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Tills  volume  eontains  a  fund  of  legal  knowledge 
which  should  be  possessed  by  erery  individuaL  The 
rights  and  duties  of  parties  to  a  contraot,  the  effects  of 
the  Statute  of  Frauds  and  idl  tiiose  things  so  essential 
to  know  relative  to  contracts  and  the  parties  thereto, 
are  fully  and  authoritatively  shown. 

It  shows  the  principles  of  Jurisdiction,  Maxims  and 
Doctrines  of  Equity  and  wherein  equity  administers,  or 
rather  interprets,  the  law,  when,  for  some  reason,  Ihe 
law  is  shown  to  be  deficient. 

It  has  been  written  with  the  most  studious  care  and 
for  the  purpose  of  assisting  the  reader  in  the  acquisition 
of  the  law  on  the  subjects  named  in  the  volume. 

The  advanced  student  and  the  practicing  lawyer  will 
find  it  a  dependable  book  for  reference,  calling  their 
attrition  to  authorities  end  rules  of  law  which  are 
treated  with  greater  elaboration  in  other  works. 

The  subjects,  Personal  Property  and  Equity,  are  not 
dependent,  one  upon  the  other,  therefore  they  are  dis- 
cussed separately  and  placed  in  the  same  volume  for 
the  purposes  of  economy  of  space  and  to  retain  all  sub- 
jects within  the  twelve  volumes  of  the  Cyclopedia  of 
Law. 
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SALES   OF   PERSONAL  PROPERTY. 


CHAPTER  I. 

THE  SUBJECT  INTBODUCED  AND  DEFINED. 

Sec.  1051.*  SCOPE  AND  MEANING  OF  THE 
SUBJECT  OF  SALES.— Sales,  or  the  law  pertain- 
ing to  the  sale  of  personal  property,  is  a  part  of  the  gen- 
eral law  of  amtracts,  which  on  account  of  the  special 
rules  applicable  to  this  class  of  contracts  and  the  scope 
and  importance  of  the  subject  has  long  been  treated 
by  text-writers  as  a  separate  branch  of  law.  Contracts 
of  sale  today  form  a  very  large  part  of  all  commercial 
transactions.  In  the  early  days  of  the  common  law, 
land,  or  real  property,  was  of  the  greatest  importance 
and  personal  property  of  little  significance.  Now  all 
this  is  changed,  and  while  landed  property  is  still  of 
impo]*tance  the  transactions  concerning  it  are  of  far  less 
significance  than  those  dealing  with  personal  property. 
Broadly  speaking,  everything  is  personal  property  that 
is  not  land,  or  real  property. 

Since  it  is  not  clear  that  the  word  "sale"  is  limited 
to  chattels  or  personal  property,  and  is  not  also  ap- 
plicable to  transfers  of  real  property,  many  writers 

*71u8  book  i§  Ko.  8  of  the  Cyclopedia  of  Law;  the  former 
1060  sections  comprise  the  first  sereo  books  of  the  series. 
1 
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use  tiie  expression  "sales  of  personal  property"  to  deng' 
nate  this  branch  of  law  instead  of  the  mere  word  "sales." 
The  books  by  Benjamin,  Tiedeman,  Mechem  and  others 
are  thus  entitled,  those  by  Williams,  Schouler  and 
others  are  styled,  "The  Law  of  Personal  Property," 
while  St(H7  and  others  use  t^e  term  "Law  of  Sales," 
and  the  American  and  English  Encyclopedia  of  Law 
simply  the  term  "Sales."  But  whether  designated  as 
"Sales,"  "Personid  Property,"  or  more  accurately, 
"Sales  of  Personal  Property,"  it  is  now  well  imderstood 
that  it  is  only  the  sale  of  chattel  or  personal  property 
that  is  included  within  the  subject.* 

See.  1052.  DEFINITION  AND  ESSENTIALS 
OF  A  SALE. — A  sale  is  defined  to  be  a  contract  by 
whidi  is  effected  the  transfer  of  the  absolute  or  general 
property  in  a  thing  for  a  price  in  money.t  This  defini- 
tion distmguishes  a  sale  from  exchange  or  barter,  ex- 
cluding all  transfers  effected  by  exchanging  or  barter- 
ing one  commodity  for  another,  and   including   only 

•See,  X  B1.  Com.  446;  Benj.  Sales,  1,  0. 

fBenj.  Sales,  1.  **A  sale  is  a  contract  for  the  transfer  of 
property  from  one  person  to  another,  for  a  valiiahle  considera- 
tion."—2  Kent  Com.  625. 

"Sale,  or  exchange,  is  a  transmutation  of  propertj  from  one 
man  to  another,  in  consideration  of  some  price  or  recompenae  in 
value."    2  Bl.  Com.  446. 

"Sale  is  a  word  of  precise  legal  import,  both  at  law  and  in 
equity.  It  means,  at  all  times,  a  contract  between  parties  to  give 
and  to  pass  rights  of  property  for  money,  which  the  buyer  pays 
or  prtmuBW  to  pay  to  the  seller  for  the  thing  bought  and  sold." 
Per  WvDc  J.,  8  How.  49S,  044. 
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transfers  for  m<mey.  Wliile  this  is  strictly  eorrect,  tbe 
courts  apply  the  same  rules  to  both  forms  of  transfers.* 
Story's  definition  is:  "A  sale  is  the  transfer  of  the 
absolute  title  to  property  for  a  certain  agreed  price." 
Schouler's  definition  is:  "A  sale  is  the  transfer  by 
mutual  agreement  of  the  absolute  title  to  a  coiialn 
propCTty  for  a  certain  price."!  Parsons'  definition  is: 
"A  sale  of  a  chattel  is  an  exchange  thereof  for  money." 
But  this  definition  does  not  distinguish  between  ex- 
change, which  is  a  transfer  of  goods  for  goods,  and  sale, 
whidi  is  a  transfer  for  money-t 

*W31iamson  t.  Berry,  8  How.  544 ;  Lorabee  v.  Elostermaiin, 
88  Neb.  167 ;  Dowling  v.  McKenney,  124  Mass.  480 ;  Redfield 
¥.  T^g,  88  N.  Y.  S12.  "If  it  be  a  commutatioa  of  gooda  for 
goods,  it  is  more  pn^rly  an  exchange :  but  if  it  be  a  transfer- 
ring of  goods  for  money,  it  is  called  a  sale."    2  Bl.  Com.  446. 

tStory,  Sales,  1 ;  Scliouler,  Per.  Prop.  1. 

tExcbange  b  said  to  be  rather  analogons  to,  than  identical 
with  sale.  This  distinction  is  not  always  observed  by  the  courts, 
but  that  it  exists  is  shown  by  the  remedy :  the  declaration  for 
breach  of  contract  in  an  exchange  must  be  special.  Such  a  con- 
tract cannot  be  recovered  on  by  what  is  known  as  the  common 
counts  for  goode  sold  and  delivered.  So  it  is  held  that  an  avei^ 
ment  in  the  dedaration  of  sale  will  not  be  supported  l^  proof  of 
an  ezcfaan^,  nor  will  an  averment  of  exchange  be  supported  by 
proof  of  sale.  (Vail  v.  Strong,  10  Vt.  46S.)  Thus,  if  A  sells 
to  B  a  borse  for  $200,  and  B  does  not  pay,  A  may  sue  B  upon 
common  counts,  and  is  entitled  to  recover  $200.  But  if  A  has 
atM  or  exchanged  to  B  tbe  horse  for  a  yoke  of  oxm,  and 
B  refuses  to  dtUver  tbe  oxen,  the  dunage  to  A  is  the  value  of  the 
oxen.  There  is  no  money  price  fixed,  it  is  an  exchange  of  goods 
for  goods  and  the  declaration  most  be  special.  He  value  must 
be  ptoved,  and  tt  is  a  questioa  for  the  jury  to  determine  the 
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On  analyzing  the  definition  of  a  sale  as  first  givoi, 
four  essential  elements  are  discorarable,  these  are:  1. 
Parties  competent  to  contract  2.  Mutual  assent,  or 
a  meeting  of  tiie  minds  of  the  parties  in  agreement. 
8.  The  thing  sold  or  subject  of  sale,  the  trtle  to  idiich 
is  transferred  from  one  to  the  other.  4.  The  price  paid 
or  promised. 

The  first  and  second  of  these  elements  are  common 
to  all  contracts,  the  third  and  fourth  serre  to  dis- 
tinguish the  contract  of  sale  from  other  similar  om- 
tracts.  Thus,  Mr.  Benjamin  says,  that  the  transfer 
of  the  absolute  or  general  property  in  the  tiling  sold, 
serves  to  distinguish  sale  from  pledge,  where  the 
special  property  is  in  the  pawnee  and  the  general  prop- 
erty in  the  pawnor,  showing  that  there  may  be  absolute 
or  general  property  in  one  person  and  a  special  prop- 
erty  in  another.  And  the  money  paid  or  promised,  for 
a  cash  or  credit  sale,  distinguishes  sale  from  barter  or 
exchange.* 

value  of  the  oxen.  (Harris  v.  Fowle,  1  H.  BL  ie87;  Fuller  t, 
Duren,  36  Ala.  73.) 

But  where  a  statutory  law  forbids  a  sale,  as  in  the  case  of  the 
sale  of  intoxicating  liquors,  the  bett^  holding  seems  to  be  that 
an  exchange  of  liquor  for  grain,  or  for  work  and  labor,  is  a 
sale  within  the  meaning  of  such  a  statute.  (Commonwealth  v. 
Clark,  14  Gray  367;  Paschal  t.  State,  84  Ga.  326.)  J.  Bige- 
low  in  the  case  first  cited  says  that  the  distinction  is  one  of  shade 
rather  thui  of  substance,  there  being  no  essential  difference  in 
the  rights  of  the  parties;  it  in  effect  being  the  same  as  if  the 
partial  had  placed  an  estimated  value  upon  each  article. 

*Benj.  Sales,  1,2. 
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Sec:  1058.  A  SALE,  OR  BARGAIN  AND 
SALE.  DISTINGUISHED  FROM  CONTRACT 
OF  SALE,  OR  EXECUTORY  AGREEMENT. 
— ^"By  the  common  law,  all  that  was  required  to  give 
validity  to  a  sale  of  personal  property,  whatever  may 
have  been  the  amount  or  value,  was  the  mutual  assent 
of  the  parties  to  tiie  contract.  As  soon  as  it  was  shown 
by  uiy  evidence,  verbal  or  written,  that  it  was  agreed 
by  mutual  assent  that  the  one  should  transfer  the  absor 
lute  property  in  the  thing  to  the  other  for  a  money 
price,  the  contract  was  completely  proven,  and  bind- 
ing on  botii  parties.  If,  by  the  terms  of  the  agree- 
ment, the  property  in  the  thing  sold  passed  immedlate- 
}y  to  the  buyer,  the  contract  was  termed  in  the  common 
law  'a  bargain  and  sale  of  goods';  but  if  the  property 
in  the  goods  was  to  remain  for  the  time  being  in  the 
seller,  and  only  to  pass  to  the  buyer  at  a  future  time, 
or  on  the  accomplishment  of  certain  conditions,  as,  for 
example,  if  it  were  necessary  to  weig^  or  measure  what 
was  sold  out  of  the  bulk  belonging  to  the  vendor,  then 
the  contract  was  called  in  the  common  law  an  executory 
agreement."* 

The  common  law  "bargain  and  sale"  meant  a  com- 

•Benj.  Sales,  8,  "A  very  important  modification  of  the  com- 
moa  law  in  respect  to  bargain  and  aale  of  goods,  and  to  execu- 
tory contract,  was  introduced  by  the  statute  29  Car.  II.  c.  S, 
commonly  called  the  Statute  of  Frauds,  and  amendment  thereof, 
"tbe  9  Geo.  IV.  c.  14,  s.  7,  known  as  Lord  Tenterden's  Act."  (Id. 
4.)  ix  separate  cliapter  u  given  to  these  acts  in  this  book.  See 
Oiapter  IV.  post. 
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pleted  transaction,  and  this  is  the  proper  meaning  of 
the  word  sale.  It  is  also  a  contract  as  well  as  a  cran- 
pleted  transaction,  tiUe  having  fully  passed  to  the 
v«idee;  while  the  agreement  to  sell,  or  executory  agree- 
mrait,  uncompleted,  is  an  executory  contract  of  sale,  to 
be  completed  in  the  future,  and  no  present  title  passes 
to  the  vendee.  The  distinction  between  executed  ocm- 
tracts  of  sale,  or  sales  proper,  and  executory  contracts 
of  sale  or  agreements  to  sell  is  important  as  it  occasions 
most  of  the  difficulty  that  arises  out  of  the  transacticms 
relative  to  the  transfer  of  the  title  to  personal  property. 
In  a  sale  or  executed  contract  of  sale,  the  title  then  and 
t2iere  passes  from  the  seller  or  vendor  to  the  purdiaser 
or  vendee;  while  in  an  executory  contract  of  sale  the 
title  does  not  pass,  but  remains  in  the  vendor.  And* 
sbrictly  speaking,  if  the  title  does  not  pass  there  is  no 
sale.* 

*It  ia  said  that  the  word  sale  is  used  bj  the  professitm  in  legal 
ooDtrorersies  as  meaning  an  actual  transfer.  And  if  in  con- 
nection with  the  word  sale  the  word  contract  is  used,  it  is  then  an 
executed  conlzact  of  sale,  or  a  completed  sale  that  is  meant.  But 
it  is  evident  that  these  meanings  ore  not  always  to  be  given  to 
the  words,  but  that  they  are  frequently  used  by  the  profession 
and  especially  by  non-professional  persons  when  nothing  more  is 
meant  than  executory  contract  of  sale,  and  one  in  which  the  title 
does  not  pass,  and  which  in  law  is  a  mere  agreement  to  sell. 

In  this  treatise  the  word  sale  will  be  used  to  designate  an  actual 
completed  sale,  while  an  agreement  to  sell  unoHnpleted,  will  be 
designated  as  executory  agreonent  or  contract  of  sale.  A  sep- 
arate <d)aptv  will  be  given  to  explain  the  distinction  between 
czeoded  and  executory  contracts  of  sale.    See,  Post,  Chapter  V. 
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Sec.  1054.  ASALEDISTINGL'ISHEDFROM 
OTHER  TRANSACTIONS.— A  sale  is  also  to  be 
distinguished  from  bailment,  from  bailment  witii  ri^t 
to  purchase,  from  pledge,  from  chattel  mortgage,  from 
lease  or  hiring,  from  assignment,  from  consignment, 
from  gift,  from  exchange  or  barter,  from  agency,  and 
from  a  contract  for  labor  and  materials.  In  some  ex- 
ceptional cases  the  facts  concerning  a  contract  approach 
so  closely  to  two  or  more  of  the  above  transactions  that 
it  is  necessary  to  lay  down  certain  tests  which  will  serve 
to  distinguish  one  from  the  other. 

1.  Bailment.  In  a  sale  we  have  seen  the  title  passes. 
In  a  bailment  only  a  special  or  qualified  interest  passes 
to  the  baflee.  The  established  test  between  a  bailment 
and  a  sale  is,  tiiat  when  iiie  identical  thing  delivered 
is  to  be  returned)  though  perhaps  in  an  altered  form, 
it  is  a  bailment,  and  die  title  is  not  changed;  but  ^en 
titere  is  no  obligation  to  return  tiie  specific  article  re- 
oeived,  and  the  receiver  is  at  liberty  to  return  another 
tiling,  either  in  the  same  or  some  other  form,  or  else 
to  pay  money,  he  becomes  a  purchaser,  the  titie  is 
dianged,  and  the  transaction  is  a  sale.* 

S.  Baihnent  With  Right  to  Purchase.  When  the 
eontraet  gives  the  receiver  of  the  goods  the  option  of 
purdiase  or  return,  or  where  they  are  delivered  on  trial, 
tlus  ecHitraet  oonstitutes  a  bailment  only  until  tiie  option 

•Swing  T.  Frmch,  I  BUdcf.  (Ind.  ISStS)  »64;  lUndcU's 
CkM.  8  P.  C.  Rep.  101  (1869)  ;  Bretz  t.  Diehl,  117  Pa.  St.  589; 
BMtnu  T.  Chickering,  18  HI.  App.  198 ;  SstUer  ▼.  Hallock,  160 
M.  T.  901,  78  Am.  St.  Rep.  686. 
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has  been  exerci^M  by  tbe  purchaser  or  receiver.  If  a 
time  is  set  in  wbic^  tbe  goods  are  to  be  returned,  on  a 
contract  of  sale  or  return,  and  tbe  goods  are  not  re- 
turned within  this  time,  the  transaction  becomes  an  ab- 
solute sale.  So  the  detention  and  use  of  an  article  be- 
yond a  reasonable  time,  when  no  time  is  set  for  the 
return,  is  considered  an  election  to  make  the  sale  com- 
plete and  perfect.* 

8.  Pledge,  Chattel  Mortgage,  Lease.  Defining  a 
sale  as  the  transfer  of  the  absolute  or  general  property 
in  a  thing,  distinguishes  it  from  a  pledge  or  loan,  from 
a  chattel  mortgage,  from  a  lease  or  hiring  and  from 
bailment,  as  in  each  of  tiiese  there  is  only  a  transfer 
of  a  special  inrterest  while  the  general  property  remains 
in  tbe  pledgor,  mortgagor,  etc.  In  the  case  of  a  mort- 
gage tbou^  the  general  title  passes  to  tbe  mortgagee, 
it  is  conditional  and  reverts  to  tbe  mortgagor  instantly 
upon  tbe  performance  of  the  condition  without  any  act 
of  reconveyancct 

•Hunt  V.  Wyman,  100  Maas.  198;  Dando  v.  Pouldg,  106  Pa. 
St.  74;  Moss  v.  Sweet,  16  Q.  B.  493;  Quitm  v.  Stout,  31  Mo. 
160 ;  24  Am.  &  Eng.  Encjc.  L.  1024.  There  is  a  distinctioii  be- 
tween a  delivery  with  an  option  to  purchase  if  one  likes,  and  a 
purchase  with  an  option  of  return  if  one  does  not  like;  in  the 
former  case  the  title  does  not  pass  until  the  option  is  exercised, 
in  the  other  it  passes  instantly,  subject  to  a  right  to  return  and 
rescind.  Wilson  v.  Stratton,  47  Me.  120 ;  Kahn  v.  Elabunde,  60 
Wis.  286;  Strauss  Saddlery  Co.  v.  Kingman,  42  Mo.  App.  216; 
Houck  T.  Linn,  48  Neb.  227. 

f  Halliday  v.  Holgate,  L.  R.  3  Exch.  299 ;  Smith  v.  Niles,  20 
Vt.  316;  Merrifield  v.  Baker,  9  Allen  29;  Susman  v.  Whyard, 
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4.  Assignment,  Consignment.  The  tenn  assign- 
ment being  used  in  the  general  sense  of  a  transfer  of 
property  would  include  a  sale,  but  is  usually  used  in 
a  more  limited  sense  as  the  making  over  by  the  owner 
to  anotiier  of  the  whole  of  his  property,  real  or  per- 
sonal, for  certain  purposes  described  in  the  instrument 
making  the  assignmeot.* 

As  a  rule,  where  goods  are  "consigned"  for  sale,  that 
is,  to  be  sold  for  the  boiefit  of  the  consignor,  the  con- 
tract is  a  bailment,  and  not  a  sale  to  the  consignee;  the 
goods  do  not  become  his  property,  or  liable  to  attach- 
ment by  his  ereditors.t  But  where  the  consignee  is  to 
sell  upon  terms  fixed  by  himself,  and  is  bound  to  pay 
the  consignor  at  a  fixed  price,  when  the  goods  are  sold, 
the  contract  is  one  of  sale.t 

5.  Gift,  Barter.  A  sale  is  a  transfer  for  a  price  in 
money,  a  gift  is  a  transfer  without  consideration.  Ex- 
change or  barter  has  already  been  distinguished  from 
sale,  the  cme  being  founded  on  a  money  consideration, 
the  other  on  property  other  than  money.    There  is  no 

149  N.  Y.  127;  Ware  v.  Hooper,  98  Fed.  Rep.  160.  See  the 
nibject  of  Conditional  sales,  Post  Chap.  yi. 

•Ball  V.  Chadwick,  46  HI.  SI;  Johnson  t.  McGrew,  11  la. 
161 ;  Hight  T.  Sachett,  34  N.  Y.  451. 

tMeldrom  v.  Snow,  9  Pick.  441 ;  Walker  t.  Butterwick,  105 
Mass.  2ST ;  Weir  Plow  Co.  v.  Porter,  88  Mo.  2S ;  HoUeman  v. 
Fertilizer  Co.,  106  Ga.  166 ;  Bank  t.  McAndrews,  5  Mont  335. 

tWood  Machine  Co.  t.  Brooke,  «  Sawy.  (U.  S.)  676;  Nutter 
T.  Wheeler,  2  LoweQ  (U  S.)  346;  Halliday  v.  Hamilton,  11 
WalL  (U.  S.)  660. 
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substuitiAl  difference  between  a  sale  and  an  exdiaoge 
or  barter,  except  in  the  common  law  forms  of  pleading. 

6.  Agency,  Contract  for  Labor  and  Materials.  The 
contract  respecting  goods  may  be  so  framed  as  to  make 
the  receiver  of  them  an  agent  of  the  owner  in  respect 
to  the  transaction  or  the  purchaser.  The  intention  of 
the  parties  as  legally  determined  will  control  the  nature 
of  die  contract,  and,  generally,  the  main  test  is  whether 
or  not  an  option  is  given  the  receiver  of  the  goods  to 
pay  for  and  keep  them;  in  case  this  is  done  it  is  a  sale, 
and  title  passra  absolutely,  so  that  in  case  of  the  goods 
being  destroyed  it  falls  on  the  transferee,  or  receiver.* 

It  was  formerly  held  that  where  goods  bargained 
for  did  not  exist  in  soUdo  at  the  time,  and  were  to  be 
manufactured  or  completed,  it  was  a  contract  for  work 
and  labor  and  not  of  sale.t  This  rule  is  now  modi- 
fied, and  only  articles  specially  manufactured  to  fill  an 
order  are  considered  as  contracts  for  work  and  labor, 
while  an  order  for  articles  regularly  manufactured,  is 


*Fleet  T.  Herts,  98  CI.  App.  S64;  Columbus,  Etc.,  Co.  v. 
Cnne,  »  U.  S.  App.  46;  Black  t.  Webb,  20  Ohio  304,  55  Am. 
Dec.  456-  In  the  last  caw  B  gave  to  W  a  writing  setting  forOi 
that  B  bad  received  $1 75  as  an  advance  to  buy  barley  for  W,  and 
B  agreed  to  deliver  at  a  certain  place  and  within  a  certain  time 
and  for  a  named  price  one  thousand  bushela  of  barley,  held,  a 
sale  and  not  an  agency,  and  the  barley  being  injured  by  flood 
before  delivery  the  loss  fell  on  B,  the  property  being  at  his  risk 
until  delivery,  Ruthrauff  v.  Hagenbuc^,  58  Fa.  St.  103. 

fParsons  v.  Loucks,  47  N.  Y.;  Crooksbank  v.  Burrell,  18 
Johns.  (N.  Y.)  58,  9  Am.  Dec.  18T. 
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a  sale  though  the  articles  are  not  in  existence  at  the 
time.t 

Sec.  1055.  AUTHORITIES  ON  THE  LAW 
OF  SALES. — Among  *^e  many  valuable  text-books 
and  authorities  on  the  law  of  Sales,  or  Personal  prop- 
erty, we  mention  the  following:  Benjamin's  Sales,  is  an 
English  treatise  by  J.  F.  Benjamin,  whidi  has  reached 
its  7th  American  edition,  and  is  a  very  exhaustive 
work.  Blackburn  and  Williams  are  English  authors 
of  books  that  are  quoted  and  used  in  the  United  States, 
the  latter  work  having  reached  its  4ith  American  edi- 
tion. W.  W.  Story's  work  on  "The  Law  of  Sales," 
is  the  pioneer  among  American  authorities.  Among 
later  American  authors  may  be  mentioned,  Baker, 
Barbour,  Darlington,  Dwigfat,  Schouler,  Tiedeman, 
Usher  and  Mechem.  The  works  by  Prof.  Schouler  and 
Prof.  Mechem  are  in  two  volumes.  The  article  on 
"Sales"  in  the  24th  volume  of  the  second  edition  of 
the  American  and  English  Encyclopedia  of  Law,  is 
most  complete  and  valuable  in  that  the  cases  cited  are 
the  latest,  and  are  gathered  from  the  reports  of  all  the 
States. 

It  may  be  well  to  mention  here  that  in  England,  fol- 
lowing the  plan  of  simplifying  and  codifying  the  com- 
mon and  statute  law  on  special  branches  of  law,  as 
Negotiable  Instruments,  in  1808,  the  Sale  of  Goods 
Act  was  passed,  making  uniform  and  codifying  the 

tShawhan  v.  Vsd  Ncet,  25  Ohio  St.  490 ;  Finney  v.  Apgar,  81 
N.  J.  L.  *66;  DonneU  v.  Heara,  1«  Daly  830. 
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principles  of  law  relating  to  Sales.  The  English  act 
was  drafted  by  Judge  M.  D.  Chalmers,  and  he  repro- 
duced as  exactly  as  possible  the  existing  law  on  the 
subject.  This  act  is  given  at  length  in  the  7th  Am. 
Ed.  of  Benjamin  on  Sales.  It  is  to  be  hoped  that  the 
same  plan  will  be  followed  in  tiie  various  States. 
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CHAPTER  II. 

CONCERNING  THE  PASTIES  AND  MUTUAL  ASSENT. 

Sec  1066.  OF  THE  PARTIES  TO  THE  CON- 
TRACT—IN GENEILAL.— The  general  rules  of 
law  whidi  detennioe  and  fix  the  capacity  of  puiies  to 
make  contracts,  and  whidi  protect  tiiem  from  liability 
by  reason  of  infancy,  coverture,  and  the  like  causes, 
are  applicable  in  determining  the  capacHy  of  parties 
to  ihe  contract  of  sale.  These  principles  hare  ^ready 
hetsi  considered  under  the  subject  of  Contracts  in  a 
previous  number  of  this  Series,  and  need  not  be  given 
again.*  The  special  principles  applicable  to  sales  are 
given  hi  the  following  sedaons. 

Sec  1057.  SAME  SUBJECT— WHO  HAY 
SEUIj. — No  one  can  sell  goods  and  convey  a  valid 
title  to  than  unless  he  is  ^e  owner,  or  the  legal  rep- 
resentative of  the  owner,  the  maxim  being,  Netno,  dot 
qaod  non  habet.  That  is,  the  purchaser  of  goods,  how- 
erer  innocent  he  may  be,  can  derive  no  title  nor  prop- 
erty in  goods  bought  from  one  not  the  owner,  as  is  the 
case  where  lost  or  stolen  goods  have  been  sold  to  some 
ioooceot  purchaser.  The  original  owner  of  the  goods 
may  maintain  trover  or  replevin  against  any  one  having 
the  possession  of  tiiem.t 

'Cyclopedia  of  Law.  Vd.  4,  Sea.  4SS-46T. 
fSnuth  T.  Oews,  114  N.  Y.  190;  Feer  v.  Humphrey,  2  A.  &  S. 
496;  Stone  v.  Manh,  6  B.  &  C.  6S1. 
IS 
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There  are  a  few  special  cases  which  present  excep- 
tjona  to  the  rule  above  stated,  these  are : 

1.  Market  Overt.  In  England  from  a  very  early 
day  it  was  the  custom  to  hold  a  public  market  on  special 
days  in  certain  towns,  and  goods  sold  in  sudi  places  at 
such  times  were  exempt  from  the  general  principles 
above  stated  and  the  purchaser  took  a  good  title  al- 
though the  seller  was  not  the  lawful  owner  of  them.* 
The  English  law  as  to  sales  in  Market  Overt  has  never 
obtained  sanction  in  America,  and  no  sale,  however  pub- 
lic, of  stolen  goods  will  pass  title  to  the  purchaser.! 

2.  Negotiable  Instruments.  All  forms  of  negotia- 
ble instnmients  come  under  the  well  settled  rule  of  the 
Law  Merchant  by  which  they  commonly  pass  on  de- 
livery, before  maturity,  from  man  to  man,  like  coin,  so 
that  even  a  thief  may  pass  a  valid  title  to  such  paper, 
if  the  buyer  for  value  has  been  guilty  of  no  fraud  in 
taking  them.  This  subject  has  already  been  fully 
treated  in  Vol.  6  of  the  Cyclopedia  of  Law.  (Wheeler 
V.  Guild,  20  Pick.  545;  Seybel  v.  Bank,  54  N.  Y.  288; 
Spooner  v.  Holmes,  102  Mass.  53.) 

•5  Rep.  8Sb;  2  BL  Com.  4S0;  Be&j.  Sales,  Sees.  6-14. 

fTowne  v.  CoUios,  14  Mass.  600  (1786) ;  Roland  t.  Gundy,  6 
Ohio  202;  Bryant  t.  Whitcher,  52  N.  H.  158;  Jones  t.  Ndlis, 
41  HI.  488. 

The  public  sale  of  goods  on  execution  by  a  sheriff  was  at  one 
time  thought  to  resemble  sale  in  Market  Overt  under  the  En^ish 
law,  and  to  pass  a  good  title  to  the  buyer,  even  though  they  did 
not  belong  to  the  execution  debtor,  but  it  is  now  well  settled  tAat 
such  a  sale  passes  no  better  title  than  was  in  the  execution  debtor. 
(Bryant  v.  Whitcher,  62  N.  H.  168;  Black  v.  Jones,  64  N.  C 
818;  Griffith  v.  Fowler,  18  Vt.  390.) 
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8.  Pledgees.  The  pledgee  or  pawnee  of  property, 
altiiough  not  the  owner  has  such  an  interest  in  the  same 
that,  after  a  default,  he  may  sell  the  same  without  judi- 
cial process  and  pass  a  good  title  to  the  purchaser.  Good 
faith  and  due  notice  are,  however,  always  requisite. 
(See  the  subject  of  Bailments  in  Vol.  5,  Cyclopedia 
of  Law;  Steams  v.  Marsh,  4  Denio  227;  Wash- 
bum  r.  Pond,  2  Allen  474;  Schouler,  Bailments,  Sees. 


4.  Masters  of  Vessels.  The  Master  of  a  vessel  has 
the  right  to  sell  tiie  ship  and  cargo,  in  case  of  actual 
necessity  only,  the  circumstances  then  being  held  to 
create  an  implied  agency.  (Post  v.  Jones,  19  How. 
ISO;  The  Amelia,  6  Wall.  26;  Myers  v.  Baymore,  10 
Pa.  St.  114.) 

5.  Factors-  By  the  Factors'  Acts  in  the  different 
States  it  is  customarily  provided  that  a  factor,  con- 
signee, or  other  agent  intrusted  with  the  possession  by 
tlie  owner  for  the  purpose  of  sale,  is  deemed  to  be  the 
true  owner  of  the  goods  so  far  as  to  give  validity  to 
sales.  To  do  so  he  must  be  really  and  truly  such  factor 
or  agent,  must  have  the  actual  possession  or  docu- 
mentary evidence  of  title,  and  he  cannot  pledge  such 
goods  nor  transfer  tiie  same  in  payment  of  his  own  pre- 
existing debt.  (Thatcher  v.  Moors,  134  Mass.  156; 
Bank  v.  Shaw,  61  N.  Y.  299;  Rowland  v.  Woodmf, 
60  N.  Y.  78;  Wright  v.  Solomon,  19  Cal.  64;  Wamer 
V.  Martin,  11  How.  209.) 

8-  Goods  Not  in  Possession.  The  real  owner  of 
personal  property  may  make  a  valid  sale  of  the  same 
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altiiouj^  they  are  in  the  adverse  possession  of  anotiier; 
the  buyer  may  bring  suit  in  his  own  name  to  recover 
possession,  the  doctrine  of  disseisin  not  applying  to 
personal  property.  This  is  true  though  the  goods  are 
under  attadiment  issued  against  the  owner,  sudi  trans- 
fer passing  title  subject  to  the  creditor's  lien.  (Webber 
T.  Daris,  44  Me.  147;  Mc£ee  v.  Judd,  12  N.  T.  622; 
Bank  v.  Thomas,  125  Mass.  278;  Ellnck  v.  Eelley,  68 
Barb.  622.) 

7.  Other  Cases.  Both  at  common  law  and  by  statute 
goods  of  a  perishable  nature,  the  title  of  which  is 
in  litigation  may  be  ordered  sold  by  the  court  on  ap- 
plication, and  even  goods  not  of  a  perishable  nature 
may  be  ordered  sold  at  once  if  there  is  any  just  or 
sufficient  reason  therefor.  (The  Hercules,  11  P.  D.  10; 
Benj.  Sales,  Sec.  18;  See  Sees.  8229,  5544,  5636,  6000, 
Her.  Stat.  Ohio.)  So  at  common  law  the  title  of  a 
bona  fide  purdiaser  for  value  of  property  from  one  who 
was  intrusted  with  the  possession  and  apparent  owner- 
ship t^  the  true  owner,  will  be  upheld,  because  such  acts 
on  tiie  part  of  the  owner  implies  the  grant  of  the  power 
^of  alienation  to  the  party  in  possession.  (Dias  v. 
Chickering,  64  Md.  848;  Nixon  v.  Brown,  57  N.  H. 
84;  Gunn  v.  Davis,  78  Pa.  St  15;  McMahon  v.  Sloan, 
12  Fa.  St.  220.)  By  statute  in  Ohio  it  is  provided  that 
where  personal  chattels  remain  for  five  years  in  the 
possession  of  a  person  to  whom  a  pretended  loan  has 
been  made  tiiey  will  be  deemed  the  property  of  sudi 
person,  unless  a  written  instrumoit  reserving  the  title 
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in  the  lender  is  taken  and  recorded  within  six  months 
after  such  loan  is  made.    (Sec  4197,  Bev.  Stat.  Ohio.) 

Sec  1058.  SAME  SUBJECT— WHO  ItAY 
BUY. — "There  are  certain  classes  of  persons  incom- 
petent to  contract  in  general,  but  who  under  special 
circumstances  may  make  valid  purchases.  Infants,  in- 
sane persons,  and  married  women  are  usually  protected 
from  liability  on  contracts,  as  also  drunkards  when  in 
such  a  state  as  to  be  imable  to  understand  what  they 
are  doing;  such  persons  being  considered  to  be  devoid 
of  that  freedom  of  will,  combined  with  that  degree  of 
reason  and  judgm^rt,  that  can  alone  enable  them  to 
give  the  assent  which  is  necessary  to  (institute  a  valid 
engagement."  (Benj.  Sales,  Sec  21.)  These  excep- 
tions will  now  be  briefly  considered. 

1.  Infants.  These  are  persons  under  the  age  of 
majority.  Such  persons  may  buy,  and  acquire  as  good 
a  title  as  an  adult;  but  their  legid  liability  for  pur- 
diases  is  very  different,  being  protected  by  law  from 
liability  except  for  necessaries.  For  these  the  infant 
may  be  sued,  the  amount  recovered  being  the  reason- 
able value  of  the  goods  sold.*  In  such  a  suit  against 
an  infant  two  questions  arise:  (a)  Were  the  articles 
sold  within  the  class  of  things  called  necessaries,  for 
which  an  infant  can  be  liable  under  any  circumstances, 
(b)  Were  the  specific  articles  sued  for  actually  neces- 


*Euie  V.  Reed,  10  Met.  887;  Gregory  v.  Lee,  64  Conn.  418; 
Walter  v.  Everard  (1891),  2  Q.  B.  869.  Also  see  Cyclopedia  of 
Law,  Vol.  S,  Sees.  878-880. 
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sary  for  the  infant  in  the  partioilar  case.  The  first 
question  is  for  the  court,  the  second  for  the  jury.* 

An  infant's  sales  may  also  be  avoided  as  well  as  his 
purchases,  even  during  minority.  And  property  so  sold 
may  be  reclaimed  wherever  it  is  found,  some  cases  hold- 
ing that  it  may  be  taken  from  the  hands  of  an 
innocent  purchaser  from  the  infant's  vendee.t  In  sudi 
cases,  however,  it  becomes  the  duty  of  the  infant  to 
return,  if  possible,  the  consideration  received  in  the  sale. 
The  student  is  referred  to  Vol.  8  of  the  Cyclopedia 
of  Law  in  which  the  subject  of  Infancy  is  more  fully 
treated. 

2.  Lunatics,  and  Othera  Mentally  Incompetent. 
Persons  mentally  unsound,  whether  permanently  or 
temporarily  so,  are  protected  like  infants  from  being 
bound  on  contracts  except  for  necessaries.  Their  con- 
tracts are  voidable  only,  not  void.  The  persrai  ccn- 
tracting  with  them  is  always  bound,  and  this  is  so 
though  the  contract  be  wholly  executory.J 

•Mohney  v.  Evans,  81  Pa.  St.  80;  Bent  v.  Manning,  10  Vt. 
S25 ;  Barnes  v.  Bames,  50  Conn.  672. 

fChapin  v.  Shaffer,  49  N.  Y.  407;  Shipman  v.  Horton,  17 
Conn.  481 ;  Towle  v.  Dresser,  7S  Me.  S58. 

JAllen  y.  BerrjhiU,  27  la.  540;  Sawjer  v.  Lufkin,  56  Me. 
808 ;  In  re  Rhodes,  44  Ch.  D.  94 ;  Kendall  v.  May,  10  Allen  59. 
Ib  Hallet  t.  Oakes,  1  Cush.  296,  it  is  held  that  Coansd  fees  for 
services  rendered  in  good  faith  to  test  the  question  of  insanity 
are  considered  to  be  a  necessity ;  and  the  better  opinion  seems  to 
be  that  such  persons  will  be  liable  for  goods  furnished  and  val- 
uable services  rendered  in  good  faith,  and  without  reason  to  sus- 
pwt  insanity,  before  the  question  of  samty  has  bewi  judidally 
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8.  Married  Women.  At  the  common  law  the  con- 
tracts of  married  women  except  in  a  few  cases,  were 
held  absolutely  void,  and  could  not  afterwards  be  rati- 
fied by  her  so  as  to  be  binding.*  But  the  modem  stat- 
utes have  abrogated  the  common  law  and  so  enlarged 
their  capacity  to  ccoitract  and  assume  liability  that  the 
common  law  holdings  are  seldom  applicable.  This  sub- 
ject has  been  previously  discussed  in  Vol.  8  of  the 
Cyclopedia  of  Law,  to  which  the  student  is  referred.! 

Sec  1059.  MUTUAL  ASSENT— HOW  EX- 
PRESSED.— ^"The  assent  of  the  parties  to  a  sale  need 
not  be  express.  It  may  be  implied  from  the  language, 
or  from  their  (induct;  may  he  signified  by  a  nod  or 
gesture,  or  may  even  be  inferred  from  silence  in  certain 
cases;  as,  if  a  customer  takes  up  wares  off  a  trades- 
man's counter  and  carries  them  away,  and  nothing  is 
said  on  either  side,  the  law  presimies  an  agreement  of 
sale  for  the  reasonable  worth  of  the  goods."} 

detenmned,  and  the  other  parties  can  not  be  put  in  ttatu  quo. 
(Yotmg  T.  Steams,  48  N.  H.  1S8;  Insurance  Co.  t.  Hunt,  14 
Hun  169,  79  N.  Y.  541;  Bank  v.  Moore,  78  Pa.  St.  407;  Fay 
V.  Buidett,  81  Ind.  489.)  Iliat  a  sale  made  bj  one  too  intoxi- 
cated to  understand  the  nature  of  the  transaction  may  be  avoided, 
see  Barret  v.  Buxton,  X  Ark.  167,  the  leading  case  in  America  on 
this  subject;  French  v.  French,  8  Ohio  214;  Carpenter  t. 
Bodgers,  61  Mich.  S84. 

•Watkins  t.  Halstead,  2  Sandf .  811 ;  Musick  t.  Dodson,  76 
Mass.  624;  Hayward  t.  Barker,  62  Vt.  429;  Benj.  Sales,  Sees. 
81-84. 

fCycIopedia  of  Law,  Vol.  8,  Secfc  878-380. 

fBenj.  Sales,  Sec.  88. 
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In  order  to  constitute  a  valid  contract,  the  assent 
must  ^so  be  mutual  or  reciprocal,  and  intended  to  bind 
both  sides.  It  must  also  be  concurrent  in  point  of  time. 
Intent  to  sell  is  always  necessary  on  one  side,  and  intait 
to  buy  on  the  other.  If  these  intents  do  not  exist  mu- 
tually, at  the  same  time,  there  is  no  contract  of  sale. 
Therefore  where  there  is  no  intention  that  the  title  shall 
be  transferred  in  reality,  but  only  a  colorable  sale,  no 
title  passes.* 

*Coiiuiionwesltb  v.  Simonds,  90  Masa.  59'  In  HutchinBon  v. 
Bowker,  the  defend&nt  wrote  and  offered  to  sell  a  c&rgo  of  good 
barley,  the  plamtiff  answered  and  said  he  would  take  it,  but  he 
expected  fne  barlej  and  fvU  weight.  The  defendant  replied  that 
no  such  espressicai  was  used  in  his  letter,  and  he  refused  to  ship 
the  barley.  In  the  trial  it  was  shown  that  the  term,  fine  barley, 
and  good  barley  were  distinct  and  well  known  in  the  trade,  and 
fine  barley  the  heaviest.  The  court  held  that  the  minds  of  the 
parties  did  not  meet  since  fine  barley  was  a  better  quality  than 
good  barley,  fi  M.  and  W.  6SK. 

A  proposal  or  offer  must  in  some  way  be  accepted  to  constitute 
a  sale.  For  this  reason  the  bidder  at  auction  may  retract  be- 
fore the  property  is  "struck  off"  to  him.  Fisher  t.  Seltzer,  23 
Pa.  St  308.  Where  the  fur  import  of  the  defendant's  cone- 
cpondence  or  acts  is  that  be  assents  to  the  plaintiff's  proposal, 
and  from  which  the  plaintiff  believes,  and  has  reason  to  beUere, 
that  he  assents,  his  secret  intention  not  to  assent  is  immaterial. 
Bohn  Mfg.  Co.  v.  Sawyer,  169  Mass.  477.  The  question  is,  was 
there  really  an  acceptance?  Thus  where  plaintiff  offered  to  buy 
shoes  upon  certain  specified  terms,  the  defendants  replied  tiiat 
plaintiff's  letter  "should  have  prompt  attention."  Held,  no  ac* 
ceptance.  Manier  v.  Appling,  IIS  Ala.  66S.  See  also,  Smith 
V.  Gowdy,  8  Allen  566;  State  v.  Peters,  91  Me.  31 ;  McDonald 
v.  Bewick,  61  Mich.  79;  Wilson  v.  Wilson,  L.  R.  6  H.  L.  64- 
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The  necessity  for  co-existence  of  assent  allows  an 
offer  to  be  retracted  at  any  time  before  acceptance, 
thon^  time  is  given  m  wfaidi  to  accept.  Thus  where 
G.  o£fered  to  exdiange  horses  with  £.  and  pay  $50 
difference.  £.  reserred  the  right  of  deciding  withm 
two  or  three  days.  They  actually  exchanged  to  enable 
£.  to  decide;  but  before  the  time  was  out  or  any  de- 
cision made  by  £.,  G.  gave  K.  notice  that  he  witiidrew 
his  offer.  Held  no  bargain,  and  that  E.  could  not  re- 
cover the  $50  of  G.* 

So,  aa  assent  may  be  given  and  the  bargain  closed 
at  any  time  before  retraction  though  the  period  allowed 
for  sudi  acceptance  has  not  expired.  The  proposer  not 
having  withdrawn  his  offer  oannot  object  that  the  other 
did  not  require  all  the  allotted  time.t 

The  assent  must  also  be  communicated  to  the  pro- 
poser, either  actually  or  in  legal  contemplation,  as  by 
mailing  a  letter  of  acceptance.^  The  acceptance  must 
be  made  known  to  the  other  party  xoitJun  the  time  fixed 


*Eakridge  v.  Glorer,  fi  Stew,  and  Port.  264;  Larmon  v.  Jor- 
dtm,  66  HI.  204;  Thompson  Mfg.  Co.  v.  Perkins,  97  Xa.  607. 

tCooper  V.  Lansing  Wheel  Co.,  94  Mich.  278. 

Where  A  offers  for  a  certain  price,  and  B  offers  to  accept  at  a 
less  price  it  is  a  rejection  by  B  of  the  offer  by  A.  But  if  B  mere- 
ly makes  an  inquiry  of  A  as  to  whether  he  will  not  modify  the 
terms-  of  the  sale  or  sell  at  a  less  price,  this  will  not  give  A  the 
right  to  consider  the  offer  as  rejected,  and  a  subsequent  acc^t- 
Kace  before  the  offer  is  withdrawn,  will  bind  both  parties.  Steven- 
son V.  McLean,  6  Q.  B.  S*6. 

tBedcwitb  v.  Cheever,  27  N.  H.  41 ;  Emerson  t.  Graff,  29  Pa. 
St  SW;  White  v.  Corlies,  46  N.  Y.  467. 
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by  his  offer.  Where  no  time  is  stated,  the  acceptance 
must  b«  within  a  reasonable  time.*  The  acceptance  or 
assent  must  also  be  unconditional.  That  is,  it  must 
exactly  oonfonu  to  the  offer,  neither  more  tux  less;  at 
least  must  not  change  any  material  condition.!  So  the 
retraction  of  the  offer  must  be  made  known  to  the 
offeree  before  it  has  any  effect.  Otherwise,  if  the  ac- 
ceptance be  duly  signified  or  mailed  by  the  offeree,  be- 
fore any  knowledge  of  a  retraction,  though  one  had  been 
really  sent,  the  sale  is  completed.1 

*0U  Co.  V.  Lead  Co.,  4  Dill.  431 ;  Averil  v.  Hedge,  12  Conn. 
484 ;  Longworth  v.  Mitchell,  %6  O.  St.  334.  What  is  reasonable 
time  is  a  question  of  law  for  the  court.  Cntt  -r,  Isham,  18  Conn. 
41. 

fPotts  V.  Whitehead,  S3  N.  J.  £q.  614;  Decker  v.  Gwinn,  95 
Ga.  618.  Thus  a  person  need  not  accept  a  less  quantity  than 
ordered,  nor  a  larger  quantity.  Bruce  v.  Pierson,  3  Johns.  684; 
Rommell  v.  Wingate,  109  Mass.  327.  But  a  slight  excess  of  the 
amount  ordered  would  not  excuse  one  from  receiving  and  paying 
for  tiie  true  amount  in  the  absence  of  any  fraud.  Jenness  t.  Iron 
Co.,  63  Me.  SO;  Seed  Co.  t.  Hall,  14  Earn.  653;  Shrimpton  t. 
Warmack,  7*  Miss.  SOS.  In  Home  v.  Niver,  168  Mass.  4,  it 
was  held,  that  an  offer  asking  a  reply  by  telegraph,  could  not  be 
accepted  by  sending  a  letter  by  mail  two  days  later.  And  an 
offer  to  sell  100  kegs  of  butter  at  SO  cents  is  not  accepted  by 
reply,  "Will  take  your  butter  at  SO  cents  if  good." — Mcintosh 
V.  Brill,  SO  Up.  Can.  C.  P.  4S6.  Such  modified  acceptance  closes 
the  negotiations,  and  no  subsequent  acceptance  of  the  original 
offer  is  effective.  Cartmel  v.  Newton,  79  Ind.  1;  Baker 
T.  Holt,  66  Wis.  100.  Otherwise,  a  mere  inquiry  in  regard  to 
the  offer. — Stevenson  v.  McLean,  6  Q.  B.  D.  346. 

JThe  Palo  Alto,  Davies,  344,  S  Ware  344;  Wheat  v.  Cross, 
31  Md.  99 ;  Byrne  v.  Van  Tienboven,  6  C.  P.  D.  344 ;  Cooke  v. 
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Sec  low.  SAME  SUBJECT— SALES  CON- 
TRACTED BY  MAIL  AND  BY  TELEGRAPH. 

— The  rule  with  reference  to  acceptances  is  that  the 
party  making  the  offer  by  letter  can  not  reject  after  a 
letter  of  acceptance  has  been  duly  mailed  by  the  of- 
feree. And  this  is  true,  some  cases  hold,  even  if  the 
letter  of  acceptance  never  reaches  the  other  party.* 
It  seems  that  when  an  offer  is  sent  by  mail,  it  implies 
a  request  or  authority  to  return  the  acceptance  in  the 
same  way,  thus  in  a  manner  making  the  mail  the  agent 
of  the  party  sending  the  proposal.  If  the  offeree  de- 
sires to  make  his  liability  depend  upon  the  actual  receipt 
of  the  acceptance,  he  may  do  so  by  so  stipulating.f 

The  same  courts  that  hold  that  a  contract  by  letter 
is  closed  by  mailing  the  acceptance,  also  hold  that  an 
acceptance  by  telegraph  is  completed  ^en  deposited 
at  the  office  of  the  Telegraph  Company .t 

Oxkj,  S  T.  R.  65S ;  Taylor  v.  The  Merdumts*  Fire  Ins.  Co.,  9 
Bow.  890;  Brftuer  v.  Shaw,  168  Mass.  198. 

•Mactier  ▼.  Frith,  6  Weod.  108  (1880)  ;  Vassar  v.  Camp,  11 
N.  Y.  Ml  (1864) ;  Bryant  v.  Booze,  6K  Ga.  488  (1875) ;  Haas 
V.  Myers,  111  lU.  4S1  (1885) ;  Howard  v.  Daly,  61  N.  Y.  868. 

fLewis  T.  Browning,  ISO  Moss.  173;  Atlee  v.  Bartholomew,  69 
Wis.  48;  Bank  t.  Miller,  106  N.  C.  847. 

tTrevor  v.  Wood,  86  N.  Y.  807 ;  UUey  v.  Donaldson,  94  U.  S. 
%9;  Perry  t.  Iron  Co..  15  R.  I.  S80. 

It  has  also  been  held  that  a  party  who  sends  an  order  by  tele- 
graph makes  the  Company  his  agent  for  its  transmission  and  de- 
fivery,  and  that  be  is  bound  by  the  message  delivered,  and  that  the 
teceiver  is  entitled  to  put  the  message  in  evidence,  as  the  original 
nmstge,  Loveland  v.  Green,  41  Wis.  431.  This  holding  should 
l>e  taken  with  some  qualification  since,  if  a  mistake  is  made,  prob- 
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Where  the  acceptance  is  made  hj  letter  or  by  tele- 
graph it  is  sometimes  a  question  as  to  where  the  con- 
tract is  made.  The  rule  is,  that  it  is  made  in  the  state 
where  it  is  assented  to.    This  is  the  American  doctrine.* 

If  Uie  contract  is  valid  by  the  laws  of  the  state 
where  assented  to,  it  will  be  enforced  in  the  state  where 
the  letter  is  sent,  althou^  it  would  be  invalid  if  made 
in  that  state.t 

In  case  the  person  who  makes  the  offer  dies  or  be- 
comes insane  before  the  off^  is  accepted,  the  offer  is 
revoked.} 

Sec.  1061.  SAME  SUBJECT— IMPLIED 
CONTRACT.— A  contract  of  sale  will  be  imphed  un- 
der certain  circumstances  without  any  expression  of  the 
will  or  intention  of  the  parties;  an  example  of  this  is, 
where  an  express  contract  has  been  made,  and  a  part 
of  the  goods  is  sent,  accepted,  and  retained  after  or 
with  knowledge  tiiat  the  whole  will  not  be  furnished, 
here  an  implied  contract  arises  to  pay  pro  rata,  subject 
in  scHue  courts  to  a  counter  claim  for  damages  for  non- 
completion.  §     Some  American  cases  have  apparently 

abl;  the  sender  wouJd  have  a  right  of  action  against  the  com- 
pany. 

*Frencfa  ▼.  Mansfield*  97  Mass.  89;  Garbract  ▼.  Onnmon- 
wealth,  96  Fa.  St.  449. 

fKnigbt  T.  Mann,  ISO  Mau.  219 ;  Rindkoph  v.  DeRuyter,  S9 
Mich.  1 ;  Grimes  t.  VanWetchten,  20  Mich.  410 ;  Stone  t.  Brown- 
ing 168  N.  Y.  598.  This  is  the  Canadian  lav  also  but  is  not 
followed  in  England. 

{Pratt  V.  Society  of  Elgin,  98  HI.  475;  Brown  v.  McDmiald, 
129  Mass.  66 ;  Scruggs  ▼.  Alexander,  72  Mo.  1S4. 

§Oxendale  t.  Wetherell,  0  B.  ft  C.  886;  Hart  v.  Miller,  15  M. 
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declined  to  apply  this  rule,  altbou^  the  peculiar  lan- 
guage of  the  contracts  in  some  of  these  decisions  may 
also  have  had  some  effect  upon  the  conclusions  reached.* 
In  New  York  it  is  held,  by  later  cases,  that  if  the  vendee 
accepts  part,  then  knowing  that  the  whole  will  not  be 
deliTered,  he  thereby  waives  full  performance  and  be- 
comes liable  for  the  part  accepted,  at  the  contract  price, 
less  damages  residting  from  failure  to  ddivei  the  bal- 
&nce.t  So  where  goods  are  sent  to  one  without  having 
been  ordered,  and  he  receives  and  consumes  them  know* 
ing  that  the  sendor  expects  him  to  pay  for  them,  an  im- 
plied sale  arises.} 

And  where  a  party  induces  a  vendor  to  sell  goods  to 
an  insolvent  person  by  misrepresentation  and  then  ob- 
tains the  goods  for  his  own  benefit,  it  is  held  that  the 
vendor  may  recover  on  an  implied  contract  of  sale 
against  the  person  in  possession  of  the  goods.§ 

A  W.  85;  Rifihardfl  v.  Sbaw,  67  lU.  223;  Bowker  v.  Hoyt,  18 
Pick.  658;  Sauders  v.  Short,  86  Fed.  R.  225. 

•Witherow  ▼.  Witherow,  16  Ohio  2S8 ;  Champlin  v.  Rowley, 
IS  Wend.  258;  Kein  v.  Tapper,  52  N.  Y.  505;  'Hptoii  t.  Feit- 
ner.  20  N.  Y.  423. 

tAvery  v.  WillBon,  81  N.  Y.  S41 ;  SUbennan  v.  Frete,  12  App. 
Div.  (N.  Y.)  S28;  Brady  v.  Cassidy,  145  N.  Y.  171 ;  Churchill 
T.  Holton,  88  KUnn.  519. 

tWeDauer  v.  Fellows,  14  Wis.  106. 

fHiU  V.  PeiTOt,  S  Taunt.  274;  Corking  t.  Jairaid,  1  Camp. 
ST;  Benj.  Sales,  Sec.  48.  In  Hill  v.  Perrot,  mpra,  the  court 
said  that  the  defendant  could  not  set  up  the  sale,  becau«e  his  own 
fraud  bod  procured  it,  and  the  mere  powesiioa,  unaccounted  for, 
raised  an  assumpsit  to  pay, 
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Another  special  case  in  which  a  sale  takes  place  by 
tiie  operation  of  certain  principles  of  law,  ratilier  than 
by  tiie  mutual  assent  of  the  parties,  either  expressed 
or  implied  is,  where  a  judgment  in  trover  or  conver- 
sion for  goods,  is  followed  by  payment,  then  the  plain- 
tiff's title  is  transferred  to  the  defendant.  The  accept- 
ance of  the  value  being  an  implied  assent  to  a  change 
in  tiie  ownership.*  The  general  rule  is  that  an  unsat- 
isfied judgment  in  trover  does  not  pass  title  in  the 
property  to  the  defendant.!  Some  cases  hold  that 
the  title  passes  upon  the  mere  recovery  of  tbe  judg- 
ment in  trover  without  any  satisfaction  of  such  judg- 
mentt 

Where  property  is  taken  wrongfully,  by  a  t0x"t,  and 
converted  to  the  use  of  the  wrongdoer,  many  courts 
hold  that  the  owner  may  waive  tiie  tort,  and  recover 
its  value  upon  an  implied  as8umpsit.§  Other  courts 
hold  that  it  is  necessary  that  the  property  wrongfully 
taken  should  be  converted  into  money  by  the  wrong- 
doer, before  assumpsit  could  be  maintained.     In  this 

•Ounery  v.  Viall,  5  H.  &  N.  288;  S9  L.  J.  Ex.  180;  Hepburn 
T.  Sewell,  6  H.  &  J.  211;  Brady  v.  Whitney,  24  Mich.  154; 
Thayer  t.  Maaley,  78  K.  J.  809. 

fBrinsmead  v.  Hanon,  L.  R.  6  C.  P.  584;  MUler  v.  Hyde, 
161  HasB.  472;  Terry  t.  Munger,  121  N.  Y.  165. 

tPloyd  V.  Brown,  1  Rawle  121 ;  Marsh  t.  Pier,  4  Ravie  287. 
Miller  v.  Hyde,  161  Mbh.  472,  gives  the  dedaioos  holding  both 
ways  on  this  qoestion. 

§Tevry  v.  Munger,  121  N.  Y.  165. 
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case  the  owner  may  recover  for  money  had  and  re- 
ceired  to  his  use  and  benefit  by  the  defendant.* 

Sec.  1062.  SAME  SUBJECT— MISTAKE  AN- 
NULS ASSENT.— "From  the  general  principle  that 
contracts  can  only  be  effected  by  mutual  assent,  it  fol- 
lows that  where,  throu^  some  mistake  of  fact,  each 
was  assenting  to  a  different  contract,  there  is  no  real 
valid  agreement,  notwithstanding  the  apparent  mutual 
assmtt 

In  Wood  T.  Boynton  (64  Wis.  265)  it  was  held,  that 
in  Uie  absence  of  fraud  or  a  mistake  as  to  the  identity 
of  a  thing  sold  the  vendor  can  not  rescind  the  sale  and 
maintain  an  action  of  replevin.  And  that  where  the 
value  of  the  thing  sold  was  open  to  the  investigation 
of  both  parties,  and  both  supposed  at  the  time  that  the 
price  paid  was  a  fair  one,  no  disparity,  however  great, 
between  such  price,  and  the  real  value,  is  to  be  received 
in  an  action  at  law  as  evidence  of  fraud.! 


*Watson  V.  Storer,  26  Mich.  886;  Tolan  v.  Hodgeboos,  38 
Uidi.  624;  Jonee  v.  Hoar,  5  Pick.  S86. 

fBenj.  Sales,  Sec  60. 

{The  case  of  Wood  v.  Boynton,  tupra,  is  an  exceptional  one 
saA  not  now  followed  in  America.  The  facts  in  this  case  were 
that  a.  poor  woman  in  Milwaukee  sold  to  a  jeweler  a  stone  which 
she  was  informed  and  believed  to  be  a  topaz.  The  stone  in  fact 
m  an  uncut  diamond  and  worth  from  $700  to  $1,000.  She  ten- 
doed  back  the  dollar  paid  her  with  interest  thereon  and  demanded 
Uw  nstum  of  tbe  stone.  In  an  action  brought  by  her  to  recovM 
the  diamond  it  was  held  that  there  could  be  no  ground  for 
Rsocim  bj  the  vendor  unless ;  1.  the  vendee  was  guilty  of  some 
f  nuid  in  procuring  a  sale  to  be  made  to  him ;  or  S.  that  there  was 
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In  Sherwood  v.  Walker  (66  Mich.  568),  the  Su- 
preme Court  of  Michigan  added  as  a  third  reason  for 
rescinding  a  sale,  the  vendor's  misapprehoision  as  to 
the  substance  of  the  thing  bargained  and  sold.  Say- 
ing, that  if  the  thing  actually  dehvered  is  different  in 
substance  from  the  Uiing  bargained  for  and  intended 
to  be  sold,  then  it  is  no  sale.* 

By  the  weight  of  authority  the  mistttke  of  fact  for 
which  a  contract  may  be  rescinded,  on  the  ground  that 
the  assent  of  the  parties  did  not  redly  exist  as  to  the 

a  nuBtake  made  by  the  vendor  in  delivering  the  article  sold.  That 
is,  a  mistake  in  fa<A  of  the  identity  of  the  thing  delivered.  The 
court  saying  that  since  both  parties  were  ignorant  of  its  true 
valne  and  supposing  the  sum  offered  a  fair  price,  the  sale  could 
not  be  rescioded. 

*In  this  case  a  cow  was  contracted  to  be  sold  on  the  belief 
that  she  was  barren  and  useless  for  breeding  purposes;  later  it 
appeared  that  such  was  not  the  case,  this  was  held  to  be  such 
a  mistake  as  to  the  substance  of  the  thing  bargained  for  a«  to 
allow  the  sale  to  be  rescinded.  The  court  said  that  a  party  who 
has  given  an  apparent  consent  to  a  contract  of  sale  may  refuse 
to  execute  it,  or  maj  avoid  it  after  it  has  been  completed,  if  tbe 
consent  was  founded,  or  the  contract  made  upon  the  mistake 
of  a  material  fact — such  as  tbe  subject  matter  of  the  sale,  tbe 
price,  or  some  collateral  fact  materially  inducing  the  agreement ; 
and  this  can  be  done  when  the  mistake  is  mutual.  Where,  is 
sudi  a  case,  the  thing  actually  delivered  or  received  is  different 
in  substance  from  the  thing  bargained  for  and  intended  to  be 
sold,  there  is  no  contract;  but  if  it  be  only  a  difference  in  some 
quality,  or  accident,  even  though  tbe  mistake  may  have  been  tbe 
actuating  motive  to  the  purdiaser  ot  seller,  or  both  of  them,  the 
cimtract  remains  binding. 
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same  subject-matter  of  sale,  may  be  either,  as  to 
the  thing  sold;*  as  to  the  quantity  ;t  as  to  the  price4 

But  wliile  some  mistakes  avoid  a  sale,  a  mistake  as 
to  the  quality,  quantity,  or  fitness  for  some  intended 
but  unexpressed  purpose  wHl  not  usually  have  that  ef- 
fect, thus  a  mistake  as  to  the  solvency  of  a  maker  of 
a  note  which  is  being  sold  in  market  is  a  mistake  as  to 
the  quality  and  does  not  avoid  the  sale.S 

It  is  said  that  the  test  in  every  case  is  to  determine 
whether  the  mistake  or  misapprehension  is  as  to  the 

*11»ui  wliere  the  sale  was  of  ten  tons  of  sotind  merchantatde 
honp,  and  the  vendor  intended  to  kD  St.  Petenborg  hemp,  snd 
the  buyer  to  purtdiafle  Riga  Rhine  hemp,  a  better  article,  the 
mistake  having  been  made  by  the  broker  in  describing  the  hemp 
to  the  buyer,  it  was  held  that  no  contract  existed  between  the 
parties. — ^Thornton  v.  Kempster,  5  Tannt.  786;  Sheldm  v. 
Capron,  3  R.  1. 171 ;  Rupley  v.  Daggett,  74  HI.  851. 

fBoffles  V.  Wicbelbans,  X  H.  &  C.  906 ;  Henkel  v.  Pape,  L.  R. 
6  Ex.  7. 

{Where  a  person  not  understanding  the  English  language  iw 
tended  to  bid  48  guineas  for  an  article  at  auction  and  his  l»d 
was  taken  as  one  for  88  guineas,  it  was  left  to  the  jury  to  say 
whether  the  mistake  had  actually  been  made,  as  a  test  of  the 
existence  of  the  contract  of  sale. — Phillips  v.  Bistolli,  2  B.  & 
C.  611 ;  Chapman  v.  Cole,  13  Gray  141.  It  is  also  held,  on  the 
ground  of  mistake,  that  a  sale  of  a  piece  of  furniture  with  valu' 
aUes  in  a  concealed  drawer  does  not  pass  title  to  such  unknown 
and  really  unsold  articles.  Bowen  v.  SuUivan,  62  Ind.  281 ; 
Hogne  v.  Mackej,  44  Kans.  277 ;  Livermore  v.  White,  74  Mc 
452;  Huthmacher  v.  Harris,  98  Fa.  St.  491. 

SHecht  V.  Batcheller,  147  Mass.  356,  disapproving  Harris 
V.  Bank,  15  Fed.  Rep.  785;  Sample  v.  Bridgeforth,  72  Miss. 
293;  Stoddard  v.  Ham,  129  Mass.  S83;  Smith  v.  Ware,  13 
Johns  257 ;  Williams  v.  Hathaway,  19  Pick.  387- 
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substance  of  the  whole  contract,  going  as  it  were  to 
the  entire  matter,  or  only  to  some  point,  althou^  a 
material  point,  an  error  which  does  not  affect  the 
whole  consideration.  Thus  in  Kennedy  r.  Panama 
Hail  Co.  (2  Q.  B.  579),  it  was  said  that  in  order  to 
entitle  a  party  to  rescind  a  contract,  it  is  sufficient  to 
show  that  ih/ere  was  a  fraudulent  misrepresentation  as 
to  any  part  of  that  which  induced  him  to  enter  into 
the  contract.  But  where  there  has  only  been  an  inno- 
cent miarepresentation,  it  is  no  ground  for  a  rescission, 
unless  it  was  such  as  that  there  is  a  complete  differcDce 
in  the  substance  between  the  thing  bargained  for  and 
obtained,  so  as  to  constitute  a  failure  of  consideration. 
Wood  V.  Boynton  (84  Wis.  265),  is  the  only  case  hold- 
ing that  parsons  who  sell  property  in  mistake  of  fact 
may  not  rescind  the  contract  and  recover  the  property.* 
Sales  may  also  be  void  for  uncertainty,  or  because 
the  parties  hare  expressed  themselves  in  language  so 
vague  and  unintelligible  that  the  court  finds  it  impos- 
sible to  fix  a  definite  meaning  to  their  language.  la 
such  cases  the  contract  will  be  held  ine£Fectual.t 

'That  a  sale  founded  upon  a  material  mistake  of  fact  aa  to 
the  person  dealt  with,  or  as  to  the  existence,  identity,  spedes,  or 
kind  of  subject-matter,  or  the  price,  is  not  binding,  see  Mudge  ▼. 
Oliver,  1  Allen  74;  Harris  v.  Harris,  IIS  Mass.  8%;  Gardner  v. 
Lane,  9  Allen  492 ;  G^m  v.  Pelkie,  37  Mich.  880 ;  Kyle  v. 
Cavana^,  103  Mass.  S66;  Meyer  v.  Richards,  168  U.  S.  380; 
McGorren  t.  Avery,  87  Mich.  ISO,  Also  see  the  subject  of  Mis- 
take as  treated  in  the  subject  of  ccMitracts,  Vol.  4  of  the  Cyclo- 
pedia of  Law. 

fThuB  in  Guthing  v.  Lynn  («  B.  &  Ad.  882),  where  a  suit 
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An  agreement  will  not  be  deemed  imintelligihle 
where  there  is  a  mere  error,  omission  or  mistake  in 
drawing  it  up,  if  the  real  nature  of  the  mistake  can 
be  shown  so  as  to  make  the  bargain  intelligible.  Thus 
a  court  may  allow  the  word  "dollar,"  or  "pomids"  to 
be  added  to  a  note  or  bond  where  such  was  the  plain 
intention  of  the  parties;  and  correct  an  obvious  mis- 
take without  hesitancy.* 

It  is  held  that  a  mistake  as  to  the  person  with  idiom 
the  contract  is  made  may  or  may  not  avoid  the  sale 
according  to  the  circumstances.  The  whole  question 
turns  upon  tiie  want  of  assent.  It  is  a  general  prin- 
ciple that  every  man  has  the  rig^t  to  elect  with  whom 
he  will  deal  or  contract.  Every  man  has  &e  right  to 
the  benefit  and  contemplation  of  the  character  and 
credit  of  every  person  with  whom  he  contracts.      In 

was  brought  upon  alleged  warranty  on  the  eale  of  a  hone,  and 
it  was  alleged  that  the  price  of  the  sale  was  for  63  pounds,  and 
the  proof  showed  the  sale  to  be  given  for  sixty  guineas,  and  "if 
the  horse  was  lucky  to  the  plaintiff  he  was  to  give  five  pounds 
more,  or  the  buying  of  another  horse."  This  last  clause  as  to 
the  horse  being  "lucky"  was  stricken  out  by  the  court  as  unin- 
telligible, and  the  plaintiff  allowed  the  recovery  for  the  remain- 
der. See  also  Whelan  v.  Sullivan,  lOS  Mass.  S04 ;  Cumner  v. 
Butts,  40  Mich.  S22,  in  the  last  case  a  contract  stipulated  that 
either  party  might  cancel  the  same  on  sixty  days'  notice  "for 
good  cause" ;  this  was  held  to  be  so  uncertain  that  any  revoca- 
tion in  good  faith  would  be  sufficient.  Marble  v.  Standard  Oil 
Co.,  169  Mass.  56S ;  Buckmoster  v.  Consumers'  Ice  Co.,  6  Daly 
SIS. 

•Coles  V.  Huhne,  8  B.  &  C.  668;  WiUbod  t.  Willson,  S  H.  L. 
C.  40 :  Burchell  v.  Clark,  8  C.  P.  D.  88.  See  also,  Lloyd  v.  Lord 
Say  and  Seale,  10  Mod.  46;  Laodon  t.  Goole,  8  Lev.  21. 


Digit  zed  by  Google 


M  PERSONAL   PROPERTY. 

the  case  of  a  trader  who  sells  for  cash,  it  can  make  no 
posiible  difference  whether  the  buyer  be  Smith  or 
Jones,  and  a  mistake  of  identity  would  not  affect  tiie 
otxitract  But  where  the  sale  is  on  credit,  and  the 
solvency  of  the  buyer  is  one  of  the  imx>ortant  elements 
of  the  sale,  the  identity  of  tiie  person  contracted  with 
is  of  such  importuice  that  a  mistake  will  avoid  the 
ctmtract.  So  where  the  purchaser  intends  to  deal  with 
one  against  whom  he  would  have  the  right  to  set  off 
the  price,  a  mistake  as  to  the  person  dealt  with  will  pre- 
vent the  contract  from  coming  into  existence  for  want 
of  assent.* 

Where  a  po-son  und^takes  to  maniifactmv  an  arti- 
cle, or  deliver  goods  v^ch  he  guarantees  shall  be  sat- 
isfactory to  the  buyer,  he  thereby  makes  the  purdiaser 
the  sole  judge  whether  the  article  is  satisfactory  or 
not,  and  there  Is  no  remedy  left  to  the  seller  for  a 
refusal  of  the  buyer  to  accept  sudi  articles.t 

•Benj.  Sain,  Sec.  58;  MitcheU  v.  Lepage,  Holt  N.  P.  «58; 
Boufton  T.  Jones,  it  H.  &  N.  564 ;  Boston  Ice  Co.  v.  Potter,  12S 
Mass.  28;  25  Am.  Rep.  9;  Consumers  Ice  Company  t.  Webster, 
S2  App.  Dir.  (N.  Y.)  592.  In  Boston  Ice  Co.  v.  Potter  the 
court  treated  as  immaterial  the  question  whether  the  purdiaser 
bad  or  had  not  a  right  of  set-off  against  the  plaintiff,  and  held 
that  a  mere  mistake  as  to  the  port;  contracted  with  will  be  sof- 
ficient  to  defeat  an  action  for  the  price  of  goods  so  purchased  and 
consumed.  It  appears  to  as  that  the  American  cases  have  gone 
too  far  upon  this  qaestton  of  the  identity  of  the  person  con- 
tracted with,  and  that  they  have  not  the  force  and  justice  of  the 
En^^iah  dedsicm  of  Boulton  v.  Jones,  tupra.  See  Robsen  v. 
Dmmmood,  2  B.  &  A.  SOS. 

tSilsby  Mfg.  Co.  v.  Town  of  Oiioo,  24  Fed  Rep.  898;  Mc- 
Chirev.Briggs,  68  Tt.  92;  Qibsonv.  Cranage,  39  Midi.  48.    In 
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It  makes  a  great  difference  whether  the  articles  fur- 
lUfllied  the  purchaser  are  guaranteed  to  be  satisfactory 
to  him,  or  whether  tfaey  are  merely  to  be  such  as  in 
legal  effect  ou^t  to  be  satisfactory.  Where  tiiey  are 
to  be  satisfactory  to  the  purdiaaer  at  all  events,  he  is 
not  obliged  to  take  them  unless  they  are  so,  while  in 
the  other  case  if  the  vendor  has  complied  with  the  di- 
rections the  purchaser  must  accept  In  New  York  it 
is  held  that  that  which  the  law  will  say  the  contracting 
parties  ought  to  be  satisfied  with,  the  law  wHl  say  he  is 
satisfied  with.* 

And  the  assent  to  a  sale  may  be  conditional,  and  in 
such  cases  the  formation  of  the  contract  does  not  take 
place  until  the  condition  is  accomplided,  thus  goods 
are  sold  "on  trial,"  "to  arrive,"  and  on  bargains  known 
as  "sale  or  return,"  are  instances  where  the  assent  is 
conditional,  and  the  contract  remains  in  abeyance  until 
the  happening  of  the  specified  condition.  This  class  of 
sales  will  be  considered  in  a  subsequent  chapter.f 

the  last  caae  an  artist  agreed  that  tlie  portrait  would  be  satisfac- 
tory to  the  porchaser,  and  it  was  held  that  however  good  the 
picture,  the  purchaser  was  the  only  judge  whether  it  suited  him 
or  not,  and  if  not  he  could  not  be  compelled  to  pay  for  it.  Wood 
Machine  Co.  v.  Smith,  SO  Midi.  565. 

*Dnplex  Boiler  Co.  v.  Gardner,  101  N.  T.  887;  MeiseH  v. 
bsoTuice  Co.,  76  N.  Y.  IIS.  So  where  the  purchaser  is  in  fact 
B&ti^ed,  but  fraudulently  and  in  bad  faith  declares  he  is  not 
satisfied  with  the  article  after  the  contract  has  been  fully  per- 
formed by  the  vendor  he  is  bound  to  accqit  any  pay  for  the 
article. — Silsby  Mfg.  Co.  r.  The  Town  of  Chico,  24  Fed.  Rep. 
898. 

f  See  Post  Chapter  vi. 
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CHAPTER  III. 

CONCEBNING  THE  THING  SOLD  AND  THE  FKICE. 

Sec.  1068.  SALE  OF  A  THING  WHICH  HAS 
CEASED  TO  EXIST  VOID.— "As  there  can  be  no 
sale  without  a  thing,  transferred  to  the  purchaser  in 
consideration  of  the  price  received,  it  follows  that  if 
at  the  time  of  the  contract  the  thing  hat  ceased  to  exitt, 
the  sale  is  void."*  Thus  where  an  annuity  dependent 
upon  a.  life  was  the  subject  of  sale,  and  it  subsequently 
appeared  that  the  life  had  terminated  prior  to  the  date 
of  the  sale,  the  sale  was  void,  and  the  price  paid  was  re- 
covered in  assumpsit  as  money  had  and  receired.t 
Cases  of  this  sort  are  sometimes  decided  on  the  ground 
of  an  implied  warranty  on  the  part  of  the  vendor  that 
the  thing  sold  exists;  sometimes  on  the  ground  of  ful- 
ure  of  consideration,  and  also  on  the  ground  that  there 
has  been  no  contract  at  ail,  the  assent  being  founded 
upon  a  mutual  mistake  amounting  to  no  assent,  there 
being  no  subject-matter  for  a  contract,  no  contract 
could  therefore  be  completed.  Mr.  Benjamin  gives  this 
latter  ground  as  the  true  one.t 

It  being  impossible  to  transfer  and  ddiver  an  arti- 

•Benj.  Sales,  76. 

tStrickUnd  V.  Turner,  7  Ex.  a08;  Haatic  v.  Couturier,  V 
Ex.  KM. 

tBenj.  Sales,  77;  Farrar  v.  Nightingal,  2  Esp.  639. 
S* 
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de  whidi  has  really  ceased  to  exist,  the  law  imposes  no 
liability  for  a  failure  to  perform  sudi  a  contract.  And 
this  is  so  whether  sudi  impossibility  exists  at  the  time 
of  the  sale,  as  in  the  case  mentioned,  or  arises  after- 
wards but  before  the  contract  is  to  be  executed.  Thus 
where  a  contract  is  made  for  the  sale  or  delivery  of  a 
specified  article  of  personal  property  under  circum- 
stances such  that  the  title  does  not  vest  immediately  in 
the  vendee,  that  is,  an  executory  contract  of  sale,  and 
the  property  is  destroyed  by  accident,  without  the  fault 
of  the  vendor,  the  delivery  thereby  becomes  impossible, 
the  vendor  is  not  liable  to  the  vendee  in  damages  for  the 
non-ddivery.* 


*Dexter  v.  Nortoo.  47  N.  Y.  62;  Young  t.  Braces,  5  LHt 
9tt ;  Carpenter  v.  Steveos,  1*  Wend.  689 ;  Harris  v.  Nicholaa,  5 
Munf.  48S  -,  Gibson  v.  Felkie,  37  Mich.  880 ;  and  see  Sec.  428 
Vol.  4,  Cyclopedia  of  Law.  In  a  few  cases  it  is  held  that 
iaeritable  acddent,  or  act  of  God,  viD  excuse  the  perf  ormance  of 
a  duty  created  bj  law,  but  not  one  created  bj  man.  So  where 
A  had  contracted  to  erect  a  school-house  and  to  have  it  completed 
by  the  first  of  May,  and  on  the  27th  of  April  it  was  strack  by 
lightning  and  burned  down,  notwithstanding  tliis  accident  A  was 
held  liable  in  damages  for  a  failure  to  finish  the  building  in  time. 
Tbne  cases  ore  in  accordance  with  the  principle  that  where  a 
person  contracts  to  do  anything  absolutely  impossible  at  the 
time,  be  is  not  excused  unless  1st.  The  performance  is  prevented 
by  the  other  party,  or  2nd,  the  performance  is  made  unlawful  by 
statute,  Tlus  contracts  for  the  sale  of  liquors  where  foibiddeii 
by  statute  are  examples  where  the  non-performance  will  be  ex- 
cused. Carpenter  v.  Stevens,  12  Wend.  589 ;  Adams  v.  Nichols, 
S6  Mass.  276. 
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Sec.  1064.  SALE  OF  THINGS  NOT  YET  IN" 
EXISTENCE.— A  thing  may  be  the  subject  of  a  valid 
sale  though  not  yet  in  existence,  but  it  is  necessary 
farav  to  again  distinguish  between  executed  contracts 
of  sale  and  executory  contracts  of  sale.  For  this  pur- 
pose things  not  yet  in  exUtence  may  be  regarded  as 
of  two  sorts,  one  of  which  may  be  sold  or  the  subject 
of  an  executed  contract,  the  other  can  only  be  Ihe  sub- 
ject of  an  agreement  to  sell  or  an  executory  contract* 

In  order  that  things  not  yet  in  existence  should  be 
the  subject  of  an  executed  sale  they  must  have  a 
potential  eautence.  By  potential  existence  is  meant 
that  the  things  are  to  come  into  being  as  the  natural 
product  or  expected  increase  of  something  already  be- 
longing to  the  vendor.  Thus  a  valid  sale  may  be  made 
of  the  wine  which  the  vineyard  is  expected  to  produce; 
of  the  grain  the  field  is  expected  to  yield,  or  the  milk 
a  cow  will  give.  One  may  sell  a  crop  of  grain  to  be 
delivered  in  the  future  although  the  crop  has  not  yet 
been  planted,  provided  the  vendor  owns,  or  has  rented 
the  land  wherein  it  is  to  be  planted.t 

•Benj.  Sales,  78. 

fBriggB  T.  United  States,  14S  IT.  S.  S46,  S64 ;  RawUngs  t. 
Hunt,  00  N.  C.  270;  Sanborn  t.  Benedict,  78  El.  809;  Wnkin- 
eon  T.  Ketler,  69  Ala.  4S5.  So  the  unborn  young  of  animals  may 
be  sold,  during  gestation,  and  some  cases  hold  before  gestation. 
HuH  t.  Hull,  48  Conn.  £50;  McCarty  v.  Blevina,  6  Yerg.  195; 
Maize  v.  Bowman,  9S  Ky.  SOS.  A  mortgage  in  May  of  all  the 
butter  and  cheese  to  be  made  this  season,  by  a  lessee  of  the  cows, 
held  good,  Conderman  v.  Smith,  41  Barb.  404;  Headrick  v.  Brat- 
tain,  68  Ind.  488;  Arquea  ▼.  WaasoB,  01  Cal.  620.    But  a  sale 
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Where  tlie  things  to  be  acquired  have  not  a  poten- 
tial existence  one  can  only  make  a  vtdid  agreement  to 
teU,  not  an  actual  sale.  Thus  the  wool  of  any  sheep* 
or  the  milk  of  any  cows  that  may  be  bou^t  within  the 
year,  or  the  goods  one  may  buy  within  the  next  year, 
<xt  the  fish  one  may  catdi  in  the  future,  are  examples 
i^Mxe  an  actual  present  sale  cannot  be  made,  but  <xily 
an  executory  agreement  to  sell.*  So  the  sale  of  future 
wages  unconnected  with  some  actual  present  contract 
of  wages  is  invalid  and  passes  no  title  to  the  vendee 
for  the  want  of  a  subject-matter,  likewise  the  transfer 
of  all  the  fees  to  be  received  by  a  professional  maD.t 
There  can  be  no  actual  sale  of  a  mere  expectancy  or 
possibility. 

Where  the  subject  of  sale  has  a  potential  existence 
and  the  sale  is  executed,  the  title  to  the  goods,  thou^ 
not  yet  in  existence  passes,  and  if  there  is  any  loss  it 
falls  upon  the  purchaser.  While  things  not  yet  in  ex- 
istence and  not  having  a  potential  existence  can  be  the 
subject  of  a  valid  agreement  to  sell,  no  title  passes  and 
the  risk  of  loss  remains  in  the  vendor.}  In  this  case 
though  the  sale  is  void  the  contract  to  sell  may  be  good. 

of  "all  the  hay  that  is  to  be  cut  on  the  farm  I  have  bought  of — " 
is  Dot  good  against  a  hono-fde  purchaser  of  the  fifth  year's  crop 
after  the  same  had  heen  harvested. — Shaw  v.  Gilmore,  81  Me. 
S96. 

*Beiij.  Saks,  78;  Low  v.  Pew,  108  Mam.  847. 

fSkipper  v.  Stokes,  4S  Ala.  256 ;  Hartley  t.  Tapley,  2  Gray 
566;  Gardner  v.  Hoeg,  18  Pick.  168;  Schooler's  Sales,  194; 
Lmm  V.  ThomtMi,  1  C.  B.  ST9;  Gale  v.  Banull,  7  Q.  B.  860; 
Hope  v.  HayJey,  6  E.  ft  B.  880. 

XBenj.  Sides,  78. 
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Althou^  the  actual  sale  of  an  expectancy  or  possi- 
bility is  void,  yet  the  agreement  to  sell  is  so  far  good, 
that  if  the  vendor  by  some  act  done  after  the  acquisi- 
tion of  the  goods,  wages,  fish,  or  the  like,  shows  his 
intention  to  give  effect  to  the  original  agreement,  the 
sale  will  then  become  effective  and  tiie  vendor  can  no 
longer  object  to  its  validity.*  So  it  is  held  that  the 
agreement  to  sell  operates  as  a  license  and  when  pos- 
session is  taken  by  the  vendee  subsequently  and  before 
the  rights  of  third  persons  intervene,  the  title  will  vest-t 

In  Equity,  such  agreements  are  upheld,  especially  as 

*Dalton  T.  Laudfihn,  £7  Mich.  6S9 ;  Pierce  t.  Emery,  SS  N.  H. 
484;  Pennock  v.  Coe,  23  How.  117. 

tPericins  t.  Bank,  4S  S.  C.  89;  Chapman  v.  Weimer,  4  Ohio 
St.  481 ;  Chase  v.  Denny,  ISO  Mass.  666. 

It  is  to  be  remembered  that  such  agreements  are  frequently 
valid  as  between  vendor  and  vendee,  and  void  as  to  attaching 
creditors,  second  purchaseiB  and  the  like.  Thus  in  Chesley  v. 
Josselyn,  7  Gray  489,  where  A  had  purported  to  mortgage  prop- 
erty thereafter  to  be  acquired,  and  after  it  was  acquired  sold  it 
to  B  with  the  other  mortgaged  property,  it  was  held  that  B  could 
claim  such  property  against  the  mortgagee,  although  his  biQ  of 
sale  described  the  propoity  as  "subject  to  a  mortgage,"  since 
the  mortgage  could  not  legally  apply  to  the  after-acquired  prop- 
erty. So  the  expressly  providing  in  a  bill  of  sale  or  mortgage 
that  it  shall  apply  to  after^acquired  property,  is  generally  held 
at  law  to  make  no  difference,  it  being  not  a  question  of  intention, 
but  of  power.  Rochester  Distilling  Co.  v.  Raaey,  142  N.  Y.  670; 
Hunter  v.  Bosworth,  48  Wis.  688 ;  Bank  v.  Lindenstnith,  79  Md. 
186;  Wright  v.  Bircher,  6  Mo.  App.  8S7.  Otherwise  if  the  mort- 
gagee or  purdiaser  takes  possession  of  such  property  before  the 
ri^ts  of  other  persons  intervene  he  takes  a  good  title.  Cook  t. 
Corthell,  11  R.  I.  482 ;  Rowan  v.  Rifle  Co.,  29  Conn.  288. 
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between  the  parties,  if  tiie  property  is  sufficiently  de- 
scribed so  as  to  be  identified.  And  in  England  the 
equity  rule  has  by  statute  been  adopted  in  law.  But 
the  transfer  must  be  absolute  and  the  property  to  be 
acquired  sufficiently  described.* 

A  sale  by  a  son  of  his  expected  interest  as  hor  to  his 
father*s  estate,  made  to  a  stranger  without  his  father's 
knowledge  is  not  valid  at  law,  although  a  covenant  to 
amvey  mi^it  be  good.t 

Where  a  person  sells  a  thing  that  does  not  belong 
to  liim,  or  makes  a  contract  of  "sale  or  return,"  and 
thou^  not  having  title  at  the  time  subsequently  ac- 
quires title  before  the  purchaser  repudiates  the  con- 
tract, the  property  in  the  thing  sold  will  vest  in  the  pur- 
chaser.    (Benj.  Sales  88.) 

It  was  held  in  an  early  Bnglish  case  (Bryan  v. 
Lewis,  Ry.  &  Moo.  880)  that  where  goods  sold  for 
future  delivery,  the  seller  not  having  them  or  any 
present  contract,  but  intending  to  go  in  the  market 
and  buy  before  delivery  that  the  contract  was  invalid 
as  a  mere  wager  on  the  price  of  the  articles,  but  this 
decision  has  been  overruled,  and  such  contracts  to  sell 
and  deliver  at  a  future  day  articles  which  the  party 
can  acquire   are   now   ordinary   commercial   transac- 

*Mitcben  ▼.  Winrfow,  «  Story  680;  Holrojd  v.  Manhall,  10 
H.  L.  Caa.  191 ;  Morrill  v.  Nojes,  56  Me.  458;  Lazarus  v.  An- 
drade,  5  a  P.  Div.  S18. 

fNeedks  ▼.  Needles,  7  Ohio  St  488;  BowntoD  v.  Hubbard,  7 
Ua^  lis ;  ^tch  T.  Fitcb,  8  Pick.  480. 
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tions4  But  if  the  parties  do  not  contract  in  good  faith, 
intending  an  actual  delivery  and  receipt  of  the  goods 
sold,  but  on  default  intend  to  settle  the  contract  on 
the  basis  of  the  difference  in  price  at  the  time  the  con- 
tract was  entered  into  and  the  date  of  the  performaQce, 
then  it  is  a  gambling  contract  and  illegal.  It  is  of  no 
legal  importance  that  speculation  is  the  object,  but  both 
parties  must  concur  in  the  illegal  intent  to  make  it  a 
gambling  contract  and  void,  neither  party  being  allowed 
to  enforce  it.  A  number  of  States  have  statutes  for- 
bidding gambUng  in  stocks.* 

II.    THE  PRICE. 

Sec.  1065.  THE  PRICE  MAY  BE  EXPRESS 
OR  IMPLIED. — The  price  imports  the  application 
of  a  money  valuation  to  the  thing  sold,  and  whether  paid 
in  money  or  money's  worth  does-  not  matter.  If  the 
seUer  agrees  to  take  something  else  in  exdiange  it  is 
said  that  the  price  may  be  either  in  money  or  in  prop- 

JHibblewhite  t.  STMorin,  5  M.  &  W.  46S ;  Mortimer  v.  M'Cal- 
lan,  6  M.  &  W.  68;  Pickering  t.  Cease,  79  111.  328;  Bnias'  Ap- 
peal, 65  Pa.  St  294;  Gregory  v.  WendeU,  59  Mich.  387;  Mel- 
chert;  V.  Am.  Union  Tel.  Co.,  11  Fed.  Rep.  193;  Dunn  v.  Bell, 
86  Tenn.  581 ;  BiUingslea  t.  Smith,  77  Md.  504.  Both  parties 
must  concur  in  the  illegal  intent.  Williams  v.  Tiedemann,  6  Mo. 
App.  S69;  Murry  v.  Ocheltree,  59  la.  435,  97  Ind.  210;  And 
see  this  subject  under  the  head  "Avoidance  of  the  Contract'*  in  a 
subsequent  chapter. 

•Clarke  v.  Foss,  7  Bliss.  641 ;  Fhillips  v.  Ocmulgee  MOls,  68 
G«.  58,  638. 
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erty,  but  if  there  was  a  price  put  uptm  the  goods  it 
would  not  be  an  exchange.! 

It  is  a  rule  that  there  must  he  a  fixed  price,  but 
where  the  price  is  ascertainable  from  the  contract, 
that  is,  where  the  contract  furnishes  a  true  test  directly 
or  indirectly  by  which  to  determine  the  price  without 
the  need  of  further  negotiation  between  the  parties, 
there  is  a  fixed  price  within  the  meaning  of  the  law. 
Thus  a  price  is  considered  fixed  and  determinate  which 
is  to  be  fixed  by  the  valuers  appointed  by  the  parties,  or 
whidi  is  to  depend  upon  the  market  price  of  the  com- 
modity sold.* 

If  nothing  has  been  said  as  to  the  price  when  an  arti- 
de  has  been  sold,  the  law  implies  an  tmderstanding  thaf 
\he  price  is  what  the  article  is  reasonably  worth,  that  is, 
the  price  is  implied,  just  as  a  contract  may  be  implied 
from  the  acts  of  the  parties.*  By  the  delivery  of  an 
article  to  a  buyer  and  its  acceptance  by  him  it  is  implied 
that  he  will  pay  what  the  article  is  reasonably  worth 
idtere  no  price  has  been  agreed  upon.    A  reasonable 

tl9  Mo.  App.  18S;  90  Moss.  397;  In  New  Tork  the  price 
may  mean  on  equivalent  or  compeiuation,  whether  in  money  or 
other  property,  54  N.  Y.  178. 

•In  McConnell  v.  Hughea,  20  Wis.  B37,  '*ten  cents  a  bushel 
len  than  the  Milwaukee  price,  on  any  future  day  the  vendor 
might  name,"  was  held  to  be  a  fixed  price.  Cunningham  v. 
Brown,  44  Wis.  72 ;  Ames  v.  Quimby,  96  U.  S.  824 ;  so  "highest 
market  price,  whenever  the  vendor  may  demand  payment"  was 
held  to  he  fixed,  McBride  v.  Savertbom,  11  Up.  Can.  Q.  B.  545, 
and  a  "reasonable  price  to  be  aftenranb  agreed  upon,"  Greene 
y.  Lewis,  86  Ala.  SSff. 
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price  may  or  may  not  be  the  same  as  the  current  mar- 
ket price.  But  ordinarily  "reasonable  price"  is  gOT- 
emed  by  the  market  price  at  the  time  and  place  of  de- 
livery, unless  the  market  is  shown  to  be  unnaturally  in- 
flated.! 

Where  a  sale  is  made  provided  that  the  price  is  to 
be  afterwards  agreed  upon  by  the  parties,  and  this  is 
never  done,  the  sale  is  not  completed  so  as  to  pass  title.* 
And  where  the  parties  disagree  as  to  what  price  has 
been  agreed  upon,  the  real  value  of  the  article  is  always 
admissible  in  evidence  as  tending  to  show  which  of  than 
is  in  the  right.t  Where  the  parties  have  agreed  that 
others  shall  fix  the  price,  the  sale  is  not  ordinarily  ccnn- 
plete  so  as  to  pass  the  title  until  the  price  has  been  so 
fixed,  unless  one  of  the  parties  prevents  it,  in  whi<di 
case  his  act  is  equivalent  to  actual  performance.^ 

§Mc£weii  T.  More;,  60  lU.  92 ;  Kountz  v.  Kirkpatrick,  73  Pa. 
St.  S76-  It  is  BOW  elemeBtary  law  that  if  no  price  is  fixed  by 
the  parties  to  a  contract  of  sale  the  law  will  imply  that  the  price 
is  what  the  article  is  ressooably  worth,  and  this  applies  to  both 
executed  and  executory  sales,  so  that  the  vendor  can  recover  from 
the  huyer  for  a  refusal  to  accept.  Hoadly  v.  ATLaine,  10  Bing. 
48!!;  Taft  v.  Travis,  1S6  Mass.  96;  McEwen  v.  Moiey,  60  XIL 
82 ;  Lovejoj  v.  Michck,  88  Mich.  15. 

•Bigley  v.  Risher,  63  Pa.  St.  182;  WJttkowsky  v.  WaMon,  71 
N.  C.  451. 

fNorris  v.  Spofford,  137  Mass.  86 ;  Johnson  v.  Harder,  46  la. 
677;  Saunders  v.  Clark,  106  Mass.  381. 

{Fuller  V.  Bean,  84  N.  H.  390;  Hutton  v.  Moch^  36  Aifc. 
S8X;  Smyth  v.  Craig,  8  W.  &  S.  14. 
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CHAPTER  IV. 

EFFECT  OF  THE  STATUTE  OF  FKAUD8  ON  SALES. 

Sec  1066.  THE  STATUTE  OF  FRAUDS— 
17TH  SECTION.— The  common  law  recognized  the 
validity  of  verbal  contracts  of  sale  for  any  amount  and 
however  proved.  But  in  1677  this  ancient  common  law 
doctrine  was  greatly  modified  by  the  statute  of  29  Car. 
II.  c.  8,  the  fourth  and  seventeenth  sections  of  which 
apply  to  contracts  and  sales.  This  statute  has  already 
been  considered  in  a  previous  number  of  the  Cyclopedia 
of  Law.* 
The  17th  section  of  the  English  statute  is  as  follows: 
"And  be  it  enacted,  that  from  and  after  the  said 
four-and-twentieth  day  of  June  (A.  X).  1677).  no  con- 
tract for  the  sale  of  any  goods,  wares,  or  merchan- 
dises, for  the  price  of  ten  pounds  sterling,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  ac- 
cept part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  ^ve  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment,  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made,  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized,  "t 

•See  Vol.  4,  Seca.  464-469- 

jThis  section  is  now  replaced  in  England  by  the  Sale  of  Goods 
Act  of  189S,  as  is  the  Act  of  9  Geo.  IV.  c.  14,  s.  9,  known  aa 
"Lord  Tenterden'B  Act." 

48 
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This  section  of  the  Statute  of  Frauds  has  been 
adopted  in  most  of  the  American  States  in  almost  the 
same  wording  of  the  original  act.*  The  price  of  the 
thing  sold  which  comes  within  the  statute  is  mostly  fixed 
at  $50  in  iha  Tarious  States,  but  in  some  it  is  more,  in 
California  the  amount  is  $900  and  in  Utah  $800.  In  a 
few  States  tills  section  is  not  in  force.t 

The  ptirpose  of  the  statute  of  frauds  is  to  prevent 
fraud  and  falsehood  by  requiring  the  party  who  seeks 
to  enforce  an  oral  contract  in  court,  to  either;  first, 
produce  as  additional  evidence  some  written  memoran- 
dum signed  by  the  party  sought  to  be  charged,  or  sec- 
ond, the  proof  of  some  act  confirmatory  of  Ihe  con- 
tract relied  upon. 

The  English  statute  provides,  **no  contract  diall  be 
allowed  to  be  good";  the  Michigan  statute  provides, 
"no  contract  shall  be  valid";  in  Massachusetts  the 
statute  reads,  "shall  be  good  or  valid."  But  it  is  now 
generally  held  that  it  is  not  the  intention  of  the  statute 
to  prohibit  the  making  of  such  contracts  or  to  declare 

*The  statute  ia  Michigan  reads :  "No  form  of  sale  of  any 
goods,  wares,  or  merchandises,  for  the  price  of  $50  or  more, 
shall  be  vAlid  unless  the  purchaser  accept  part  of  the  goods  sold, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  unless  some  note  or  memorandum  in  writing  of  the 
bargain  be  made  and  signed  bj  the  party  to  be  charged  there- 
fore, or  some  person  thereunto  b;  him  lawfully  authorized." 
How.  SUt.  Mich.  Sec.  6186. 

fit  ia  not  in  force  by  statute  in  Delaware,  Dlinois,  Kansas, 
Miss.,  North  Carolina,  Ohio,  Pa.,  Rhode  Island,  Tenn.,  Texas 
and  Virginia, 
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tbem  void  or  illegal  when  made  simply  because  of  the 
absence  of  the  required  formalities.  The  true  construc- 
tion of  the  statute  is  not  to  render  the  contract  within 
it  void,  stall  less  illegal,  but  its  purpose  is  to  make  the 
kind  of  evidence  required  indispensable  when  it  is  sought 
lo  enforce  the  ccntract.  That  is,  the  evidence  to  prove 
audi  a  cositract  must  be  in  writing  unless  you  have  con- 
finnatory  acta.  Hence  swdi  contracts  are  not  void,  but 
when  l^ey  are  sou^t  to  be  enforced  in  court  tiie  parly 
seeking  to  do  so  must  have  confirmatory  acts  or  the  re* 
quired  monoranda  signed  by  the  party  sought  to  be 
diarged.* 

Notwithstanding  numerous  dicta  and  authorities 
holding  that  unless  the  provisions  of  the  17th  section 
ire  ocnnplied  with  the  sale  is  void,  the  better  opinion 
seems  to  be  that  such  contracts  are  voidable, 
not  void.t    But  the  property  and  title  remain  in  the 

*118  Mass.  829 ;  Maddison  v.  Alderson,  6  App.  Cas.  488.  In 
Maine  it  is  said  that  the  statute  makes  certain  things  indispens- 
iJde  to  the  remedy.  The  secuiitj  conferred  by  the  statute  makes 
the  remedy  depend  upcm  reliable  proof  to  whidi  the  parties  may 
resort  to  settle  their  disputes.  78  Me.  186-  In  New  York  the 
language  of  the  statute  is,  "every  contract  of  sale  shall  be  void," 
yet  notwithstoDding  this  language  it  is  held  that  the  statute  of 
frauds  does  not  condemn  verbal  contracts  for  the  sale  of  goods. 
S8N.  Y.  114;B6N.  Y.  aS8. 

tS9  Am.  8t  Eng.  Encyc.  Lav  (Snd  ed.},  page  814;  Leroux  v. 
BrowB,  74  E.  C.  L.  801 ;  Patterson  v.  Ware,  10  Ala.  444 ;  Beiy- 
hSR  T.  Jones,  85  la.  835 ;  Gammon  v.  Butler,  48  Me.  844 ;  Townt- 
eod  T.  Hargraves,  118  Mass.  8X5.  Contra,  Howe  v.  Palmer,  S 
B.  k  Aid.  8S1 ;  Hinchman  t.  Lincoln,  1S4  U.  S.  88;  Hudnut  v. 
Weir,  100  Ind.  601 ;  May«r  v.  ChiU,  47  Cal.  142. 
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seller  unless  the  statute  has  been  complied  with,  and 
the  buyer  acquires  no  right  thereto,  is  not  liable  un- 
der the  contract  and  has  no  right  to  action  against  the 
seUer* 

The  effect  of  the  contract  within  the  statute  being 
voidable  allows  the  parties  to  carry  it  out  if  they  see 
fit,  and  if  performed  by  them  it  is  of  the  same  force 
and  validity  as  other  contracts.  If  such  a  ccmtract 
be  executed  the  efTect  of  its  performance  is  such  as  to 
warrant  the  enforcem^it  of  rights  and  obligations  aris- 
ing therefrom.t 

In  those  states  where  Ihe  statute  is  the  substance 
of  the  17th  section  of  the  English  Act,  the  objection 
that  the  contract  is  not  valid  for  being  within  the  stat- 
ute is  not  available  to  a  party  not  privy  to  the  con- 
tract. That  is,  a  third  person  cannot  set  up  the  fact 
that  it  was  not  in  writing.  The  defense  of  the  statute 
of  frauds  is  personal,  and  can  only  be  relied  upon  by 
the  parties  to  the  contract  or  ^eir  representatives  or 
priyie8.$ 

*2d  Am.  &  Bag.  Encyc.  Law,  Sod  ed.  998-999 ;  Pitney  v.  Ins. 
Co.,  6S  N.  Y.  6;  Hicks  t.  Cleveland,  48  N.  Y.  84;  Bac^n  v. 
Eccles,  43  Wis.  SS7;  Alexander  v.  Comber,  I  H.  BI.  SO;  Tem- 
pest T.  Fitzgerald,  8  B.  &  Aid.  680.  So  if  the  property  is  in- 
jured or  destroyed,  where  the  contract  of  sale  is  unenforceaUe 
for  want  of  complying  with  the  statute  all  loss  falls  upon  the 
seller,  before  the  acceptance  of  the  buyer.  Rodgers  v.  Fbiltipa, 
40  N.  Y.  019;  Daniel  t.  Frazer,  40  Miss.  607. 

tfiS  Mich.  365;  Mooney  v.  Elder,  66  N.  Y.  238;  Am.  &  Eng. 
Encyc.  Law,  2nd  ed.,  page  S18. 

tMoore  V.  Crawford,  190  U.  S.  122;  Mewbum  v.  Bass,  82 
Ala.  622;  Davenport  Church  ▼.   Swanson,  100  111.  App.  S9; 
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In  some  states  if  tiie  contract  is  partly  within  the 
statute  of  frauds  and  partly  witiiout,  and  the  contract  is 
separable,  it  may  be  separated  uid  an  action  maintained 
on  80  much  of  it  as  is  not  within  the  statute.* 

A  discussion  of  the  Statute  of  Frauds  in  its  e£fects 
upon  sales  naturally  divides  itself  into  the  following 
subjects:  1.  What  contracts  are  embraced  under  the 
17th  section?  2.  What  classes  of  personal  property 
are  comprehended  under  "goods,  wares  and  merchan- 
dises?" 8.  What  standard  of  price  or  value  brings  the 
case  within  the  statute?  These  will  now  be  considered 
briefly. 

Sec.  1067.  WHAT  CONTRACTS  ARE  EM- 
BRACED UNDER  THE  17TH  SECTION?— We 
have  seen  that  in  an  executory  contract  the  contract 
is  binding  so  as  to  give  either  of  the  parties  a  remedy 
against  the  person  who  is  in  default,  but  has  no  effect  to 
transfer  the  title  or  right  to  the  possession  of  or  in  the 
goods  themselves.  Such  a  contract  gives  the  proposed 
purchaser  none  of  the  ri^ts,  and  subjects  him  to  none 
of  the  liabilities  of  the  owner  of  the  property.  While 
on  the  contrary  a  bargain  and  tale  or  executed  con- 
tract, vests  the  absolute  and  general  property  in  the 
thing  sold  in  the  purchaser.    Now  the  language  of  the 

Jackson  t.  Stanfield,  1S7  Ind.  692 ;  James  v.  Hkks,  68  Mo.  App. 
Ml;  Chriaty  v.  Brien,  14  Pa.  St.  1848. 

*FHeiid  T.  PettingiU,  116  Mass.  616;  Rainbolt  t.  East,  66 
Ind.  588;  Dietrich  v.  Hefelmeir,  128  Mich.  146.  But  an  alter- 
natiTe  contract  i§  not  BereraUe,  so  aa  to  enforce  the  part  not 
wttliin  the  statute.  Mather  t.  Scoles,  8S  Ind.  1 ;  Howard  v. 
Brower,  87  Ohio  St.  402. 
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17th  section  is,  "no  contract  for  the  sale  of  any  goods," 
and  the  first  question  seems  to  have  been,  what  is  the 
meaning  of  these  words?  Are  ihey  applicable  to  ex- 
ecutory agreements,  or  only  such  as  were  an  equiva- 
lent at  common  law  to  the  contract  known  as  bargain 
and  sale?  In  England  until  1828,  the  decisions  were 
in  conflict  and  leaned  to  the  conclusion  that  executory 
agreements  did  not  come  within  the  operation  of  the 
statute.*  Then  the  legislature  intervened,  and  in  9 
Geo.  IV.  c.  14,  s.  7,  known  as  Lord  Tenterden's  Act, 
declared  that  thereafter  tiie  provisions  of  the  17tb 
section  of  the  Statute  of  Frauds  "shall  extend  to  all 
contracts  for  sale  of  goods  of  the  value  of  ten  pounds 
sterling,  and  upwards,  notwithstanding  the  goods  may 
be  intended  to  be  delivered  at  some  future  time,  or  not 
at  the  time  of  such  contract  be  actually  made,  pro- 
cured, or  provided,  or  fit  or  ready  for  delivery,  or  some 
act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery."  This 
enactment  is  now  construed  v/tih  the  statute  of  frauds 
and  its  effect  is  to  substitute  the  word  value  for  price 
in  the  17th  section.t  This  is  tbe  holding  in  America 
also. 

The  next  question  is  to  ascertain  the  proper  princi- 
ple by  which  to  test  whether  certain  contracts  are  con- 

•Towers  v.  Osborne,  1  Strange  606 ;  Groves  v.  Buck,  1  M.  & 
S.  178;  contra,  Ronaeau  v.  Wyatt,  2  H.  BI.  68. 

fBeoj.  Sales,  Sec.  93;  Scott  v.  Railway,  12  M.  &  W.  83;  Ide 
V.  Stanton,  J5  Vt.  685;  89  Conn.  513;  15  N.  J.  L.  «5«;  18  Me. 
137 ;  33  Mo.  App.  188 ;  48  Mo.  879. 
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tncU  for  the  sale  of  goods,  or  for  work  and  labor  to 
be  performed  and  materials  furnished.  There  is  con- 
sido'able  conflict  in  the  decisions  both  in  England  and 
in  the  various  states  as  to  this  question. 

In  1801,  the  rule  was  laid  down  by  Lord  Black- 
bum  in  England  that  if  the  contract  be  such  that  when 
ouried  out  it  mil  result  in  the  sale  of  a  chattel  the  party 
cannot  sue  for  work  and  labor  done  but  must  sue  for 
goods  sold  and  delivered;  while  if  the  work  and  labor 
be  bestowed  in  such  a  manner  as  that  the  result  would 
not  be  anything  which  could  properly  be  said  to  be  the 
tubject  of  sale,  then  an  action  for  work  and  labor  is 
the  proper  remedy.* 

Prior  to  Lord  Blackburn's  there  were  three  diifer- 
ent  rules  suggested  by  the  English  courts  to  distin- 
guish contracts  for  the  sale  of  goods  from  those  for 
work  and  labor  and  materials.  These  were:  1.  That 
if  the  subject  matter  of  the  c<mtract  was  not  in  exist- 
ence, not  in  rerum  natura,  as  Lord  Ellenborough  ex- 
pressed it,  the  contract  was  not  for  the  sale  of  goods.t 
2.  The  second  test  principle  suggested  was  that  if  the 
materials  be  furnished  by  the  employer,  the  contract 

*Lee  T.  GrifiD,  SO  L.  J.  Q.  B.  26S ;  in  tJiu  case  Crompton,  3., 
Mid:  "When  the  contract  is  such  that  a  chattel  is  ultimately  to 
be  delivered  by  the  plaintiff  to  the  defendant,  when  it  has  been 
sent,  then  the  cause  of  action  is  goods  sold  and  delivered ;"  Hill, 
J.,  (aid:  ''When  the  subject-matter  of  the  contract  is  a  chattd 
to  be  afterwards  to  be  delivered,  then  the  cause  of  action  is  goods 
wid  and  delivered,  and  the  seller  cannot  sue  for  work  and  labor.** 

fGroves  v.  Buck,  S  M.  &  S.  178;  Garbutt  v.  Watson,  S  Tl-  .'; 
A.  61S. 
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is  for  work  and  labor,  not  for  a  sale;  but  if  the  ma- 
terials be  furnished  by  tixe  workman  who  makes  up  a 
chattel  he  cannot  maintain  "work  and  labor,"  since  his 
labor  was  bestowed  on  his  own  materials  and  for  him- 
self, and  not  for  the  person  who  employed  him.* 
8.  The  third  test  principle  prior  to  the  settling  of  the 
matter  in  Lee  v.  Griffin,  was  by  Pollock,  C.  B.  in  Clay 
T.  YateSjt  who  held  the  proper  test  to  be,  "Whether 
the  work  and  labor  is  of  the  essence  of  the  contract,  or 
whether  it  is  the  materials  that  are  found."  AH  of  these 
tests  hare  given  place  to  the  one  laid  down  in  Lee  v. 
Griffin.  A  contract  for  the  furnishing  of  a  machine  or 
a  movable  thing  of  any  kind  and  fixing  it  to  the  free- 
hold, is  not  a  contract  for  the  sale  of  goods  withki  the 
statute  but  for  work  and  labor  done  and  materials  fur- 
nished in  adding  to  the  land.} 

The  same  diversity  of  opinion  is  found  in  the  Ameri- 
can decisions,  and  different  rules  have  come  to  pre- 
vafl  in  Ihe  various  states.  In  Lamb  v.  Crafts  (12 
Mete.  856),  Chief  Justice  Shaw  said:  "the  distinction 
we  beHeve  is  now  well  understood.  Wheal  a  person 
stipulates  for  the  future  sale  of  articles  whidi  he  is 
habitually  making,  and  whidi  at  the  time  are  not 
made  or  finished,  it  is  essentially  a  contract  of  sale 
and  not  a  contract  for  labor;  otherwise  when  the  arti- 

*Sinith  T.  Sunnan,  0  B.  ft  C.  661-8;  Atkiiuon  t.  Bell,  8  B.  ft 

cm. 

fSff  L.  J.  Ex.  287;  1  H.  ft  N.  78. 

JTripp  V.  Armitage,  4  M.  ft  W.  687 ;  Clark  v.  Bulmer,  11  M. 
ft  W.MS. 
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de  is  made  pursuant  to  the  agreement"  Thus  where 
the  plaintiff  a  carriage  maker  had  several  unfinished 
buggies  on  hand,  the  defendant  selected  a  particular 
lining  of  plaintiff,  and  the  latter  agreed  to  finish  a 
buggy  in  a  fortnight  for  $2d0.  In  an  action  for  the 
price,  hdid,  not  a  sale  of  the  buggy,  but  an  agreement 
to  build  one  for  the  defendant,  and  on  his  part  to  ac- 
cept and  pay  for  it,  and  therefore  not  within  the  stat- 
ute.* So  where  llie  defendant  went  to  a  carriage  maker, 
and  ordered  a  buggy,  giving  directions  that  the  lining 
f^ould  be  drab,  the  outside  seat  of  cane,  with  bis  initials 
and  monogram,  and  to  be  completed  in  four  months, 
held,  not  a  contract  for  the  sale  of  the  buggy,  but  for 
labor,  services  and  materials,  and  so  not  witbin  the  stat- 
ate.t  This  Massadiusetts  rule  is  followed  in  other 
states. 

But  under  the  Massachusetts  rule,  if  the  article  or- 
dered by  the  purdiaser  is  exactly  such  as  the  plaintiff 
makes  and  keeps  on  hand  for  any  one,  and  no  diange 
or  modificaticm  of  it  is  made  at  the  defendant's  request, 
it  is  a  contract  of  sale,  and  within  the  statute,  even 
though  nude  aftor,  and  in  consequence  of  the  order 
given.t 

•Mixer  t.  Howarft,  «1  Pick.  805  (1888);  Spencer  t.  Cone, 
1  Mete  283. 

tGoddard  T.  Binoe;,  115  Mass.  450  (1874)  ;  DowUng  ▼.  Mc- 
Kenn;,  124  Mass.  480 ;  Hight  t.  Ripley.  19  Me.  187 ;  Abbott  v. 
Gndrist,  88  Me.  260;  Pitkin  t.  Noyes,  48  K.  H.  294;  Ellison 
V.  Bri^uun,  S8  Vt.  64. 

IGattiner  v.  Joy,  9  Met.  177 ;  May  v.  Ward,  184  Mass.  127 ; 
Edwards  v.  Railway,  48  Me.  879;  Prescott  v.  Locke,  61  N.  H. 
M. 
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The  New  York  doctrine  is  that  executory  contracts 
with  reference  to  articles  already  in  existence  are 
within  the  statute  of  frauds,  but  agreements  to  sell  and 
deliver,  in  the  future,  articles  which  have  no  existence 
at  tlie  time  and  are  to  be  delivered  hereafter,  are  not 
witiiin  the  statute  of  frauds.* 

In  Maine  the  principles  axe  supposed  to  be  recon- 
ciled by  following  the  rule,  that  the  fact  that  the  arti- 
cle contracted  for  does  not  exist  at  the  time  of  the  con- 
tract, but  is  to  be  made  or  manufactured  will  not  neces- 
sarily take  the  case  out  of  the  statute,  but  it  must  ap- 
pear in  addition  that  there  is  a  particular  person  for 
whom  it  is  to  be  manufactured,  or  a  particular  mode 
or  manner,  or  a  particular  material  entering  into  and 
making  part  of  the  contract.! 

In  Iowa  by  statute  it  is  provided  that  the  statute 
shall  not  apply  when  the  article  is  not  at  tJie  time  of 
the  contract  owned  by  the  vendor  and  ready  for  de- 
livery, but  labor,  skill,  or  money  are  necessary  to  be 
expended  in  producing  or  procuring  it.  (Iowa  Code 
Sec.  8664.) 

These  conflicting  authorities  are  reduced  to  three 
principles  of  construction  by  Sdiouler  in  his  work  {Per. 
Prop.,  Sec.  448),  these  are: 

1.  The  Narrow  Construction.  Where  the  chattel 
contracted  for  does  not  exist  in  specie  but  requires  to 

•Crookahank  v.  Burrell,  18  Jdrns.  68;  Mead  v.  Case,  S3 
Barb.  202 ;  Parsons  t.  Loucks,  48  N.  Y.  IT ;  Deal  t.  Maxwell,  81 
N.  Y.  662. 

tCrockett  V.  Scribner,  64  Me.  447 ;  64  He.  106. 
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be  manufactured  and  brou^t  into  being  under  the 
contract,  Hbere  is  no  oontract  of  sale  within  the  statute, 
init  it  is  a  contract  for  work  and  labor  done  and  ma- 
terials furnished.  This  construction  is  repudiated  in 
England,  but  is  said  to  have  a  firm  hold  in  New  York. 

2.  The  Broad  Construction.  Whatever  be  the  oon- 
tract, wbetiier  the  diattel  is  existing  or  non-existing, 
where  it  is  in  substance  for  goods  to  be  sold  and  de- 
livered, and  not  for  work,  labor  and  materials,  and 
which  tlierefore  results  in  the  sale  of  the  subject-matter 
for  a  price,  it  comes  within  the  statute  as  a  contract  of 
sale. 

8.  The  Middle  Construotim.  Between  tbese  two  ex- 
tremes may  be  said  to  stand  the  Massadiusetts  rule, 
i^ch  is,  that  the  statute  applies  not  only  to  contracts 
for  articles  existing  already,  but  to  such  as  the  seller 
ordinarily  makes  or  procures  for  the  general  market, 
bnt  not  to  a  omtract  for  an  article  to  be  manufactured 
especially  for  the  piu'chaser. 

Sec.  1068.  SAME  SUBJECT  —  AUCTION 
SALES. — It  is  now  well  settled  that  auction  sales  are 
included  within  tiie  statute  of  frauds.*  So  also  are  sales 
by  sheriffs  on  execution,  and  public  sales  generally  to 
the  same  extent  as  private  sales.  In  Michigan  there  is 
a  statute  which  requires  that  when  goods  are  sold  at 
auction  the  auctioneer  shall  at  the  time  of  the  sale  enter 
in  a  book  a  memorandum  specifying  the  particulars  and 

'Davis  ▼.  Rodcwell,  it  Pick.  64:  Pike  v.  B&leh,  88  Me.  SOS; 
JohnaoD  v.  Buck,  S5  N.  J.  L.  SitS;  Boyd  v.  Greene,  16S  Mmb. 

567. 
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manner  of  sale,  nientioning  the  purchaser's  name  aod 
tiie  name  of  the  person  on  whose  account  the  sale  was 
made,  and  such  a  memorandum  is  deemed  a  sufficient 
memorandum  of  the  contract  within  the  meaning  of  the 
statute  of  frauds. 

Sec.  1069.  SAME  SUBJECT— RESCISSION. 
— ^Where  one  agrees  to  rescind,  as  by  agreeing  orally 
with  the  purchaser  to  take  back  the  article  sold  on  re- 
quest, and  repay  the  purchase  money,  this  promise  is 
binding,  though  oral,  since  it  is  a  part  of  the  original 
bargain  and  made  valid  by  the  original  delivery  and 
payment  therefor.  While  a  subsequent  agreemcait  to 
take  back  the  goods  in  payment  of  the  bill  is  within 
the  statute.* 

Sec.  1070.  WHAT  ARE  GOODS,  WARES, 
AND  MERCHANDISES?— In  England  it  held  that 
ittie  17th  section  does  not  apply  to  shares,  stocks,  docu- 
ments of  title,  choses  in  action  and  other  incorporeal 
rights  in  property.l 

Aside  from  the  statutes  passed  in  the  respective 
American  states,  perhaps  the  leading  case  in  this 
country  holding  the  contrary  of  the  English  decisions, 
and  adopting  a  broader  construction  of  the  phrase 
"goods,  wares,  and  merchandises"  is  the  Massadiusetts 
case  of  Tisdale  v.  Harris,!  decided  in  1887  by  Chief 

•Fay  V.  Wheeler,  44  Vt.  S02 ;  Johnston  v.  Tra«k,  40  Hun 
416 ;  116  N.  Y.  141 ;  Rankin  t.  Gmpe,  S6  Hun  481. 

fHumble  v.  Mitchell,  11  A.  &  E.  206;  Knight  t.  Barber,  16 
M.  &  W.  66;  Benj.  Sales,  Sea  111. 

J20  Pick.  9;  Walker  v.  Supple,  64  Ga.  178. 
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Justice  Shaw.  In  tius  case  it  was  decided  that  stocks 
are  fairly  within  the  statute,  as  weU  by  its  terms  as  by 
general  quality.  The  words  "goods,  wares,  and  mer- 
chandises," hare,  as  to  the  first  two  a  very  broad  sig- 
nification. Bona  (goods)  as  used  in  the  Civil  law  is  al- 
most as  extensive  as  perianal  property,  and  in  many 
respects  has  nearly  as  large  a  signification  in  the  Com- 
mon law  as  the  word  merchandises  has  in  commercial 
usage.  There  is  nothing  in  the  nature  of  stocks  and 
shares  in  incorporated  companies  which  in  reason  and 
sound  policy  should  exclude  ccmtracts  in  respect  to  them 
from  the  restrictions  designed  by  the  statute  to  prevent 
fraud  in  the  sale  of  commodities.  This  holding  is  quite 
generally  followed  in  America.* 

In  Indiana  later  decisitms  have  narrowed  the  con- 
struction of  the  word  "goods"  to  include  only  corporeal 
property  in  conformity  with  the  English  decisions.  (40 
Ind.  598.) 

The  statute  of  New  York,  and  some  other  States,  ex- 
pressly adds  the  words  "things  in  action"  to  the  phrase 
"goods,  wares  and  merdiandises,"  and  hence  requires 
all  contracts  for  iiie  sale  of  choses  in  action  and  incor- 
poreal property  to  be  in  writing.t 

*Boardniao  t.  CuUer,  128  Mass.  388;  Banta  y.  Chicago,  172 
m.  £04;  Pray  v.  Mitchell,  60  Me.  4S0;  bank  bills,  Gooch  v. 
Holmes,  41  Me.  6S3;  notes  of  third  persons,  Baldwin  v.  Wil- 
liams, 3  Met.  367;  Greenwood  v.  Law,  66  N.  J.  L.  168 — ^HaTe 
been  held  to  be  within  the  statute. 

tTruax  v.  Slater,  86  N.  Y.  680;  Doty  t.  Smith,  6S  Hun  698. 
But  a  contract  to  sell  shares  of  stodt  in  a  company  not  yet  incor- 
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Sec.  1071.  SAME  SUBJECT— FIXTURES, 
GROWING  CROPS,  ETC.— The  next  question  is 
whether  unsevered  crops  growing  upon  the  land  are 
within  the  17th  section  when  contracts  are  made  for 
their  sale.  Here  it  is  necessary  to  recall  the  4th  sec- 
tion of  the  statute  of  frauds,  whidi  provides  that  no 
action  shall  be  brought  upon  any  contract  for  the  sale 
of  lands,  tenements,  hereditaments,  or  any  interest  in 
or  concerning  these  things  unless  the  agreement  is  in 
writing,  henoe  a  sale  of  growing  crops,  fixtures  and 
the  like  come  within  the  statute,  but  under  whidi  sec- 
tion of  the  statute  do  they  come — an  interest  in  real 
estate,  so  that  the  contract  must  always  be  in  writing? 
or  are  they  goods,  etc.,  such  tiiat  a  sale  is  made  valid 
by  part  payment,  or  acceptance  and  receipt? 

1.  As  to  fixtures,  or  things  artificially  annexed  to 
the  freehold,  if  when  these  are  sold  it  is  contemplated 
that  ihey  are  to  be  severed  and  carried  away,  it  is  a 
sale  of  personal  property  and  not  of  real  estate.*  The 
same  rule  applies  to  buildings  temporarily  placed  upon 
Ijie  land  of  another  by  his  previous  consent;  these 
continue  to  be,  as  between  the  parties,  the  personid 
property  of  the  builder,  and  if  sold  by  him,  fall  under 

porated  is  not  within  the  statute.  Green  t.  Brookins,  2S  Mich. 
48;  nor  is  a,  contract  to  dispose  of  an  invention  before  letters 
patent  had  been  obtained,  Somerby  t.  Buntin,  118  Mass.  386; 
Bladcenej  t.  Goode,  SO  Ohk>  St.  360. 

•Strong  v.  Doyle,  110  Mass.  W;  Scales  v.  WQej,  68  Vt.  39; 
Bostwick  v.  Leach,  S  Day  476.  These  oases  hold  that  millstones, 
numijig  gear,  manure,  a  removaUe  building,  are  all  sales  of  per- 
aonal  property. 
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the  17th  section  of  the  statute  and  not  under  the  4tii.§ 
Bat  if  sudi  fixtures  are  so  attached  to  the  land,  a  deed 
of  the  land  owner  to  a  hona-fide  grantee,  ignorant  of 
the  separate  ownership  of  the  buildings,  will  convey 
them,  and  the  builder  will  have  to  look  to  the  grantor 
for  redress.* 

2.  As  to  natural  productions  {fmctus  naturaiet), 
such  as  grass,  fruit,  growing  trras,  and  the  like,  the 
prevailing  rule  is,  that  if  at  the  time  of  the  contract  the 
thing  is  to  be  immediately,  or  within  a  reasonable  time 
severed  from  the  soil  and  carried  away,  and  is  not  to 
be  left  to  mature,  the  sale  is  that  of  personal  property, 
and  not  an  interest  in  land,  regardless  as  to  who  is  to 
sever  it  from  the  soil.t  But  if  the  contract  clearly  oon- 
touplates  that  growing  trees  are  to  remain  in  the  soil, 
either  a  fixed  time,  or  indefinitely  at  the  pleasure  of  the 
vendee,  and  derive  future  benefit  therefrom,  then  ihe 
transaction  involves  an  interest  in  land,  and  comes  with- 
in the  4th  section,  and  the  sale  must  be  in  writing.t 

8.  As  to  artificial  or  annual  crops,   (fruatus  indiu- 

SDame  t.  Dame,  3d  N.  H.  489 ;  Rogers  v.  Cox,  96  Ind.  167 ; 
Long  T.  White,  42  Ohio  St.  59;  Morris  v.  Fraich,  106  Maae. 
9916. 

"Bank  v.  Machine  Works,  IST  Mass.  542 ;  Landon  v.  Piatt, 
84  Conn.  517. 

tHirth  V.  Graham,  50  Ohio  St.  57 ;  Whitmars  v.  Walker,  1 
Met  313;  Banton  v.  Shorej,  77  Me.  48;  Purner  v.  Piercy,  40 
Ud  SIS,  holding  the  rule  to  apply  to  standing  trees,  grass 
ready  to  be  cut,  fruit,  nursery  stock,  and  the  like. 

{Green  v.  Armstrong,  1  Denio  650;  Daniels  v.  Bailey,  43 
Wis.  556;  White  v.  Foster,  lOt  Haas.  975. 
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triolet) ,  the  law  is  well  settled,  t&at  a  sale  thereof  is  a 
sale  of  personal  property,  regardless  of  their  present 
development  or  ihe  length  of  time  they  are  to  remain 
in  the  soil  to  complete  tiieir  growth.  Contracts  for  the 
sale  of  such  crops  fall  within  the  17^1  section  and  not 
the4tii* 

Sec.  1072.  CONSTRUCTION  OF  THE 
WORDS  "PRICE  OR  VALUE  OF  TEN 
POUNDS  OR  UPWARDS."— What  is  the  proper 
construction  of  the  words  "of  the  price  or  valiie  of  ten 
pounds  and  upwards"?  In  the  statutes  in  the  various 
Stwtes  sometimes  the  word  price  is  employed  and  scmie- 
times  the  word  value.  The  word  amount  is  also  used  in 
some  statutes.  The  difficulty  arises  in  determining  as  to 
the  entirety  of  the  contract.  Thus,  if  a  person  huys  sev- 
eral articles  which  in  all  aggregate  more  than  the 
amount  named  in  the  statute  as  coming  within  its  terms, 
but  some  of  the  articles  not  costing  separately  enough 
to  bring  them  wttiiin  the  statute,  the  question  arises,  is 
the  price  to  be  applied  to  each  thing  considered  sepa- 
rate, or  to  the  aggregate  value?  This  question  is  to  be 
determined  by  the  facts  if  tbere  is  no  dispute.  In  a  case 
where  the  defendant  bargained  for  several  articles,  and 
a  separate  price  was  agreed  to  for  each  lot  or  parcel,  no 
one  of  them  amounting  to  ten  pounds ;  some  were  meas- 
ured in  his  presence,  some  he  marked  with  a  pencil,  de> 
airing  the  whole  amount  sent  to  his  house,  and  when 
sent  it  amounted  to  70  pounds,  the  court  held  that  Uiis 

*Bricker  v.  Hughes,  4  Ind.  14« ;  BuU  v.  Griswold,  19  HI  681 ; 
Foley  T.  JofaiuoB,  52  K«db.  4^8. 
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wu  «D  entire  contract  and  wHiiin  the  17tfa  section  as  to 
priocj 

Many  American  authorities  hoM  that  if  a  distinct 
cmtract  is  created  as  to  «ach  lot  or  parcel,  and  each  is 
below  the  statutory  price,  it  is  not  within  the  statute.* 
This  would  seem  to  follow  from  the  doctrine  that 
where  several  articles  are  sold  for  a  separate  price 
as  to  each,  the  fact  that  the  sale  of  some  of  the  articles 
is  illegal,  will  not  affect  the  sale  of  those  articles  which 
are  legal. 

In  England,  and  by  some  authorities  in  America,  in 
auction  sales  a  separate  price  and  contract  is  held  to 
arise  in  the  purchase  of  each  lot,  and  especially  is  this 
true  if  other  sales  to  other  parties  intervened.f 

JBaldey  v.  Parker,  «  B.  &  C.  87.  In  this  case  Abbott,  C.  J., 
■aid:  "Looking  at  the  whole  transaction,  I  am  of  opinion  that 
the  parties  must  be  considered  to  have  made  one  entire  contract 
for  the  irhole  of  the  articles."  Holrojd,  J.,  said:  "This  was  all 
one  transaction  though  composed  of  different  parts.  At  first  it 
appears  to  have  been  a  contract  for  goods  of  less  value  than  ten 
pounds,  but  in  the  course  of  the  dealing  it  grew  to  a  contract 
for  a  much  larger  amount.  At  last,  therefore,  it  was  one  entire 
contract  within  the  meaning  and  mischief  of  the  Statute  of 
Frauds,  it  being  the  intention  of  that  statute  that,  where  the  con- 
tract, either  at  the  commencement  or  the  conclusion,  amounted  to 
or  exceeded  the  value  of  ten  pounds,  it  should  not  bind  unless 
the  requisites  there  mentioned  were  complied  with." 

•Goodwin  V.  Clark,  66  Me.  280;  Walker  v.  Lovell,  88  N.  H. 
188;  but  a  mere  separate  price  for  each,  as  100  bushels  of  com 
at  ^1  a  bushel,  will  not  take  the  sale  out  of  the  statute,  Gibnan  v. 
Hin,  S6  N.  H.  818 ;  Aliard  v.  Greasert,  61  N.  Y.  1 . 

tSmmerson  v.  Heelis,  S  Taunt.  S8 ;  Wells  v.  Day,  124  Mass. 
M;  Sloddart  v.  Smith,  6  Bun.  865. 
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But  in  Jenness  v.  Wendell  (51  N.  H.  68),  it  was 
held  that  the  purchaser  of  furniture  and  stable  stock  at 
auction  and  upon  the  same  terms,  but  in  separate  lots 
and  separate  bids,  and  at  separate  prices,  had  made  an 
entire  contract  at  an  aggregate  price  exceeding  tke  limit 
of  the  statute,  so  tiiat  a  receipt  and  acceptance  of  one 
lot  would  take  the  whole  out  of  the  operation  of  \he 
statute. 

The  fact  that  it  is  uncertain  at  the  time  of  the  ccai- 
tract  what  the  price  will  amount  to,  does  not  matter  and 
if  it  finally  does  exceed  the  amount  the  statute  applies.* 
So  an  oral  sale  of  goods  above  the  statute  limit, 
with  an  agreement  to  do  something  else,  the  whole  f  onn- 
ing  an  entire  contract,  makes  the  whole  invalid,  while 
if  the  latter  stipulation  stood  alone  it  might  be  valid-t 
The  price  in  the  English  statute  is  ten  pounds,  in  the 
States  this  amount  varies,  commencing  with  *'any  value" 
in  Florida  and  Iowa,  it  rises  in  Arkansas,  Maine,  Mis- 
souri and  New  Jersey  to  $80;  in  New  Hampshire  to 
$88;  in  Vermont  to  $40.  and  in  most  States  tp  $50;  in 
Arizona  to  $100;  in  California  and  Idaho,  $200;  in 
Montana  and  Utah,  $800,  while  in  Rhode  Island  no 
such  provision  exists. 

Sec.  1078.  EXCEPTIONS  UNDER  THE 
STATUTE  OF  FRAUDS.— There  are  three  differ- 
ent exceptions  or  methods  pointed  out  by  which  the  con- 
tract may  be  made  good  which  would  be  otherwise  in- 

*Bowman  v.  Conn,  8  lod.  SS ;  Watts  t.  FreiDd,  10  B.  &  C. 
446 ;  Brown  v.  Sanborn,  21  Minn.  408. 
tlrvine  v.  Stone,  6  Cush.  508. 
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validated  under  the  Statute  of  Frauds.  These  are: 
1.  Except  the  buyer  shall  accept  part  of  the  goods  so 
sold  and  actually  receive  the  same.  2.  Except  the  buyer 
shall  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment.  8.  Except  some  note  or  mem- 
orandum in  writing  of  the  bargain  be  made  and  signed 
by  the  parties  to  be  charged  or  their  agents  duly  au- 
thorized. 

Sec.  1074.  SAME  SUBJECT— EXCEPT  THE 
BUYER  SHALL  ACCEPT  PART  AND  AC- 
TUALLY RECEIVE  SAME.— Under  this  head  we 
Dote  two  things  which  must  concur  to  take  the  contract 
out  of  the  statute;  (a)  Acceptance,  and  (b)  an  actual 
receipt  of  the  portion  of  the  goods. 

These  two  things  do  not  mean  the  same  thing,  as 
there  may  be  an  actual  receipt  without  acceptance;  or 
there  may  be  an  acceptance  without  actual  receipt 
Lord  Blackburn  held  that  so  long  as  ^e  buyer  can, 
without  self-contradiction,  declare  that  the  goods  will 
not  be  taken  in  fulfilment  of  the  contract  he  has  not  ac- 
cepted. The  question  so  far  as  the  Statute  of  Frauds  is 
ooDcemed,  is  not  whether  he  ought  to  accept  them,  but 
whether  he  has  accepted  tfeem.  The  question  of  accept- 
ance or  not  is  a  question  as  to  what  was  the  intention 
of  the  buyer,  as  signified  by  his  outward  acts.  It  mat- 
ters not  whether  the  grounds  for  refusal  be  foolish  or 
frivolous.  He  may  take  possession  of  the  goods  but 
that  is  not  an  actual  receipt  within  the  meaning  of  the 
statute,  it  is  evidence,  and  evidence  only  of  acceptance. 
The  receipt  by  the  buyer  may  be  for  the  v^ry  purpose 
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of  ascertaining  whether  or  not  he  will  accept  them.  If 
a  party  orders  goods  of  a  particular  description  of  a 
carrier,  and  tibey  are  delivered  to  him,  it  is  necessary 
for  him  to  receive  Ihe  same  in  order  to  examine  it,  and 
it  may  be  that  he  must  try  the  goods  by  using  them, 
but  still  it  is  in  his  power  to  say  that  he  took  \hem  for 
the  purpose  of  determining  whether  to  accept  or  not 
So  receipt  of  goods  by  a  carrier,  where  such  receipt  is 
sufficient  delivery  to  the  purchaser,  is  not  acceptance  by 
the  purdiaser  so  as  to  bind  ihe  contract  The  carrier  is 
agent  to  receive  but  not  to  accept  for  the  buyer.* 

Sec  1075.  SAME  SUBJECT— WHAT  CON- 
STITUTES AN  ACCEPTANCE  ?^This  question 
turns  so  g^ieraUy  upon  the  facts  in  each  particular  case 
that  it  is  difficult  to  lay  down  any  general  rule.  It  may, 
however,  be  correctly  stated: 

1.  When  the  facts  and  intentions  of  the  parties  are 
ascertained  the  court  will  say  whether  they  constitute 
an  acceptance;  that  is,  when  the  facts  are  undisputed, 
if  disputed,  it  is  a  question  for  the  jury.t 

2.  Something  more  than  mere  words  are  necessary  to 
constitute  acceptance.  There  must  be  some  act  of  the 
parties  amoimting  to  a  transfer  of  possession,  and  an 
actual  receipt  by  the  purchawr  so  that  the  seller  no 
longer  retains  a  lien  for  the  price.! 

*P^  Lord  Blackburn  in,  Blackburn  on  S&le,  22,  29 ;  Caulkiiu 
y.  Hdbnwi,  47  N.  Y.  449. 

tHoward  v.  Borden,  IS  Allen  299;  Pinkham  t.  Mattox,  5S 
N.  H.  004 ;  Garfield  v.  Paris,  96  U.  S.  563 ;  Schwarts  t.  Church, 
Etc.,  60  Minn.  18S. 

tCauIkins  v.  HellmaD,  47  N.  Y.  49;  47  Mlth.  616;  Young  t. 
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8.  The  acceptance  of  the  goods  must  be  in  puriu- 
ance  of  the  contract  of  sale,  and  with  the  intention  of 
fbe  parties  that  the  purchaser  take  possession  as  the 
owner.* 

4.  The  buyer  and  seller  must  both  acquiesce  in  the 
acceptance.    (Ice  Co.  v.  Webster,  63  Me.  841.) 

5.  The  taking  of  a  sample  or  the  delivery  of  a  sam- 
ple of  the  goods  may  be  an  acceptance,  but  only  when 
these  samples  are  treated  by  both  parties  as  part  of  the 
goods  sold,  and  thereby  diminishing  by  so  mudi  the 
quantity  to  be  delirered  afterwards.! 

6.  The  acceptance  of  the  goods,  or  part  of  them,  as 
required  by  the  statute,  may  be  oonstruotive  only,  and 
tiie  question  whether  the  facts  proven  amount  to  con- 
structive ac(%ptance  is  one  for  the  jury.  If  a  man  deals 
with  goods  as  owner,  the  jury  may  infer  therefrom  a 
constructive  acceptance,  since  acts  of  ownership  are 
hostile  to  the  ri^ts  of  the  vendor.  So  if  the  buyer 
marks  them  with  his  mark,  or  examines  them  and  has 
them  set  away,  such  acts  are  facts  to  go  to  the  jury.t 

The  general  rule  may  be  stated  as  follows:  if  the 
vendee  does  any  wrongful  act  to  the  goods,  if  he  is 
not  the  owner,  or  of  ri^t,  if  he  is  the  owner^  the  do- 

BUisdeU,  60  Me.  STS ;  129  Mass.  420 ;  Hinchmftii  v.  Lincoln,  124 
U.  S.  40. 

*Boven  ▼.  Anderson,  49  6s.  14S ;  Manh  v.  Hyde,  3  Gray 
SSI. 

tGilbert  V.  Lichtenberg,  98  Mich.  417 ;  B7  Wis.  766 ;  96  U.  S. 

tGray  v.  Davis,  10  N.  Y.  286 ;  88  lod.  214 ;  12S  Mass.  141 ; 
4S  Wis.  238. 
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ing  of  those  acts  is  evidence  of  acceptance, — not  ^be 
acceptance,  but  evidence  of  acceptance.§ 

7.  Mere  delivery  is  not  sufficient;  there  must  be  ac- 
ceptance and  receipt  by  the  purchaser.* 

8.  An  acceptance  by  one  of  two  or  more  joint  por- 
diasers  will  not  be  for  the  benefit  of  all,  and  therefore 
is  not  sufficient  to  take  the  case  out  of  the  statute.! 

9.  A  dealing  with  the  bill  of  lading  by  the  buyer 
is  as  effectual  in  constituting  acceptance  as  a  dealing 
with  the  goods  themsdves.  All  the  facts  are  evidence 
for  the  jury  to  determine  idiether  there  was  a  con- 
structive acceptuice.  (Meehan  v.  Sharp,  101  Mass. 
M4.) 

10.  The  purpose  of  requiring  mutual  receipt  and  ac- 
ceptance of  Mte  goods,  or  part  of  them,  is  to  prove  that 
tha*e  was  a  contract  of  sale.  If  the  vendor  can  prove 
acceptance  of  the  goods  or  part  of  them,  he  proves  the 
sale  or  contract  of  sale.    But  though  the  contract  may 

§Clarkaoit  v.  NoUe,  ft  Up.  Can.  Q.  B.  Ml ;  Jonn  t.  Bank,  99 
Md.  tS7  X  thus  a  rcflttle  by  the  buyer  is  plenaiy  proof  of  aocept- 
ance,  Hill  v.  MeDtmald,  17  Wis.  97 ;  MarAall  ▼.  Ferguson,  96 
Cal.  6S;  Median  v.  Sharp,  151  Mass.  564.  So  a  lease  of  an 
artide  to  a  third  person  is  evidence  of  acceptanca,  85  Hun  S87. 

•Schmidt  V.  Thomas,  75  Wis.  8189 ;  Fumture  Co.  v.  Furniture 
Co.,  10  Utah  91.  Of  course  the  buyer's  authorized  agent  may 
aooept  Jones  v.  Bank,  29  Md.  287;  Barkley  t.  Railway,  71 
N.  Y.  305 ;  but  a  common  carrier  is  not  ordinarily  an  agent  to 
aocqpt  for  the  buyer,  thou^  ^MciaDy  designated  to  carry. 
Agneir  r.  Domaa,  64  Vt  147 ;  Mazrell  t.  Brown,  89  Me.  98 ; 
KiMUoph  T.  De  Ruyter,  89  Mich.  1 ;  otnbra,  Spencer  v.  Hale, 
80  Vt.  814. 

tSO  Mi^  410;  10  MidL  Slfl;  cont^^  Se  N.  J.  L.  525. 
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be  thus  proved,  Uie  terras  of  the  otsitxact  may  be  still 
in  dispute.} 

11.  The  acceptance  need  not  be  nmultaneous  with 
the  receipt;  it  may  precede  or  follow  it*  The  burden 
of  proving  acceptance  is  on  the  party  alleging  it,  and 
ordinarily  this  is  the  vendor.! 

Sec.  1076.  SAME  SUBJECT— WHAT  CON- 
STITUTES AN  ACTUAL  RECEIPT.— At  the 
time  of  making  the  contract  of  sale  between  the  vendor 
and  vendee,  the  goods  may  be  in  the  actual  possession — 
1.  of  the  buyer  as  bailee  or  agent  of  the  vendor;  2.  of 
s  third  person,  who  may  or  may  not  be  the  agmt  of  the 
vmdor,  and  8.  in  the  possession  of  the  vendor  himself. 
This  latter  case  being  the  most  usual  one. 

1.  In  the  first  case  the  purchaser  has  the  possession 
of  the  goods,  and  this  being  so  it  can  be  seen  that  there 
is  some  difficulty  in  determining  when  he  is  in  actual  re- 
ceipt of  them  as  the  buyer  under  the  provisions  of  the 
statute.  But  it  seems  to  be  well  settled  that  the  buyer 
thou^  in  possession  may  become  pmxhaser  by  parol  or 
oral  agreonent,  and  this  takes  place  so  far  as  actu^  re- 
ceipt is  concerned,  iK^en  acts  done  by  the  buyer  are  in- 
consistoit  with  the  supposition  that  his  former  posses- 
sion as  agent  has  remained  unchanged.  If  the  buyer 
has  possession  before  the  sale  and  buys  the  property 

{68  Me.  508;  87  Mich.  5S6;  Foy  t.  Wheeler,  44  Vt.  292. 
*Hewes  v.  Jord«n,  89  Md.  484;  Cross  v.  ODonnell,  44  N.  Y. 
661 ;  Aostia  v.  Boyd,  £8  Mo.  App.  81T. 
tShepberd  v.  Pnmej,  82  N.  H.  49;  Howsrd  v.  Bonhn,  18 

Allen  ieX9. 
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when  does  tiie  actual  receipt  take  place?  There  are  ser- 
era!  ways  in  which  this  may  appear;  he  may  attempt 
to  sell  Uie  goods,  or  part  of  them,  as  his  own,  or  he  may 
do  various  other  acts  which  ^ow  intention  on  his  part 
to  receive  the  goods  as  his  own.  Such  questions  gen- 
erally arise  when  something  has  happened  to  the  goods 
about  the  time  of  the  transfer,  and  each  party  is  trying 
to  shift  the  ownership  upon  the  other. 

2.  When  the  goods  are  in  the  possession  of  a  third 
person  as  agent  or  bailee,  there  is  an  actual  receipt, 
when  the  vendor,  purchaser  and  tiiird  person  agree  that 
t^  third  person  holds  the  goods  not  for  the  vendor, 
but  holds  them  for  the  vendee,  this  constitutes  actual 
receipt  of  the  goods  by  the  buyer  within  the  meaning 
of  the  statute.*  An  order  from  the  vendor  to  the  bailee 
directing  him  to  deliver  the  goods  to,  or  hold  them  sub- 
ject to  the  control  of  the  buyer,  is  not  sufficient,  because 
it  lacks  the  assent  of  the  vendee.  There  must  be  evi- 
dence that  the  bailee  has  consented  to  hold  them  for  the 
vendee  and  no  longer  for  the  vendor.t 

The  last  stated  rule  not  being  uniform  in  the  various 
jurisdictions,  it  may  be  stated  thus:  (a)  To  ctmstitute 
an  acceptance  and  receipt  tmder  the  Statute  of  Frauds 
there  must  be  an  assent  on  the  part  of  the  person  in 
idiose  custody  the  goods  are,  to  hold  them  for  the  ven- 

•Carter  t.  Willard,  19  Pick.  1 ;  Barney  v.  Brown,  8  Vt.  874; 
Caulfield  t.  Van  Brunt,  ITS  Pa.  St  428 ;  King  t.  Jannan,  33 
Ark.  190. 

fSafford  v.  McDonough,  120  MasB.  290;  Manh  v.  Rouse,  44 

N.  Y.  64S;64Me.  105. 
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dee.    All  of  the  autiiorities  agree  that  this  wHl  be  suf- 
ficients 

(b)  Some  cases  seem  to  hold  that  a  notice  of  the 
transfer  of  the  property  given  to  tlie  bailee  is  sufficient, 
without  the  bailee's  acceptance.*  And  (c)  some  cases 
hold  that  a  bill  of  lading  being  a  symbol  of  ownership 
of  the  goods  covered  by  it,  its  transmission  is  such  a 
transfer  of  the  possession  of  the  property  wbidi  it  covers 
as  to  meet  the  requirements  of  the  Statute  of  Frauds.f 
S.  Where  the  actual  manual  delivery  is  inconvenient, 
impracticable  or  impossible  because  of  ibe  wei^t  or 
size  of  the  property,  the  law  will  not  require  actud 
delivery,  but  only  require  that  the  goods  be  placed  in 
tbe  power  of  the  purchaser,  or  that  his  auibority  as 
owner  be  acknowledged  by  some  formal  act  or  declara- 
tion on  the  part  of  the  seller.  Thus  where  piles  of  pig 
ircm  at  a  furnace  were  delivered  by  being  pointed  out 
to  the  agent  of  the  vendee,  it  was  held  to  be  all  the  de- 
livery that  could  be  made  so  far  as  the  circumstanoes 
or  tiie  actual  receipt  was  concerned;  and  likewise  stacks 
of  hay,  trees  cut  and  lying  on  the  groimd  of  vendor, 
logs  lying  loose  in  stream  or  in  a  boom,  may  all  be  trans- 
ferred to  satisfy  tiie  statute  as  to  receipt  without  an 
aetual  manual  delivery.^ 

Sdfi  Mass.  68;  16  M.  &  W.  119. 

*B«erdm»n  ▼.  Spooner,  IS  AIleD  S56;  Baesett  t.  Camp,  M 
VLSM. 

f6M.I^T.194;46Wis.  101. 

t«8  Md.  896;  16  Vt.  Ml;  10  Win.  ««;  66  U.  S.  476;  1 
ICnn.  66;  ctintn,  Sfaindltr  ▼.  Houston,  1  ComsL  f  K.  Y.)  S61. 
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But  in  all  these  cases  there  must  be  acts  of  such  a 
character  as  to  place  the  property  in  the  power  and  ex- 
dusive  dominion  of  the  buyer  as  absolute  owner,  dis- 
diarged  of  all  liens  for  the  price.* 

There  may  be  a  receipt  of  part  of  the  goods  to  make 
the  contract  valid,  and  yet  leave  the  question  open  as  to 
vdiether  there  has  been  an  actual  receipt  of  the  bulk. 
The  question  here  discussed  concerns  the  validity  of  the 
contract  and  not  of  its  performance. 

It  is  well  settled  that  the  delivery  of  the  goods  or- 
dered to  a  common  carrier,  ndiether  designated  by  the 
purchaser  or  not,  for  conveyance  to  the  buyer,  consti- 
tutes an  actual  receipt  by  ihe  purchaser,  but  not  an 
acceptance,  within  the  meaning  of  the  statute.!  De- 
Kvery  of  imordered  goods  to  a  carrier  will  not  consti- 
tute eitiier  delivery  or  acceptance  by  the  person  to  whom 
addressed.} 

There  may  be  an  actual  receipt  by  the  vendee  though 
the  goods  remain  wiUi  the  vendor,  as  vihere  the  vendor 
agrees  to  hold  the  goods  as  agent  or  bailee  for  the 
vendee.  It  should  appear  that  the  parties  clearly  agreed 
to  the  dianged  diaracter  of  the  vendor's  possession.  § 

•Marsh  v.  Room,  44  N.  Y.  648;  SO  UL  6S9;  Spear  t.  Bach, 
SCWis.lM. 

tCrosB  V.  ODonaeD,  44  N.  Y.  661 ;  Fontaine  v.  Biuh,  40 
Minn.  141;  S8Ud.  044. 

{Grey  v.  Cuey,  9  Daly  868. 

§Weld  V.  Cbnie,  9S  Mws.  IM;  1  Taunt  468;  Means  v.  Wil- 
i,S7Me.  SS6;S8Wii.  61. 
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Sec  1077.  SECOND  EXCEPTION  —  EAR- 
NEST TO  BIND  THE  BARGAIN,  OR  PART 
PAYMENT. — The  second  exception  to  save  an  oral 
SLgKcmeaX  from  the  operation  of  the  Statute  of  Frauds 
is  "or  give  something  in  earnest  to  bind  the  bargain,  or 
in  part  payment."  This  alone  has  to  do  with  tiie  valid- 
ity of  the  contract.  The  giving  of  eameat  has  become 
obsolete,  it  being  now  regarded  as  ihe  same  thing  as 
part  payment.  Earnest  may  be  some  gift  or  token  or 
may  be  money.  Among  the  Romans  a  ring  was  usually 
given  by  the  buyer  to  the  seller.  Earnest  meant  money 
or  money's  worth,  and  must  have  value,  though  the 
amount  was  quite  immaterial.  In  Massachusetts  ear- 
nest as  used  in  the  Statute  of  Frauds  is  regarded  as  part 
payment  of  the  price.*  So  where  the  buyer  drew  a 
shilling  across  the  vendor's  hand  and  which  the  witness 
called  "striking  off  the  bargain  according  to  the  custom 
of  the  country"  and  then  returned  the  coin  to  his  own 
pocket,  the  court  held  that  nothing  had  been  given  in 
earnest  to  bind  the  bargain.! 

So  far  as  the  payment  of  money  is  concerned,  the 
part  payment  required  by  the  Statute  to  bind  a  parole 
contract  need  not  be  made  in  money.  Anything  of 
value,  whi(^  by  mutual  ronsoit,  is  given  the  buyer  and 
accepted  by  the  seller  instead  of  the  price,  will  be  equiv- 
alent to  part  payment.! 

*Benj.  Sales,  Sec.  189;  Donahue  t.  Fai^man,  161  Mass.  418. 
tBlenkinsop  v.  CUyion,  7  Taunt.  597 ;  Goodall  y.  Skelton,  IS 
H.  BI.  316. 
tDow  T.  Worthen,  37  Vt  108,  where  «  chattel  was  given; 
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There  must  be  payment,  a  promise  to  pay  is  not  suf- 
ficient.* But  payment  may  be  made  by  the  discharge 
of  a  valid  existing  indebtedness.  Where  the  agreement 
was  that  Uie  debt  of  Uie  seller  to  the  purchaser  should 
be  applied  as  payment  on  the  price  of  the  goods  pur- 
chased, but  the  application  was  not  made,  it  was  not 
sufficient  payment  to  satisfy  the  statute-f 

There  must  be  a  discharge  of  the  precedent  debt  in 
order  to  satisfy  the  statute.  (55  111.  522,  88  N.  J.  L. 
586.) 

It  is  not  necessary  that  the  part  payment  in  money 
be  made  at  the  same  time  the  contract  is  made,  except 
in  a  few  States.  But  the  payment  must  be  made  before 
action  brought.! 

Sec.  1078.  THIRD  EXCEPTION— NOTE  OR 
MEMORANDUM  IN  WRITING.— The  third  ex- 
ception saving  oral  agreements  is  "or  that  some  note 
or  memorandimi  in  writing  of  the  said  bargain  be  made 

Combs  V.  Batenum,  10  Barb.  5TS,  a  third  person's  note.  With 
reference  to  a  third  person's  note  it  is  held  that  delivery  of  such 
note  is  absolute  payment,  while  the  delivery  of  a  party's  own  note 
does  not  operate  in  this  way. 

•Howe  V.  Hayward,  108  Mass.  64 ;  Noakea  t.  Morey,  80  Bid. 
108 ;  Krohn  v.  Bantz,  68  Ind.  277. 

tEly  V.  Onnsby,  IS  Barb.  670;  Teed  v.  Teed,  44  Barb.  96; 
68  Ind.  377. 

tGauIt  V.  Brown,  48  N.  H.  189 ;  Davis  v.  Moore,  13  Me.  4S4. 
In  New  York,  and  perhaps  some  other  States,  the  statute  re- 
quires the  payment  to  be  made  at  the  time,  or  the  original  con- 
tract to  be  renewed  at  the  time  of  payment.  Hunter  v.  Wetsell, 
Sn  N.  Y.  876;  JackMUT.  Tapper,  80  Hun  220. 


Digit  zed  by  Google 


EFFECT   OF    STATUTE    OF  PRAlTOS.  71 

and  signed  by  the  parties  to  be  charged  by  sudi  con- 
tract, or  tiieir  agents  thereunto  lawfully  authorized." 
The  object  of  the  Statute  as  to  this  point,  is  to  require 
the  signature  to  a  written  note  or  memorandum  of  the 
bargain, — ^not  to  the  bargain  itself,  but  a  note  or  mem- 
orandum of  it.  Now  it  is  a  rule  of  evidence  that 
whenerer  a  contract  is  put  in  writing,  the  writing  must 
be  produced  as  the  best  evidence  of  the  contract.  The 
writing  contains  within  itself  the  bargain  and  it  makes 
no  difference  whether  the  price  was  for  more  or  less 
than  ten  pounds  or  $50,  the  rule  of  evidence  requires 
the  writing  as  the  best  and  only  evidence,  if  it  be  in  ex- 
istence. This  existence  of  a  note  or  memorandum,  as 
required  by  the  Statute  of  Frauds,  presupposes  an  an- 
tecedent contract  by  parol  of  which  the  writing  is  a 
memorandum.*  The  Statute  of  Frauds  does  not  inter- 
fere vrith  the  rules  of  evidence,  nor  does  it  diange  the 
law,  but  simply  provides  that  sales  of  goods  above  fhe 
value  of  ten  pounds  may  be  valid  if  the  memoranduir 
is  made  and  signed  as  requircd.t 

Sec.  1079.  SAME  SUBJECT— WHAT  MAY 
BE  SHOWN  BY  PAROL  EVIDENCE.— It  easUy 
follows  from  the  theory  that  the  note  or  memorandum 
presupposes  an  antecedent  oral  contract: — 

1.  That  it  may  be  shown  by  parol  evidence  that  a 
writing  that  purports  to  be  a  note  or  memorandum  of 
the  bargain,  is  not  a  note  or  memorandum  of  any  ante- 

•BcDJ.  Sales,  Sec.  jeOl-4 ;  97  Mmb.  41 ;  73  Me.  186. 
fSierewri^t  y.  Archibald,  17  Q.  B.  104;  Ford  v.  Yates,  2  M. 
ft  G.  549 ;  Lockett  t.  Nicklln,  2  Ex.  9S. 
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cedent  parol  contract  at  all.  But  there  is  some  ques- 
tion as  to  how  far  parol  evidence  is  admissible  in  such 
cases.} 

2.  Parol  evidence  is  admissible  for  the  purpose  of 
lowing  that  the  written  paper  is  not  a  note  or  mem- 
orandum of  an  antecedent  parol  agreement,  but  only 
a  part  of  it.    (Benj.  Sales,  Sec.  209.) 

S.  So  far  as  the  party  who  sets  up  the  writing  as 
valid  for  the  purpose  of  binding  the  other  party,  is  con- 
cerned, he  cannot  supplement  the  writing  by  oral  evi- 
dence of  terms  or  stipulations  not  contained  in  it,  since 
tiiis  is  an  admission  that  the  writing  is  only  a  part  of  the 
bargain.* 

4.  Whatever  is  necessarily  implied  from  the  contract^ 
although  not  expressed,  the  law  will  supply. 

5.  The  note  or  memorandum  may  be  contained  in 
two  different  writings,  and  it  is  competent  to  show  by 
parol  evidence  that  the  two  writings  constitute  one 
contract,  or  that  they  refer  to  the  same  matter.! 

6.  When  an  agreement  to  do  something  is  not  ex' 
pressed  on  the  face  of  the  agreement  signed,  but  ia 
included  in  some  other  writing,  oral  evidence  may  be 
introduced  to  show  what  that  writing  is,  so  that  the 

tPjm  T.  Campbell,  6  E.  &  B.  870;  Jerris  v.  Berridge,  8  Ch. 
App.  360;  78  Pa.  St  469;  51  Wis.  808;  98  Maas.  104;  40 
Mich.  84. 

•BojdeU  V.  DrummoDd,  11  East  14«;  18  M.  &  W.  743;  66 
Ind.  474 ;  43  la.  146 ;  70  Me.  SOS ;  9S  U.  S.  41S ;  30  Vt.  616. 

fRidgewa;  t.  Wharton,  6  H.  L.  C.  238;  S  Col.  639;  9  la. 
344;  19  XTp.  Can.  C.  P.  416;  «intra,  Hinde  v.  Whitdiouse,  7 
EastS68. 
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two  taken  together  may  constitute  a  contract  within  the 
Statute  of  Frauds.  It  is  also  said  that  when  the  bar- 
gain is  to  be  made  out  of  separate  written  papers,  oral 
evidence  is  not  allowed  to  connect  them,  but  they  must 
be  either  physically  attached  together  to  show  that  they 
constitute  but  one  instrument,  or  must  be  connected  by 
reference  in  the  contents  of  one  to  the  contents  in  an- 
other.* 

7.  Oral  evidence  is  admissible  for  the  purpose  of  iden- 
tifying the  subject  matter  to  which  the  writing  refers. 
As  to  explain  what  was  meant  by  the  expression  "Your 
wool."  (McDonald  v.  Longbottom,  28  L.  J.  Q.  B. 
293.) 

To  aid  in  determining  whether  this  note  or  memor- 
andum is  satisfactory,  the  facts  and  circumstances  tiiat 
were  before  the  parties  at  the  time  of  negotiating  may 
be  shown.  Thus  it  may  be  shown  that  samples  were 
before  the  parties,  and  if  the  writing  identified  the  arti- 
cles oral  evidence  is  not  necessary  and  would  not  be  ad- 
mitted. But  the  authorities  are  not  in  harmony  on  Una 
point 

If  the  contract  is  within  the  Statute  of  Frauds,  it  is 
asserted  that  it  cannot  be  varied  by  any  subsequent 
agreement  of  the  parties,  unless  such  new  agreement 
is  also  in  writing.  While  the  general  rule  with  refer- 
ence to  contracts  generally,  is  that  they  may  be  waived, 
modified  or  annulled  by  subsequent  agreemraits,  al- 

•Peirce  t.  Corf,  L.  R.  9  Q.  B.  SIO;  Riahton  v.  Whatmore,  8 
Ol  D.  467;  C4  Pa.  St.  35;  14  N.  Y.  S84;  SX  lU.  406;  60  Ind. 
146. 


Digit  zed  by  Google 


■74  PERSONAL    PROPERTY. 

though  the  agreement  is  hj  parol.    But  contracts  wHfain 
the  Statute  of  Frauds  cannot  be  thus  changed.t 

Sec  1080.  WHAT  IS  A  NOTE  OR  MEMOR- 
ANDUM IN  WRITING,— As  to  the  time  when  the 
memorandum  or  note  is  to  be  made,  it  may  be  premised 
that  it  must  be  made  and  signed  before  the  action  is 
brought.  That  is,  there  must  be  a  good  contract  then  in 
existence,  it  could  not  be  aided  afterwards.  It  is  then 
a  matter  of  evidence  not  of  contract.  But  it  appears 
that  ttie  whole  of  the  terms  of  the  contract  need  not  be 
agreed  to  at  one  time ;  nor  be  written  down  at  one  time, 
nor  on  one  piece  of  paper.  Where  the  memorandum 
of  the  bargain  is  contained  in  several  pieces  of  paper, 
these  form  tbe  memorandum  required,  provided  tiie  con- 
tents of  the  peper  signed  makes  such  reference  to  the 
other  papers,  as  to  make  the  whole  constitute  the  bar- 
gain. It  is  an  open  question  as  to  how  far  you  may  in- 
troduce oral  evidence  to  show  that  they  institute  one 
bargain.  The  authorities  now  say  that  it  is  not  neces- 
sary tliat  the  signed  papers  shall  refer  to  the  unsigned 
papers,  if  it  appears  from  the  instrument  that  some 
docimient  is  referred  to,  the  document  may  be  identi- 
fied by  parol  evidence.  So  if  the  papers  seem  to  iden- 
tify themsdves  you  may  show  that  they  were  one  whole. 
When  such  a  note  or  memorandum  is  on  separate  pieces 
of  paper,  these  papers  must  be  (insistent  and  not  om- 
tmdictory.* 

tMoore  v.  Campbell,  10  Ex.  SSS;  Marshall  v.  Ljnan,  6  M.  & 
W.  116;  76  U.  S.  364;  ftS  Me.  450;  lt4  Mara.  19;  28  O.  St 
100 ;  4S  Wi>.  86 ;  28  Pa.  St.  4S6 ;  44  Md.  S96 ;  48  N.  Y.  84. 

*Bird  T.  Honroe,  66  Me.  647 ;  Atkos  Co.  t.  Major  of  Albany, 
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It  is  held  that  tiie  note  or  memorandum  need  not  be 
addressed  to  or  passed  between  the  parties,  but  maj  be 
addressed  to  a  third  person.  Thus  If  A  and  B  make  a 
bargain,  and  B  writes  to  a  friend  stating  ihe  terms  of 
the  contract  it  is  a  sufficient  memorandum.* 

Sec.  1081.  SAME  SUBJECT— WHAT  IS  A 
SUFFICIENT  MEMORANDUM.— The  paper 
having  been  put  in  evidence  before  the  jury  to  consti- 
tute a  memorandiun,  the  question  is  whether  the  con- 
tents of  the  writing  or  writings  so  proven  constitute  a 
sufficient  note  of  the  bargain.  The  memorandum  must 
show  who  the  parties  are,  the  person  to  be  charged, 
and  the  person  in  whose  favor  the  charge  is  asserted. 
The  statute  expressly  requires  that  the  name  of  the  par- 
ty to  be  charged  must  be  signed.  It  is  held  tiiat  the 
party  who  signs,  the  other  not  signing,  cannot  bring  an 
action,  but  that  the  one  not  signing  can  su&t 

The  general  rule  is  that  the  memorandum  required 
by  the  statute  must  contain  all  the  essential  terms  of  the 
contract  expressed  with  such  a  degree  of  certainty  aa 
to  render  it  unnecessary  to  resort  to  oral  evidence  to  de- 
termine the  intention  of  the  parties  thereto.^ 

65  N.  Y.  495;  Lerned  v.  Wannemacher,  9  AUen  412;  2S  Ho. 
App.  801 ;  1S6  U.  S.  88 ;  22  Ohio  St.  62 ;  38  Neb.  612 ;  14  N.  Y. 
584;  68  Me.  20. 

•Moore  v.  Momitca«tle,  61  Mo.  424;  Peabody  v.  Speyers,  66 
N.  y.  880. 

tGrafton  v.  Cummings,  99  U.  S.  100;  Anderson  v.  Harold,  10 
Ohio  899;  bnt  abbreviatioiu,  if  intelligible  and  complete,  are 
held  sufficient.  Foot  v.  Webb,  69  Barb.  88;  14  How.  446;  82  Dl. 
811;  78  Me.  186. 

tStone  V.  Browning,  68  N.  Y.  598;  Nicbob  v.  Johnson,  10 
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It  is  held  that  a  memorandum  need  not  go  into  de* 
tails  of  all  the  particulars  of  the  contract,  but  that  it  is 
sufficient  if  it  contains  Hie  substance.  Where  tredit 
is  given  the  terms  must  be  stated  if  agreed  on,  and  if 
the  time  of  performance  is  settled  it  should  be  stated  in 
the  memorandum.* 

A  mere  notification  by  telegram  of  the  acceptance  of 
a  previous  provisitmal  contract  of  purchase,  will  not  be 
a  sufficient  memorandum  to  take  the  case  out  of  the 
statute.  (85  Mich.  484;  82  Mich.  274.)  That  is,  al- 
though the  telegram  accepting  the  contract  which  had 
been  entered  into  by  parol  would  be  sufficient  to  make 
a  contract  generally  except  for  the  Statute  of  Frauds, 
it  is  not  sufficient  to  make  a  contract  valid  and  take  it 
out  of  the  Statute.     (20  Mich.  858.) 

If  there  is  no  actual  agreement  as  to  price,  the  note 
or  memorandum  is  sufficient  if  silent  upon  that  point.! 
It  is  not  for  the  reason  that  the  law  implies  into  the  bar- 
gain the  promise  to  pay  a  reasonable  price.    But  where 

Conn.  198;  78  HI.  607;  44  Ind.  1.  This  perhaps  does  not  re- 
quire that  the  consideration  be  expressed  in  all  the  States,  unless 
the  statutes  expressly  require  it.  Rigby  v.  Nm^ood,  34  Ala. 
129;  Stimson's  Am.  Statute  Law,  Sec.  414%. 

•48  Me.  158;  54  Mass.  S88;  9,0  Pa.  St.  880;  27  Vt.  167;  61 
Mich.  505.  In  the  last  case  the  memorandum  of  sale  was,  **A 
bought  of  H  for  C  three  hundred  cases  of  B.  M.  corn  at  $1.26 
cash,  less  one-half  per  cent."  This  was  held  sufficient  if  the  al- 
leged agent  was  authorized  to  act  for  the  party.  The  contract 
was  signed  by  one  party  and  the  action  was  brought  against 
him. 

tide  V.  Stanton,  16  Vt.  686;  Phelps  v.  Stillinge,  60  N.  H. 
505. 
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Que  price  is  fixed  by  mutual  consent  it  should  form  part 
of  the  memorandum,  and  the  jury  would  be  instructed 
that  it  was  necessary,  otherwise  if  no  price  had  been 
fixed.lf 

As  to  the  signing,  the  statute  requires  the  writing 
be  signed  by  the  party  to  be  charged.  The  signature 
would  seem  to  be  the  signature  of  the  party  against 
whom  the  contract  is  to  be  enforced;  that  is,  it  is  good 
or  not  at  the  election  of  the  party  who  has  not  signed.* 
But  it  is  sometimes  held  that  there  can  be  no  bargain 
unless  it  is  binding  upon  both  parties.! 

The  question  arises,  what  is  a  signature?  It  means 
the  name  of  the  party  in  his  own  handwriting?  But 
the  signature  need  not  be  the  actual  name,  if  the  party 
makes  a  mark  or  signs  his  initials  it  is  suiBcient4  So 
signing  a  fictitious  name  or  character  will  be  sufficient^ 

In  general  the  location  of  tiie  signature  is  not  hn- 
portant,  thus  the  signed  name  might  appear  at  the  top, 
bottom  or  in  the  middle  of  the  instrument  and  yet  be 

IfHanson  v.  Marsh,  40  Minn.  3 ;  James  t.  Muir,  33  Mich.  224 ; 
contra,  ArmBb;|r  Co.  t.  Eckerly,  42  Mo.  App.  306. 

•Jiutice  V.  Lang,  42  N.  Y.  493 ;  Williams  v.  Robinson,  78 
Me.  186;  Lober  v.  Connit,  86  Wis.  176;  Cunningham  v.  Wil- 
liams, 43  Mo.  App.  631 ;  68  Ind.  276. 

fWilkinson  t.  Heavenrich,  68  Mich.  674. 

tSanborn  t.  Flagler,  9  Allen  474 ;  Bicklej  v.  Keenan,  60  Ala. 
«98. 

SAugur  V.  Couture,  68  Me.  4S7;  Brown  v.  Butchers  Bank,  6 
Hill  443.  The  signature  may  be  in  pencil  or  by  stamp.  Merritt 
V.  Clason,  IS  Johns.  102;  Bradley  t.  Kelley,  26  Mian.  160. 
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valid  ;ll  except  that  in  some  juiisdictioiu  where  the  stat- 
ute uses  the  word  "subscribed"  instead  of  signed,  and 
this  word  is  given  sudi  emphasis  of  construction  that  it 
requires  the  signature  to  be  at  the  end  of  the  note.* 

As  to  signing  by  agent,  the  statute  provides  Uiat  the 
note  may  be  signed  by  the  agent  duly  authorized.  Un- 
der this  it  has  been  held  that  the  agent  must  be  a  third 
person,  not  the  other  contracting  party.t  And  that  the 
broker's  signed  entry  in  his  book  constitutes  the  con- 
tract between  the  parties,  and  is  binding  on  both.} 

There  are  some  decisions  in  regard  to  broker's  bou^t 
and  sold  notes  which  we  will  consider  briefly.  By  a 
bouj^t  note  is  meant,  a  written  note  or  memorandum 
of  a  sale,  delivered  by  the  broker  who  effects  the  sale  to 
the  vendee.  While  the  sold  note  is  the  one  given  by 
the  broker  to  the  seller  stating  that  the  goods  therein 
described  have  been  sold  by  him.  These  bought  and 
sold  notes  do  not  constitute  a  contract,  but  when  they 
state  all  the  terms  of  the  contract  they  are  complete 

HHawkins  ▼.  Chace.  19  Pidc.  C03 ;  Drury  v.  Young,  58  Md. 
ff46;  166  Mass.  S81. 

'Davis  T.  Shields,  26  Wend.  841 ;  James  t.  Pateen,  6  K.  Y. 
9;  contra,  117  Cal.i47. 

tSfaannan  t.  Brandt,  L.  R.  6  Q.  B.  730;  Wilsw  v.  Lewiston 
MiUCo.l60N.Y.314. 

JButler  T.  Thompson,  92  U.  S.  412 ;  Xewbeny  v.  Wall,  84 
N.  Y.  676.  Auctioneers  have  also  implied  authority  to  act  for 
the  parties  in  making  the  entry  and  signing,  at  the  time  of  the 
sale.  (Horton  v.  McCarty,  53  Me.  894;  McBrayer  v.  Cohen,  92 
Ky.  479 ;  Batchelder  v.  Libbey,  66  N.  H.  175 ;  and  so  has  his 
clerk  in  his  presence  and  that  of  the  parties.  Harvey  v.  Stevens, 
48  Vt  668 ;  Price  v.  Dunn,  66  Barb.  647. 
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and  sufficient  evidence  to  satisfy  the  Statute  of  Frauds, 
even  tbou^  there  be  no  entry  in  the  broker's  book,  or 
if  the  entry  in  the  book  be  unsigned.  Either  the  bought 
or  sold  note  alone  will  satisfy  tbe  statute  provided  no  va- 
riance is  shown  between  it  and  the  other  note,  or  between 
it  and  the  signed  entry  in  the  book.  If  one  note  is  offered 
in  evidence  the  defendant  has  the  right  to  offer  the  other, 
or  the  signed  entry  in  the  book  to  defeat  the  paper  as 
a  memorandum  of  the  contract.  A  variance  may  ex- 
ist between  the  bou^t  and  sold  notes  irrespective  of 
the  signed  entry  in  the  book  of  the  broker.  There  is 
a  variance  if  the  bought  and  sold  notes  agree  but  the 
signed  entry  differs;  in  such  case  the  entry  will  gen- 
erally control,  but  if  the  bought  and  sold  notes  corre- 
spond, and  they  collectively  differ  from  the  entry  in  the 
book,  it  is  a  question  of  fact  for  the  jury  whether  the 
bought  and  sold  notes  constitute  evidence  of  a  new  con- 
tract modifying  that  which  was  entered  in  the  book,  or 
whether  it  is  the  same  contract. 

Where  there  is  no  signed  entry  in  the  broker's  book, 
or  other  writing  controlling  the  terms  of  the  contract, 
and  there  is  a  variance  between  the  bought  and  sold 
notes,  there  is  no  vidid  memorandum  of  the  contract. 
Where  a  sale  is  made  by  a  broker  on  credit,  and  the 
name  of  the  creditor  has  not  been  previously  commimi- 
cated  to  the  vendor,  evidence  of  usage  is  admissible  to 
^ow  that  the  vendor  is  not  finally  boimd  to  the  bar- 
gain imtil  he  has  a  reasonable  time  after  receiving  the 
sold  note  to  inquire  into  the  responsibility  of  tbe  buyer, 
uid  to  withdraw  the  sale  in  case  he  does  not  approve 
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of  it.  If  tiie  wording  of  the  two  notes  differ,  evidence 
of  mercantile  usage  is  admissible  to  show  l^e  meaning 
to  be  tiie  same.* 

•Butters  v.  Glass,  SI  Up.  Can.  Q.  B.  379 ;  Canterberry  v.  Mil- 
ler, 76  HI.  855;  Bacon  t.  Eccles,  43  Wis.  241 ;  Remick  v.  Sand- 
ford.  118  Mass.  107. 
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CHAPTER  V. 

EFFECT  OF  THE  CONTEACT  IN  FA88INO  PBOTEBTT. 

Sec.  1082.  MEANING  OF  THIS  CHAPTER, 
WITH  DIVISION  OF  SUBJECT.— Assuming  a 
\-alid  contract  of  sale  to  bare  been  formed,  the  question 
arises.  What  is  tiie  effect  of  the  contract  in  passing  title 
to  the  property?  That  is,  when  is  the  bargain  to  be 
considered  an  actual  sale,  and  when  a  mere  executory 
agreement,  or  promise  to  sell? 

The  distinction  between  the  two  contracts  has  already 
been  pointed  out,  and  consists  in  this,  that,  in  the  bar- 
gain and  sale,  or  actual  sale,  the  thing  sold  becomes  the 
property  of  the  buyer  the  moment  the  contract  is  con- 
cluded, and  this  is  so  Aether  the  goods  be  deHrered  to 
the  buyer  or  remain  in  the  custody  of  the  vendor;  while 
in  the  executory  agreement,  the  thing  sold  remains  the 
property  of  the  vendor  until  the  contract  is  executed, 
tiiat  is,  carried  out  as  agreed.*  Tim  subject  becomes 
important  where  the  goods  are  lost  or  destroyed  just 
after  the  contract,  and  the  question  is,  ^o  bears  the 
loss?  In  the  first  case  the  buyer  loses,  and  in  the  seccmd 
the  loss  falls  upon  the  vendor  as  he  is  still  the  owner  of 
the  goods,  the  buyer  having  no  right  to  their  possession 
at  common  law,  but  simply  an  action  for  damages  if 
the  agreement  to  sell  is  not  performed. 

*Benj  Sales,  Sec.  308 ;  Heilbutt  t.  Hickson,  L.  R.  7  C.  P.  438. 
81 
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Both  the  actual  contract  of  sale,  and  the  executoiy 
agreement  are  equally  valid,  so  that  when  disputes  arise 
touching  the  true  nature  of  the  contract,  it  is  obviously 
a  question  of  fact  rather  than  of  law.  The  contract  is 
what  the  parties  intended  to  make  it.  If  the  intention  is 
clearly  expressed  in  writing,  there  is  not  much  question, 
otherwise  the  surrounding  circumstances  have  consid- 
erable to  do  in  arriving  at  the  intention  of  the  parties. 
In  doubtful  cases  the  courts  have  established  rules  of 
construction  which  operate  to  determine  the  dass  into 
which  the  contract  shall  fall.  Thus,  if  the  specific  goods 
to  which  the  bargain  is  to  attach  are  not  agreed  on,  it  is 
apparent  that  the  parties  only  contemplate  an  executory 
agreement;  as  where  l^e  bargain  is  to  sell  ten  sheep  out 
of  a  flock  of  fifty,  and  the  sheep  are  not  identified  or  se- 
lected at  the  tune,  but  are  to  be  so  selected  in  the  future, 
it  is  evident  that  the  ownership  of  the  ten  sheep  has  not 
dianged  hands,  and  would  not  so  long  as  something  re- 
mained to  be  done  to  identify  the  particular  sheep  sold.* 
While,  on  tiie  contrary,  if  the  goods  bargained  for  are 
specific,  as  if  there  be  but  ten  i^eep  in  tlie  flock  and  all 
are  sold,  and  they  are  ready  for  delivery,  the  contract 
is  an  actual  sale  and  passes  a  present  title  to  the  sheep. 
But  in  this  case  something  may  remain  to  be  done  to 
specified  goods  by  the  vendor  to  put  them  in  a  delivera- 
ble state,  or  ascertain  the  price,  and  then,  as  a  rule,  the 
contract  is  only  executory  until  these  things  have  been 

*Heilbutt  T.  Hickson,  L.  R.  T  C.  P.  4S8;  Stephens  -v.  StMiat, 
49  N.  Y.  86;  Clayton  v.  Seabold,  86  Mich.  IfiS. 
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done.  It  is  the  intention  of  the  parties  that  is  to  control, 
and  all  rules  yield  to  their  intention  when  specific,  but 
when  the  intention  has  to  be  determined  by  construction 
the  rules  apply.* 

The  cases  and  rules  of  construction  evolved  may  be 
considered  under  the  five  heads : — 

1.  Where  the  sale  is  of  a  specific  chattel  uncondition- 
aUy. 

2.  Where  the  chattels  are  specific  but  are  sold  con- 
ditionally. 

8.  Where  the  chattels  are  not  specific. 

4.  Where  there  is  a  subsequent  appropriation  of  spe- 
cific diattels  to  an  executory  agreement 

5.  Where  the  ju»  disponendi  is  reserved. 

Sec.  1088.  WHERE  THE  SALE  IS  OF  A 
SPECIFIC  CHATTEL  UNCONDITIONALLY. 
—Where  a  bargain  is  made  for  the  purchase  of  goods 
and  nothing  is  said  about  payment  or  delivery,  the  prop- 
erty passes  immediately.  Thus  if  you  go  into  a  store 
and  buy  a  hat,  and  bargain  for  it  at  $5.00,  it  is  your  hat 
as  soon  as  the  bargain  is  made,  but  you  cannot  take  it 
away  until  payment  is  made.  That  is,  every  sale  is  for 
cash,  unless  otherwise  specified,  and  the  vendor  has  the 
rifl^t  to  hold  the  goods  until  payment  is  made.  It  will 
be  observed  that  if  the  property  is  specific,  delivery  is 

'Bethel  Steam  MOl  Co.  t.  Brown,  67  Me.  18;  Riddle  t.  Var- 
num.  90  Pick.  SSS ;  Chapman  t.  Shepord,  99  Conn.  418 ;  Djtr 
*.  Libbey,  61  Me.  45;  Wigton  t.  Bowley,  180  Mass.  S64;  Kent 
Iron  Co.  T.  Norbeck,  150  Pa.  St.  559;  Hatch  t.  OU  Co.,  100 
U.  S.  ISl ;  RuBseU  v.  Abbott,  91  Ga.  178. 
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not  T^aided  as  essential  to  pass  title.  (This  is  aside 
from  any  considerations  as  to  tiie  Statute  of  Frauds, 
we  are  assuming  the  contract  to  be  otherwise  valid.) 
The  veiy  appropriation  of  the  chattel  is  equiralent  to 
delivery  by  the  vendor,  and  the  appropriation  is  made 
by  the  selection  and  the  assent  of  the  vendee  to  take  the 
specific  article  and  pay  the  price,  liiis  being  equivalent 
to  possession  so  far  as  the  passing  of  the  title  is  con- 
cerned.* 

Sec.  1084.  2.  CHATTELS  SPECIFIC,  BUT 
SALE  CONDITIONAL.— Where  the  chattels  or 
things  bargained  for  are  specific  but  are  sold  condi- 
tionally, or  where  something  remains  to  be  done  upon 

*Tbe  conunoD  law  rules  are  laid  down  in  Sheperd's  Toudi- 
Btone  (p.  !iS4),as  follows:  "If  onesdl  me  his  horse  or  any  other 
thii^  for  money  or  other  valuable  consideration,  and,  Firet,  the 
same  thing  is  to  be  delivered  to  me  at  a  day  certain,  and  by  our 
agreemmt  a  day  is  set  for  the  payment  of  the  money,  or.  Sec- 
ondly, all ;  or,  Thirdly,  part  of  the  money  is  paid  in  hand ;  or, 
Fourthly,  I  give  earnest  money,  albeit  it  be  but  a  penny,  to  the 
seller ;  or.  Lastly,  I  take  the  thing  bought  by  agreement  into  my 
possession,  where  no  money  is  paid,  earnest  giveOf  or  day  set  for 
tbe  payment — ^io  all  these  cases  there  is  a  good  bargain  and  sale 
of  the  thing  to  alter  the  property  thereof.  In  the  first  case,  I 
may  have  an  action  for  the  thing,  and  the  seller  for  his  money; 
in  the  second  case,  I  may  sue  for  and  recover  the  thing  bought ; 
in  the  third,  I  may  sue  for  the  thing  bought,  and  the  seller  {ta 
the  residue  of  the  money;  in  the  fourth  case,  where  earnest  is 
given,  we  may  have  reciprocal  remedies,  one  against  another;  and 
in  the  last  case,  the  seller  may  sue  for  his  money."  See  Noy's 
Maxims,  pp.  87-89;  S3  Mich.  444;  Dixon  v.  Yates,  5  B.  &  Ad. 
SIS,  S40 ;  Simmons  v.  Swift,  6  B.  &  C.  SOX ;  Martindale  v.  Santit, 
1  Q.  B.  S89;  Seath  v.  Moot«,  11  App.  Cas.  S70. 
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the  property  before  deUvery,  Lord  Blackburn  enun- 
ciates two  rules,  as  folloivs: — 

First. — ^Where  by  the  agreement  the  vendor  is  to  do 
anything  to  the  goods  for  the  purpose  of  putting  them 
into  that  state  into  which  the  purchaser  is  to  be  bound 
to  accept  them,  or,  as  it  is  sometimes  worded,  into  a  de- 
liverable state,  the  performance  of  those  things  shall,  in 
the  absence  of  circumstances  indicating  a  contrary  in- 
tention, be  taken  t(  be  a  condition  precedent  to  the  vest- 
ing of  the  property . 

Secondly. — Where  anything  remains  to  be  done  to 
the  goods  for  the  purpose  of  ascertaining  the  price,  as 
by  wei^iing,  measuring,  or  testing  the  goods,  where 
the  price  is  to  depend  on  the  quantity  or  quality  of  the 
goods,  the  perfoimance  of  tiiese  things  also  shall  be  a 
condition  precedent  to  tiie  transfer  of  the  property,  al- 
though the  individual  good«  be  ascertained,  and  they  are 
in  the  state  in  which  they  ought  to  be  accepted.* 

To  these  rules  has  been  added  a  third  one,  as  follows: 
"Where  the  buyer  is  by  the  contract  bound  to  do  any- 
thing as  a  condition,  either  precedent  or  concurrent, 
on  which  the  passing  of  tiie  property  depends,  the  prop* 
erty  will  not  pass  until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been  actually  delivered  into 
the  possession  of  the  buyer,  "t 

'BUckbuFD  on  Sale,  pp.  161-2. 

tBeoj.  Sales,  Sec  320,  and  cues  cited;  Logan  v.  McMesurier, 
6  Mo.  P.  a  116;  Castle  v.  FUyford,  L.  R.  S  Ex.  166;  Foster 
T.  Ropes,  111  Mass.  10;  Groff  v.  Belche,  62  Mo.  400;  Jennings 
T.  West,  40  Ktn.  873;  Prescott  t.  hodke,  51  N.  H.  94;  Black- 
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The  property  in  the  goods  may  pass  although  some- 
thing remains  to  be  done  by  the  vendor  after  delivery 
to  the  vendee.  So  where  the  custom  of  trade  allows 
the  goods  to  lie  at  the  wharf  for  a  time,  and  the  vendor 
is  held  to  pay  the  rent  for  that  time,  yet  the  title  might 
pass  immediately  to  the  vendee.*  So  also,  where  the 
vendor  was  to  pay  warehouse  rent  for  two  months,  and 
while  the  goods  were  lying  there  tiiey  were  seized  by 
ihe  war^ouseman  for  rent  due;  and  this  is  likewise  the 
case  where  a  watch,  clock,  or  other  arcicle  is  to  be  kept 
in  repair  for  a  certain  time  after  delivery  by  the  ven- 
dor.t 

There  has  been  doubt  expressed  whether  the  general 
rule  could  be  made  to  extend  to  the  cases  where  some- 
thing remained  to  be  done  to  the  goods,  not  by  the 
seller  but  by  the  buyer.  The  effect  does  not  seem  to 
be  the  same  in  obstructing  the  passing  of  title.t  In 
some  eases  it  is  held  that  if  an  act  remains  to  be  done* 
it  must  be  an  act  to  be  performed  by  the  seller  and  not 
the  buyer,  or  title  passes.  §  But  this  limitation  is  gen- 
erally repudiated. 

wood  T.  Cutting  Packing  Co.,  76  Cal.  S12 ;  Smith  v.  Sparkmao, 
65  Miss.  649;  Elgee  Cotton  Cases,  2S  Wall.  180;  Davis  t.  Hill, 
8  N.  H.  382 ;  Hamilton  v.  Gordon,  »S  Oreg.  557. 

•Hammond  v.  Anderson,  1  B.  &  P.  K.  R.  69;  Greaves  v. 
Hepke,  2  B.  &  Aid.  131 ;  Mt.  Hope  Iron  Co.  t.  Buffington,  108 
Mass.  62 ;  Underbill  t.  Boom  Co.,  40  Midi.  660. 

flOS  Mass.  443 ;  28  VL  168 ;  57  Me.  9 ;  Olyphant  t.  Baksr,  S 
Denio,  379. 

t64Ia.  512;71  N.  Y.  891. 

§30  Mass.  183;  6  B.  ft  C.  360. 
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As  to  the  tJiird  rule,  given  in  addition  to  Lord  Black- 
bum's  rules,  that  title  does  not  pass  if  there  is  any  un- 
performed condition  precedent,  or  concurrent,  it  was 
held  in  Brandt  v.  Bowl<by,  (2  B.  &  Ad.  982),  where 
iron  was  delivered  under  a  contract  whidi  stipulated 
that  certain  bilk  of  plaintiff  then  outstanding 
were  to  be  taken  out  of  circulation,  there  was  a  partial 
delivery  of  the  iron,  and  the  defendant  failed  to  com- 
ply with  the  condition  as  to  the  bills  of  plaintiff,  plain- 
Idff  stopped  delivery  and  brou^t  an  action  in  trover 
for  what  he  had  delivered.  The  jury  found  that  ttie 
dehvery  of  tiie  iron  and  the  redelivery  of  tiie  bUls  was 
to  be  at  the  same  time,  and  that  Ihe  delivery  of  the  iron 
was  a  conditional  delivery  so  that  trover  could  be  main- 
tained. So  it  has  been  held  that  if  a  tradesman  sold 
goods  to  be  paid  for  on  delivery  and  a  servant  delivered 
them  without  payment  he  may  bring  trover  against  the 
purchaser  and  retake  the  goods.  So  a  refusal  to  ac- 
cept bills  for  the  price,  where  this  was  agreed,  was  a 
condition  concuirent  which  prevented  tiie  property  in 
the  cargo  ordered  from  passing  to  the  buyer.* 

Where  goods  are  sent  out  on  an  order,  with  the  un- 
derstanding that  they  are  to  he  approved  before  buying, 
the  title  does  not  pass  out  of  the  vendor.  (Cushman 
V.  Holyoke,  34  Me.  289.) 

Payment  by  Installments.  Contracts  of  sale  are 
now  frequently  made  where  the  agreement  is  that  the 

'Shepherd  v.  HamsoD,  L.  R.  i  Q.  B.  100;  Buroir  ▼.  Coles, 
S  Camp.  92 ;  Bishop  t.  Shillito, «  B.  &  Aid.  889. 
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tHle  sball  remain  in  the  rendor  until  payment  is  made. 
In  America  the  prevailing  rule  is,  that,  in  the  sale  or 
manufacture  of  tilings  to  be  paid  for  in  installments, 
or  as  ^he  work  of  manufacture  progresses,  Xhe  title  does 
not  pass  as  fast  as  the  installments  are  paid,  but  only 
when  they  are  all  fully  paid,  unless  the  facts  and  cir- 
cumstances sho>w  that  a  different  intention  existed. 
Sudi  contracts  are  now  made  witfa  reference  to  piajioa, 
sewing  madimes  and  a  variety  of  articles  sold  on  the 
installment  plan.  These  are  considered  executory  con- 
tracts of  sale,  and  no  title  passes  to  the  voidee  until 
tiie  full  price  is  paid.  Many  courts  holding  that  the 
partial  payments  made  by  the  vendee  are  forfeited  by 
breach  of  the  contract,  or  default  in  paying  the  whole 
amount.  This  has  been  remedied  by  statute  in  some 
States,  which  require  the  vendor  to  repay  at  least  half 
of  the  money  received  from  the  purchaser  before  retak- 
ing the  property  sold.* 

And  some  courts  allow  the  seller,  if  he  insists  upon 
taking  advantage  of  default  after  receiving  partial  pay- 
ment, to  retain  only  so  much  as  will  compensate  him. 
The  eompoisapticm  probably  being  a  fair  rental  value 
of  the  article  for  the  time  it  was  in  the  control  of  the 
buyer.t    Where  the  seller  permits  the  buyer  to  keep 

*ReT.  Stat.  Ohio,  Sec.  415S;  Clarkeon  v.  Sterens,  106  U.  S. 
006 ;  ECioi  t.  Edwards.  SS  N.  J.  L.  iGS ;  Lang's  Ai^>eal,  81  Pa. 
St.  18;  86  ni.  aSl;  S5  Eans.  492;  67  Me.  428;  1S8  Mau.  470; 
Sage  T.  Sleutz.  28  0.  St  1 ;  Sfi  Eans.  492 ;  128  Mass.  470. 

t  Johnston  t.  Whittemore,  27  Mich.  *70;  Ketehum  v.  Brai- 
nan,  68  Miss.  596;  Hajrt  v.  Joidan,  85  Ga.  750. 
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ttie  property,  and  takes  payment  from  him  after  de- 
fftult,  the  buyer  is  enabled  to  become  the  owner  by  mak- 
ing a  tender  of  tiie  remainder  due.* 

*Fmicb  y.  Rov,  77  Hun  S80;  Hutcbings  t.  Hunger,  41 
N.  Y.  156;  Cunningham  v.  Hedge,  12  App.  Div.  (N.  Y.)  212, 
and  the  right  continues  unl^  demand  for  payment  bj  the  vendor 
«Dd  refusal  by  the  vendee.  But  a  note  given  for  partial  pay- 
ments oonld  not  afterwards  be  collected  by  the  payee  if  he  bod 
retdcen  the  property  for  failure  of  some  subsequent  payment; 
the  consideration  of  the  note  fails.  Hine  v.  Roberts,  48  Conn. 
267;  Bank  v.  Armstrong,  26  Minn.  fiSO;  Loomis  v.  Bragg,  60 
Conn.  228.  The  vendor  may  retake  the  property  in  case  of  de- 
fault, or  sue  upon  the  notes  to  recover  the  contract  price ;  he  can- 
not do  both.  Aultman  v.  Fletcher,  110  Ala.  462.  So  if  he  ha» 
received  part  payment  and  filed  claim  for  the  balance  against 
the  Bayer's  estate,  he  has  nuide  his  election  and  cannot  retake 
the  goods.  HoH  Mfg.  Co.  v.  Ewing,  109  Cal.  863.  And  see 
the  valuable  article  on  this  subject  as  to  prepayment  of  price  in 
the  Notes  to  Benj.  Sales  (Bennett's  7th  ed.),  pp.  298  to  812, 
where  the  lav  in  the  various  States  is  thus  summarized : 

First.  All  agree  that  in  simple  bailments,  or  leases  with  s 
ri^t  to  buy  on  paying  a  stated  price,  the  bailee  or  lessee  does 
not  acquire  by  the  delivery  any  power  to  transfer  a  title  to  bona 
fde  purchasers  or  attaching  creditors  before  payment  of  the 
price.  Citing,  Ballard  v.  Burgett,  40  N.  Y.  814 ;  Chamberlain 
V.  Smith,  44  Fa.  St.  481 ;  68  Ind.  826 ;  Wentworth  v.  Wood  Ma- 
chine Co.,  168  Mass.  32. 

The  vast  majority  apply  the  same  rules  to  actual  sales  and  de- 
Every  when  the  title  is  expressly  reserved  in  the  vendor  until 
payment  of  the  price. 

Third.  Most  hold  that,  in  case  of  attempted  sales  by  sudt 
conditional  purchasers,  the  vendor,  if  not  paid  according  to  the 
terms  of  the  contract,  may  then  bring  trover  against  the  sub- 
vendee,  without  any  prior  demand  or  notice  of  the  condition,  or 
•f  its  non-performance. 
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Sec.  1085.  WHERE  THE  CHATTELS  ARE 
NOT  SPECIFIC— Where  the  contract  is  for  the  sale 
of  a  thing  or  diattel  not  specific,  the  contract  h  an 
executory  agreement  and  the  title  in  the  thing  does 
not  pass.*  This  class  of  cases  may  be  arranged  under 
two  heads: 

First.  Where  something  remains  to  be  done  by  the 
vendor,  as,  for  example,  to  manufacture  the  article. 

Second.  Where  the  bargain  is  for  a  certain  quantity 
out  of  a  larger  quantity.  In  this  case  the  power  of 
appropriation  generally  remains  with  the  vendor,  and 
he  can  deliver  as  he  sees  fit,  provided  he  conforms  to 
\he  terms  of  the  contract  as  to  time,  quality,  etct 

1.  As  to  manufactured  articles  there  is  some  dis- 
pute as  to  when  the  title  passes.  It  being  held  in  s(»ne 
cases,  that  completicm  of  the  article  and  notice  to  the 
vendee  is  sufficient  to  pass  title.  Others  seem  to  hold 
that  the  article  must  be  finished  and  delivered,  or  ready 

Fourth.  In  Budi  action  the  vendor  may  recover  the  full  valne 
of  the  property  without  any  deduction  for  partial  payments  by 
the  fint  vendee  made  before  the  second  sale. 

Fifth.  All  agree  that  such  conditional  sales  are  valid  between 
the  parties,  and  that  the  vendor  may  retake  the  property  from 
Ms  vendee  on  non-performance  of  the  condition. 

'Wallace  v.  Breeds,  13  East  5S2 ;  White  v.  Wilks,  6  Taunt. 
176,  which  wai  a  sale  of  20  tons  of  oil  out  of  the  vendor's  stoci 
in  his  cisterns ;  Gfllett  v.  Hill,  «  Cr.  4  M.  630 ;  Bank  v.  Crowley, 
S4  Mich.  49S ;  Fordice  v.  Gibson,  1S9  Ind.  7. 

jGillett  V.  Hill.  S  Cr.  &  M.  680 ;  Gabarron  v.  Knef t,  L.  R.  10 
Ex.  274. 
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for  delivery,  and  approved  by  the  purdiaser;  in  other 
words,  accepted  by  Ibe  purchMer.t 

So  where  there,  is  a  general  sale  of  goods  already  oa 
hand  in  stock,  or  to  be  procured  by  the  vendor,  the 
mere  acceptance  of  an  order,  and  charging  the  goods 
on  his  books  by  a  merchant,  will  not  pass  title  in  any 
particular  goods  to  the  buyer  until  they  have  been  set 
apart,  marked,  or  in  some  way  appropriated  and  desig- 
nated as  for  the  buyer.  And  this  is  true  thou^  the 
order  covers  the  whole  quantity  on  hand  by  the  ven- 
dor* 

2.  Where  the  bargain  is  to  sell  a  portion  of  a  larger 
quantity  of  the  same  kind,  as  to  sell  ten  tons  out  of  a 
hundred,  five  gallons  out  of  fifty,  "100  bushels  out  of 
that  bin,"  when  the  bin  contains  a  thousand  bushels,  - 
the  authorities  are  in  conflict  as  to  whether  or  not  some 
separation,  designation  or  identification  is  necessary  in 
order  to  pass  tiie  property  in  any  portion  of  the  whole. 
The  weight  of  authority  seems  to  be  with  the  English 
rule  that  there  must  be  a  specific  identification  of  the 
goods  soM  in  order  to  pass  the  title  in  sudi  cases.! 

^Jliggiiu  V.  Murray,  4  Hun  BtiS;  Goddard  t.  Binnej,  118 
Mass.  450. 

•Ormabee  v.  Machir,  80  Ohio  St.  295 ;  Winslow  v.  Leonard, 
24  Pa.  St.  14;  Banchor  t.  Warren,  SS  N.  H.  18S;  Lewis  v. 
Lofley,  60  Ga.  559. 

fBrewer  v.  Smith,  8  Greenl.  44;  Young  v.  Austin,  6  Pidt. 
S80;  Woods  T.  McGee,  7  Ohio  467;  Scudder  v.  Wonited,  11 
Cush.  578 ;  McLaughlin  v.  Piatti,  C7  Cal.  468 ;  Bailey  v.  Smith, 
43  N.  H.  141 ;  Keeler  v.  Goodwin,  111  Mass.  490;  Bank  v.  Gil- 
lette, 90  Ind.  S68;  Huntington  y.  Chishohn,  61  Ga.  nO,    And 
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In  this  country  there  is  an  important  exception  to 
this  general  rule,  which  is  applied  in  the  case  of  prod- 
ucts stored  in  an  elerator,  uid  which  are  known  as 
"elevator  cases."  Where  the  grain  belonging  to  various 
individuals  is  stored  as  a  mass  in  one  bin,  the  owners 


see  the  valuable  note  on  this  subject  in  Benj.  Sales  (7th  ed.), 
pp.  3S1-SS8,  with  the  following  conclusions: 

1.  In  the  sale  of  a  portion  of  the  larger  mass,  the  whole  re- 
maining in  the  poesession  of  the  vendor,  with  a  right  and  power 
in  him  to  make  a  separation,  both  upon  principle  and  the  weight 
of  authority,  no  title  passes  until  that  is  done,  so  as  to  enable 
the  vendor  to  recover  the  price,  even  for  goods  "bargained  and 
sold."  Approved  in  New  England  Co.  v.  Standard  Worsted  Co., 
16fi  Mass.  S28. 

2.  Nor  to  enable  the  vendee  to  maintain  trespass,  trover  or 
r^levin  against  the  vendor,  or  any  one  wrongfully  taking  away 
the  goods  from  the  vendor's  possession. 

S.  If  the  vendee  has  paid  the  price,  and  the  vendor  refuses 
to  separate  or  set  apart  the  portion  sold,  the  vendee  may  recover 
back  the  amount  paid ;  if  not  paid,  damages  for  non-fulfillment. 

4.  In  case  the  whole  mass  is  delivered  to  the  vendee,  with  a 
right  and  power  in  him  to  make  the  separation,  the  title  suffi- 
ciently passes  to  render  him  liable  for  the  price,  or  enable  him  to 
sue  anyone  for  the  wrongful  conversion  of  the  goods,  even  be- 
fore he  has  separated  them. 

5.  A  constructive  delivery  may  be  sufficient  for  this  purpose, 
as  where  a  bailee  of  the  goods  agrees  to  hold  them  on  the  order 
of  the  vendor,  for  the  benefit  of  the  vendee. 

Cases  holding  to  the  contrary  of  the  general  rule,  are:  Cro- 
foot  V.  Bennett,  S  N.  Y.  268;  Damon  v.  Oabom,  1  Pick.  476; 
Carpenter  v.  Graham,  42  Midi.  191 ;  Lamprey  v.  Sargent,  58 
N.  H.  241;  Sanger  v.  Waterbury,  116  N.  Y.  871,  in  this  case 
the  bags  sold  bad  marks  on  them  which  served  to  distinguidt 
them  from  the  BiasB. 
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become  tenants  in  commoD  of  the  grain,  by  established 
usage,  to  whidi  eaefa  is  deemed  to  hare  assented,  and 
avm  respective  portions  of  the  whole,  but  no  one  of 
them  owns  any  particular  grain.  Grain  thus  stored 
IS  sold  by  IJie  usage  of  trade,  by  giving  tiie  vendee  an 
order  oh  the  warehouseman,  and  the  vendee  may  itua 
take  a  receipt  for  the  Mxioimt  purchased  and  leave  it 
still  in  the  wardiouse,  and  thereby  become  the  owner 
of  so  mndi  of  the  grain.  This  is  not  like  a  sale  of 
property  where  specific  articles  are  to  be  selected  frcnn 
a  larger  mass.  The  transacticm  is  upon  paper,  and 
tiiere  is  no  necessity  of  wei^iing,  measuring  or  sep- 
arating the  part  sold.  The  usages  of  trade  have  made 
the  possession  of  the  warehouse  receipt  for  the  grain 
equivalent  to  possession  of  the  property.  The  trans- 
fer of  these  receipts  transfos  Ihe  property.  It  is  not 
merely  a  ctmtract  of  sale,  or  executory  agreement,  but 
an  actual  sale.*  It  is  said  that  much  the  same  result 
is  produced  by  the  transfer  of  a  bill  of  lading. 

Sec.  1086.  SUBSEQUENT  APPROPRIATION 
OF  SPECIFIC  CHATTELS  TO  AN  EXECU- 
TORY AGREEMENT.— There  being  no  appropria- 
tion of  the  article  sold  to  the  buyer  at  the  time  of  sale, 
no  title  passes,  but  tiiis  executory  contract  may  be  con- 
verted into  a  ccnnpleted  sale  by  specifying  the  goods  to 
wfaidi  the  contract  shall  attadi,  or  by  the  appropriation 
of  specific  goods  to  the  contract.     Tlie  sole  element 

*Ciuhuig  V.  Breed,  14  Allen  380;  Morrison  v.  Woodley,  84 
IlL  19S ;  48  Mich.  118 ;  Inglebright  v.  Hammond,  19  Ohio  887. 
Hum  cases  are  oontroUed  by  statutes  in  some  States. 
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wanting  to  oomplete  the  contract  is  thus  supplied.  And 
while  the  contract  has  thus  heen  made  in  two  succes- 
sive  stages,  yet  it  is  one  contract,  to  wit,  a  bargain  and 
sale  of  goods.  The  selection  of  the  goods  by  one  parly, 
and  the  adoption  of  that  act  by  the  otiier,  converts  that 
which  before  was  a  mere  agreement  to  sell  into  an  actual 
sale,  and  the  property  thereby  passes.t 

T%e  only  difficulty  is  where  the  vendor  only  has  made 
a  subsequent  appropriation.  There  is  no  difficulty  if 
the  vendee  is,  by  express  or  implied  contract,  entitled 
to  make  the  selection.  If  the  vendor  is  to  select  the 
articles,  the  question  arises  as  to  when  tiie  title  passes. 
That  is,  when  has  the  vendor  so  fajr  appropriated  the 
goods,  as  to  be  no  longer  at  liberty  to  change  his  in- 
tention? His  act  in  simply  selecting  such  goods  as 
he  intends  to  send  the  buyer  is  not  enough,  since  he 
might  lay  them  aside  in  his  warehouse,  and  then  change 
his  mind,  or  sell  ihem  to  another,  as  they  do  not  yet 
belong  to  the  first  purchaser.  It  is  a  question  of  law 
whether  the  selection  is  a  mere  wish,  or  a  determination 
and  expression  of  his  intention  which  he  cannot  re- 
voke.* 

The  rule  of  election  with  its  complement,  as  laid  down 
by  Lord  Blackburn,  is  as  follows: 

When  from  the  nature  of  the  agreement,  an  election 
or  selection  is  to  be  made,  the  party  who  is  by  that 
agraamcDt  to  do  th«  first  aot,  has  authority  to  make  the 


tBbode  V.  ThTaitu,  0  B.  &  C.  888. 
•Bmj.  Sfths,  Sm.  858. 
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dioioe,  in  order  that  he  may  be  able  to  do  tbat  first 
act,  and  when  he  has  once  done  that  act,  the  election 
has  then  been  irrevocably  determined,  but  till  then  he 
may  change  his  mind.  Thus  A  sells  to  B,  one  thou- 
sand bricks,  out  of  a  larger  quantity;  B  is  to  send  his 
cart  and  get  them.  In  this  case  B  is  to  do  the  first 
act,  and  may  make  the  dioice.  After  tiie  bricks  are  in 
the  cart  he  cannot  change  his  mind.  While  if  A  were 
to  load  them  into  B's  cart,  A's  election  would  be  when 
that  was  done  and  not  before.* 

As  a  complement  to  the  foregoing  rule,  when  the 
vendor  has  to  dispatdi  the  goods  or  do  anything  with 
them,  until  the  goods  are  appropriated  he  has  a  ri^t 
to  diange  his  mind,  or  choose  as  he  may  see  fit,  and 
the  property  passes  the  moment  the  dispatdi  or  other 
act  has  commenced.  Preparation  for  perfonning  the 
act  is  not  sufficient,  it  must  be  actually  commenced.! 

It  has  long  been  settled  law  that,  where  a  vendor 
delivers  goods  to  a  carrier  by  order  of  the  piuxiiaser, 
the  appropriatim  is  determined;  the  delivery  to  tiie 
carrier  is  a  delivery  to  the  vendee,  and  the  property  vests 
in  the  vendee  at  once.t 

'Blackburn  on  Sale,  128;  HeTwanPs  Case,  S  Co.  86- 
tBlackburn  on  Sale,  ISS;  Aldridge  ▼.  Johnson,  7  E.  &  B. 

885. 

tDutton  T.  Solonianson,  8  B.  ft  P.  58* ;  Pacific  Iron  Works  v. 

RaHroad  Co.,  6S  N.  Y.  27!!;  KnJder  v.  ElUson,  47  N.  Y.  86; 

Odell  V.  Railroad  Co.,  109  Mass.  80;  Swanke  v.  McCarty,  81 

Wis.  109;  Carriage  Co.  v.  Lusk,  11  Tex.  App.  498;  Falvej  v. 

mduDond,  87  Ga.  98. 
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The  vendor  cannot  m^e  the  selection  otherwise  than 
in  conformity  with  the  terms  of  the  contract.  He  can- 
not send  a  larger  quantity  and  pass  title  to  erexi  ihc 
quantity  ordered,  nor  can  he  send  a  larger  quantity  and 
leave  the  selection  to  the  purchaser.  The  purchase* 
would  not  be  liable  for  the  price  unless  he  accepted  in 
such  a  case.§ 

Sec.  108T.  WHERE  THE  JUS  DISPONENDI 
IS  RESERVED.— There  may  be  cases  where,  al- 
though the  vendor  has  unquestionably  appropriated  the 
goods,  yet  he  has  reserved  expressly,  or  by  implication, 
the  ownership.  In  such  cases  the  rules  of  construction 
heretofore  considered  give  place  to  the  actual  and  ap- 
parent intention  of  the  seller.  The  rules  so  far  con- 
sidered as  to  the  passing  of  title  are  rules  of  construc- 
tion, and  are  only  important  when  the  contract  is  doubt- 
ful in  its  intention,  and  sudi  rules  cannot  be  applied 
where  liie  parties  do  acts  repelling  the  presumptions 
on  which  the  rules  are  founded.  So,  however  complete 
may  be  the  appropriation  by  the  vendor,  the  property 
will  not  pass,  if  by  other  acts  he  shows  a  dear  intention 
to  retain  the  ownership  of  the  goods  appropriated. 

Such  questions  generally  arise  where  the  parties  live 
apart,  and  the  vendor  is  desirous  of  securing  himself 
against  the  vaidee's  failure  to  pay  the  purdiase  price, 
through  insolvency  or  otherwise.    Thus  if  A  in  New 

§Barton  v.  Kane,  17  Wib.  88 ;  Downs  v.  Marsh,  29  Conn.  409 ; 
Larkin  t.  Lnniber  Co.,  42  Mich.  £96 ;  6S  N.  Y.  151 ;  Rommd  t. 
Wingste,  lOS  Mass.  827.  So  if  the  goods  are  material];  different 
from  those  ordered,  no  title  passes,  98  Mass.  &''7 
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York,  orders  goods  of  B  in  Liverpool,  tiiere  are  two 
methods  by  whidi  B  may  fill  the  order  ^tbout  a£smn- 
iQg  the  risk  of  A's  not  paying  for  tiie  goods  on  arrival 
in  New  York.    Hiese  are: — 

1.  B  may  make  a  bill  of  lading  payable  to  his  own 
order,  or  to  his  agent  if  he  has  one  in  New  York,  the 
goods  to  be  paid  for  before  delivery  of  the  bill  to  A. 
Ttus  act  shows  that  thou^  he  appropriated  the  goods 
according  to  the  order,  yet  he  did  not  intend  to  part 
with  the  title. 

2.  Or  B  may  make  a  draft  on  A  for  the  price  of  the 
goods  with  a  bill  of  lading  attached,  and  transfer  these 
to  a  bank  in  New  York  with  instructions  to  be  deliv- 
ered to  A  on  his  paying  the  amount  of  the  draft,  that 
is,  the  price  of  the  goods.  This  method  of  sale  also 
repels  the  idea  liiat  B  intended  to  transfer  the  title  in 
the  goods  sent  until  payment.* 

The  rules  which  seem  to  have  been  established  in 
this  regard  are:— > 

1.  Goods  delivered  by  a  vendor  to  a  carrier  for  de- 
liv»y  to  the  buyer  in  pursuance  of  an  order  of  the 
buyer,  are  considered  as  delivered  to  the  buyer;  the 
carrier  becoming  the  agent  of  the  vendee,  and  delivery 
to  an  agent  is  delivery  to  the  principal.t 

*BeDJ  Sales,  Sec  88%;  Van  Casteei  v.  Booker,  2  Ex.  691; 
Jenkyiu  v.  Brown,  14  Q.  B.  496;  Walley  v.  Montgomer;,  9  East 
085 ;  Emeiy  t.  Bank,  26  Ohio  St.  S60 ;  Bank  v.  Logan,  74  N.  Y. 
668;  Bonk  v.  Bangs,  lOS  Mass.  291;  111  Mass.  163;  Bergman 
v.  R.  R.  Co.,  104  Mo.  77 ;  Berger  t.  State,  50  Ark.  SO. 

fL.  R.  7  H.  L.  269;  Wait  t.  Baker,  2  Ex.  1;  Stafford  v. 
Walter,  67  UL  8S. 


1  by  Google 


98  PEHSONAI>   PROPERTY. 

2.  Goods  delivered  on  board  a  vessel  to  be  carried, 
and  a  bill  of  lading  taken,  is  not  considered  as  a  de- 
livery to  Mie  buyer,  but  constitutes  a  delivery  to  the 
captain  as  bailee  for  the  person  indicted  in  the  bill  of 
lading.  § 

8.  If  the  bill  of  lading  is  taken  in  the  name  of  the 
vendor,  this  is  decisive  to  show  that  his  intention  not  to 
pass  title  to  the  vendee,  but  to  retain  the  jus  disponendi 
of  the  goods.  This  inference  that  the  vendor  retains 
the  right  of  disposal  may  be  rebutted  by  proof  that  in 
so  doing  he  acted  as  agent  for  the  vendee  and  did  not 
intend  to  retain  control  of  the  property.* 

4.  As  a  general  rule  the  delivery  of  goods  by  the 
vendor  on  board  ibe  purchaser's  own  ship  is  a  delivery 
to  the  purchaser,  and  passes  the  properly.  Yet  the 
vendor  may,  by  special  terms,  restrict  the  delivery  and 
retain  the  title.t 

5.  If  a  bill  of  exchange  for  the  price  of  the  goods 
is  enclosed  to  the  buyer  for  acceptance,  together  with 
the,  bill  of  lading,  without  the  intervention  of  bank  or 
intermediate  agent,  the  buyer  cannot  retain  the  bill  of 
lading  without  accepting  the  bill  of  exchange  also4 

6.  A  bill  of  lading  addressed  to  the  buyer  and  mak- 
ing the  goods  deliverable  to  buyer's  order,  vests  the 

§Wait  V.  Baker,  %  Ex.  1 ;  L.  R.  4>  G.  B.  196;  19  C.  B.  N.  S. 
290. 

•Wilmliurst  T.  Bowker,  M.  &  G.  792;  2  Ex.  691;  14  Q.  B. 
496;  Browne  t.  Hare,  4  H.  &  N.  822. 

tTumer  v.  Dock  Trasteea,  6  Ex.  549 ;  L.  R.  10  Ex.  274. 

IShepherd  v.  Harrison,  L.  R.  4  Q.  B.  196;  Ogg  v.  Shut«r» 
1  C.  P.  Div.  47. 
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title  uQconditionally  in  Hie  buyer,  though  the  seller  may 
have  intended  the  transfer  to  have  been  ecmditional  on 
ihe  acceptance  of  the  bill  of  exchange.  (Benj.  Sales, 
Sec.  399.) 

7.  The  bill  of  lading  having  been  reserved  only  to 
secure  the  price,  the  property  vests  in  the  buyer  upon 
payment  or  tender  of  the  contract  price.  (Mirabita  v. 
Bank,  8  Ex.  Div.  164.) 

8.  Generally  when  goods  are  shipped  C.  O.  D.,  the 
buyer  to  pay  the  f  rei^t,  the  reservation  on  the  part  of 
the  seller  is  of  the  possession  to  secure  the  payment, 
rather  than  the  title;  and  the  title  is  held  to  pass  at 
the  time  and  place  of  sale,  so  that  the  loss  in  transit 
would  fall  upon  the  buyer.  But  the  buyer  has  no  right 
to  the  goods  imtil  he  does  pay  the  price,  and  could  not 
maintain  replevin  against  the  carrier  for  refusal  to  de- 
liver without  pajmient.*  Other  cases  hold  that  the  sale 
is  executory  until  the  price  is  paid  to  the  carrier,  and 
the  title  does  not  vest  until  that  time.t 

"Commonwealth  v.  Fleming,  180  Pa.  St.  188;  Higgina  v. 
Murraj,  73  N.  Y.  862;  Pilgreen  v.  State,  71  Ala.  868;  Lane  v. 
Chadwick,  146  Mass.  68. 

tState  T.  CNeil,  88  Vt.  140;  People  t.  Shriver,  81  Albany 
L  J.  163. 
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CONDITH>NS  IN  BALES. 

Sec.  1088.  GENERAL  PRINCIPLES  AND 
DEFINITIONS.— The  rules  of  kw  governing  condi- 
tions in  contracts  are  said  to  be  subtle  and  perplexing. 
In  setting  up  a  special  count  on  a  contract  of  sale  the 
pleader  has  to  determine  whether  a  promise  made  or 
an  obligation  assumed  by  a  party  to  the  contract  is  de- 
pendent on,  or  independent  of,  tfce  promise  made  by 
the  other;  whetber  it  be  a  condition  to  be  performed 
before  or  concurrently  with  the  demand  on  the  other 
party  for  compliance  with  his  proniise;  or  whether  it 
may  be  neglected  witiiout  affecting  the  rij^t  to  sue 
the  other  party,  and  only  allow  him  a  cross-action  for 
the  failure  to  perform  it.  AD  these  and  many  more 
questions  arise  under  Ibis  subject.* 

The  subject  of  representations,  warranty,  conditions 
and  fraud  in  contracts  are  closely  connected  and  oftai 
interwoven  and  the  discussion  of  one  frequently  involves 
the  others. 

A  representation  is  defined  as  "a  statement  or  asser- 
tion made  by  one  party  to  Ibe  other,  before  or  at  tiie 
time  of  the  contract,  of  some  matter  or  circumstuice 
relating  to  it."t    It  is  not  an  integral  part  of  the  oon- 

*Benj.  S&les,  Sec.  660. 
fBenj.  Sales,  Sec.  S61. 


Digit  zed  by  Google 


CONDITIONS    IN    SALES.  101 

tract,  though  included  in  tiie  written  instrument;  it 
may  be  untrue  and  the  contr^  remain  unbroken,  and, 
unless  made  fraudulently  its  untruth  would  not  give 
rise  to  a  cause  of  action.  To  constitute  an  untrue  rep- 
reseatation  a  fraud,  it  must  appear  that  it  was  made 
with  a  knowledge  of  its  untruth,  or  in  reckless  disre- 
gard or  ignorance  whether  it  was  true  or  false.*  When 
the  representation  is  in  writing,  and  the  question  arises 
niiether  or  not  it  is  part  of  the  contract,  the  matter  is 
<me  of  law  and  not  of  fact,  the  court  and  not  the  jury 
decides  the  question.  If  it  is  determined  that  the  repre- 
aentatioD  is  a  substantial  part  of  the  contract,  then  a 
more  difficult  question  arises,  is  it  a  condition  precedent? 
or  is  it  an  independent  agreeaoaent?  a  breach  of  which 
will  not  justify  a  repudiation  of  the  contract,  but 
only  a  counterclaim  for  damages.! 

'Elliott  T.  VoD  Glehn,  18  Q.  B.  682;  Weir  t.  Bell,  3  Ex.  D. 

S38. 

fGlaholm  y.  Hays,  S  M.  ft  6. 257 ;  Clipsham  t.  Vertue,  6  Q.  B. 
«5;  47  N.  Y.  62;  54  N.  Y.  167.  Thus  a  statement  that  a 
vessel  will  sail  or  be  ready  to  receive  oar^  on  a  certain  day  is 
held  to  be  a  condition,  while  a  stipulation  that  the  vessel  will 
s&il  with  all  convenient  speed,  or  within  a  reasonable  time,  is  held 
to  be  an  independent  agreement.  In  the  New  York  cases,  the 
seller  in  one  case  was  excused  from  damages  for  non-delivery  of 
part  of  607  bales  of  cotton  hj  its  accidental  destruction  during 
ddivery,  it  being  unpaid  for,  while  in  the  other  ccue  he  was  held 
liable  for  a  failure  to  deliver  all  of  a  purchase  of  logs  which 
had  been  paid  for,  thou^  the  failure  was  caused  by  a  sudden 
frediet  over  which  the  seller  had  no  control.  So  failure  to  make 
"pton^t  shipment"  by  reason  of  being  blocked  by  ice,  was  held 
no  excuse  m  106  N.  Y.  404. 
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The  rule  laid  down  by  Lord  Mansfield  to  determine 
whetfaor  a  representaticm  or  statement  is  a  condition  or 
not  is  as  follows:  "iiie  dependence  or  independoice 
of  covenants  is  to  be  collected  from  the  evident  sense 
and  meaning  of  the  parties,  and  that,  however  trans- 
posed they  might  be  in  the  deed,  their  precedency  must 
depend  on  the  order  of  time  in  which  tiie  intent  of  the 
transaction  requires  their  performance."*  And  the 
rules  for  discovering  the  intention  are  stated  to  be  main- 
ly these: 

1.  Where  a  day  is  appointed  for  doing  any  act,  and 
the  day  is  to  happen  or  may  happen  before  the  prom- 
ise by  the  other  party  is  to  be  perfonned,  the  latter  may 
bring  an  action  before  performance,  which  is  not  a  con- 
dition precedent;  otherwise,  if  the  day  fixed  is  to  hap- 
pen after  the  performance,  for  then  the  performance 
is  deemed  to  be  a  condition  precedent. 

2.  When  a  covenant  or  promise  goes  only  to  part 
of  the  consideration,  and  a  breach  of  it  may  be  paid 
for  in  damages,  it  is  an  independent  covenant,  not  a 
condition. 

8.  Where  the  mutual  promises  go  to  the  whole 
consideration  on  both  sides,  they  are  mutual  conditions 
precedent,  formerly  called  dependent  conditions. 

4.  Where  each  party  is  to  do  an  act  at  the  same 
time  as  the  other,  as  where  goods  in  a  sale  for  cash  are 
to  be  delivered  by  the  vendor,  and  the  price  to  be  paid 
by  the  buyer, — these  are  concurrent  conditions,  and 

*  Jones  V.  Barkley,  2  Doug.  684h691 ;  Bettini  v.  Gye,  1  Q.  B. 
D.  187. 
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neither  party  can  maintain  an  action  for  breach  of  con- 
tract without  averring  that  he  performed  or  offered  to 
perform  whait  he  hitnsdf  was  bound  to  do. 

5.  Where  from  a  consideration  of  the  whole  instru- 
ment it  is  dear  that  the  one  party  relied  upon  his  rem- 
edy, and  not  upon  the  performance  of  the  condition  by 
the  other,  such  performance  is  not  a  condition  precedent. 
But  if  tiie  intention  was  to  rely  on  the  performance  of 
liie  promise,  and  not  on  the  lecaedy,  the  performance 
is  a  condition  precedent* 

The  application  of  these  rules  of  construction  must 
have  reference  to  the  circumstances  surrounding  the 
making  of  the  contract  and  its  evident  purpose.  Thus 
a  description  of  a  vessel  in  a  diarter  party  as  a  "Frendi 
vessel,"  might  be  a  mere  description  in  times  of  peace 
between  the  nations  of  the  contracting  parties,  and  a 
vital  condition  precedent  in  times  of  war.f 

So  a  condition  precedent  which  would  excuse  one 
party  from  performing  bis  promise  until  the  other  party 
had  complied  with  it,  may,  by  the  acceptance  of  a  sub- 
stantial part  performance  of  the  other's  promise,  be 
turned  into  a  •warranty  or  independent  agreement,  such 
liiat  its  breach  would  only  constitute  a  counter-claim  for 
damages  in  an  action  by  the  one  performing  (Ellen  v. 
Topp,  6Ex.  424). 

*Benj.  Sales,  Sec  66t;  Graves  v.  Legg,  9  Ex.  709;  Footard 
V.  Spicn,  1  Q.  B.  D.  410;  Cutter  v.  Powell,  2  Sm.  L.  C.  1; 
Bobertt  v.  Brett,  IS  C.  B.  561 ;  'Hpton  v.  Feitncr,  SO  N.  Y.  4S8 ; 
Gin  V.  Wheeler,  M  Md.  8. 

fBefan  T.  BunieM,  S  B.  «  S.  7(1. 
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As  «  general  rule,  whatever  the  condition  may  be,  if 
it  is  ascertained  to  be  a  condition  precedent,  it  must 
be  performed  before  the  contract  will  take  effect,  and 
to  maintain  an  action  it  must  be  averred  that  it  was  p^- 
formed,  or  offered  to  be  performed.  But  the  necessity 
of  performing  such  a  condition  may  be  waived  by  the 
other  party,  either  expressly  or  by  implication  from  his 
acts  and  conduct  inconsistetrt  with  the  expectation  of 
its  performance,  as  where  its  performance  is  obstructed 
or  hindered  by  ttie  other  party,  or  such  party  has  in 
advance  refused  to  carry  out  his  promise,  or  made  it 
impossible  to  perform  his  part*  But  the  mere  asser- 
tion that  the  other  party  will  be  unable  or  refuse  to 
carry  out  his  promise  is  not  sufficient;  it  must  be  a  dis- 
tinct, unequivocal  and  absolute  refusal  to  perform  the 
promise,  and  be  so  treated  by  the  party  who  relies  upon 
it  to  excuse  the  going  forward  with  the  condition  prece- 
dent.f 

Sec.  1089.  SAME  SUBJECT— IMPOSSIBIL- 
ITY OF  PERFORMANCE.— It  is  no  excuse  for  the 
non-performance  of  a  condition  that  it  is  impossible  for 
the  obligor  to  fulfiU  it,  if  the  performance  be  in  its 
nature  possible;  while  absolute  and  inherent  impossi- 
bility of  performance,  in  its  true  sense,  is  alwajrs  an 
excuse.    Disability  is  a  very  different  thing  from  im- 

*Hotham  V.  East  India  Co.,  1  T.  R.  645,  in  which  Asliunt, 
J.,  said,  "that  if  the  performance  of  a  condition  precedent  had 
been  rendered  impossible  by  the  neglect  or  default  of  the  defend- 
ant, W  tt  eqttd,  to  performance." 

fCutter  V.  Powell,  3  Snuth's  L.  C.  1 ;  Smoot  v.  United  States, 
15  WaU.  S«,  48. 
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pfMsibility;  if  a  thing  is  possible  in  itself  to  be  done, 
that  is,  possible  in  the  nature  of  things  to  be  done,  a 
positive  contract  to  do  it  is  binding,  though  some  un- 
forseen  contingency,  accident  or  calunity  may  prevent 
its  performance  by  the  promisor.* 

Sec.  1090.  SAME  SUBJECT— SALES  DE- 
PENDENT UPON  ACTS  OF  OTHERS,  OR 
SOME  CONTINGENT  EVENT.—Where  the  act 

*Dexter  v.  Norton,  47  N.  Y.  62;  Thomas  t.  Knowles,  128 
Mass.  22;  McMillan  v.  Fox,  90  Wis.  ITS;  Jones  t.  The  United 
States,  96  U.  S.  24;  60  N.  Y.  487;  Summers  v.  Hibbard,  158 
m.  102 ;  Taylor  v.  CaldweU,  3  B.  &  S.  826 ;  Co.  Litt  206a.  The 
csMs  hold  that  the  destruction  of  vendor's  mill,  where  goods  are 
to  be  mode,  thoa^  making  it  impossible  to  perform  the  bar- 
gain, is  not  an  excuse,  otherwise  if  the  contract  had  been  to 
produce  the  goods  in  the  vendor'*  own  m3l.  But  if  a  thing  be 
phjsicaUy  impossiUe,  or  be  rendered  impoaaible  by  the  act  of 
God,  the  performance  of  that  thing  will  be  excused,  as  where 
the  contract  is  to  sdl  a  horse  to  be  dehvered  on  a  fixed  day,  and 
in  the  interval  the  horse  dies  the  death  of  the  specified  horse 
excuses  the  performance.  Shep.  Touch.  17S,  S82;  Rugg.  t. 
Hinett,  11  East  210;  Dexter  v.  Norton,  47  N.  Y.  62.  In  Rugg. 
T.  Minett,  supra,  the  rule  was  laid  down  thus :  "The  principle 
seons  to  Ite  that,  in  contracts  in  which  the  performance  depends 
on  the  continued  existence  of  a  given  person  or  thing,  a  condi' 
tion  is  implied  that  the  impossibility  arising  from  the  perishing 
of  the  person  or  thing  shall  excuse  the  performance."  Robinson 
V.  Davidson,  L.  R.  6  Ex.  369,  excusing  a  lady  from  playing  a 
piano  at  a  concert  because  she  was  too  ill  to  perform  her  con- 
tract; Lorillard  v.  Clyde,  142  N.  Y.  66;  Caden  v.  Farwell,  98 
Mass.  1S7,  holding  that  death  of  the  promitee  in  contract  to  per- 
form ptnonaf  service  excuses  performance.  Harrison  v.  Conlan« 
iO  Allen  86. 
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of  a  tliird  person  is  made  a  condition  precedent  to  the 
aale,  or  to  the  liability  for  payment,  it  must  be  per- 
formed, or  some  excuse  given  for  non-performance. 
Thus  if  the  condition  be  that  the  article  shall  accom- 
plish a  certain  result  in  the  opinion  of  some  third  per- 
son, his  decision,  in  the  absence  of  fraud,  is  final.  So 
the  architect's  certificate  in  building  contracts,  and  the 
affidavit  of  a  justice  of  the  peace  or  notary  in  insur- 
ance contracts,  are  enforced  strictly  in  law  when  made 
a  part  of  the  contract.* 

Where  the  condition  upon  which  the  sale  depends  is 
the  happening  of  some  future  event,  tiie  question  arises 
OS  to  the  duty  of  the  promisee  to  give  notice  that  the 
event  has  happened.  The  rule  is,  that  if  the  happen- 
ing of  the  event  is  equally  open  to  the  knowledge  of 
both  parties,  it  is  not  necessary  to  give  notice;  both 
are  bound  to  take  notice.  While  if  the  event  or  con- 
tingency is  peculiarly  within  the  knowledge  or  informa- 
tion of  the  plaintiff,  he  must  give  notice  before  the  lia- 
bility of  the  defendant  becomes  fixed.  Thus  where  the 
sale  of  a  commodity  was  upon  the  condition  that  tlie 
vendee  would  pay  as  mud)  as  the  seller  could  get  from 
any  one  else,  and  the  vendee  could  not  know  without 
notice  how  much  to  pay,  it  was  held  that  the  vendor 
could  not  bring  an  action  untU  he  had  given  such  no- 
tice.! 

*Robbiii8  T.  CUrk,  129  Mus.  145;  Nofsinger  v.  Ring,  71  Mo. 
149;  Eiitland  v.  Moore,  40  N.  J.  £q.  106;  Johnson  v.  Phoenix 
Iiu.  Co.,  lis  Mass.  49;  Smith  v.  Briggs,  S  Denio  73. 

t6  M.  &  W.  164 ;  Watson  v.  Walter,  83  N.  H.  491 ;  Taster 
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Sec  1091.  SAME  SUBJECT— SALES  TO  AR- 
RIVE.— A  very  common  contract  of  sale  is  the  sale 
of  goods  "to  arme"  or  "on  arrivaJ."  Such  a  sale  is 
conditiona]  or  executory  in  diaracter.  No  title  passes, 
as  a  rule,  and  no  obligation  arises  on  either  side,  unless 
the  goods  arrire.*  So  the  result  of  the  decisions  seems 
to  be  that  goods  sold  on  arrival  of  a  certain  ship,  or  to 
arrive  by  a  certain  ship,  the  two  expressions  meaning 
the  same  thing,  implies  the  conditions  liiat  the  ship  shall 
arrive,  and  iiie  goods  sold  shall  be  (m  board  at  arrival. 
The  goods  which  do  arrive  must  be  of  the  kind  and 
quality  stipulated  for,  or  the  sale  is  not  completed;  so 
if  Uie  months  m  which  shipment  is  to  be  made  is  stipu- 
lated, or  the  routes  of  shipment,  these  must  be  complied 
with,  but  where  goods  were  to  arrive  "by  the  Christo- 
pher" and  arrived  by  the  St.  Christopher,  the  buyer  was 
not  excused  from  receiving  them.t 

The  sale  of  a  "cargo"  to  arrive  by  a  certain  ship, 
means  the  sale  of  all  that  the  vessel  is  capable  of  car- 
rying, and  the  buyer  is  thereby  entitled  to  all  she  car- 
ries, and  is  not  bound  to  actxpt  less.]: 

In  sales  of  goods  to  arrive  it  is  a  common  condition 

T.  Bartlett,  S  Cush.  S64.  If  the  notioe  is  stipulated  to  be  given, 
this  must  be  done  at  all  events. 

•Shields  t.  Pettie,  t  Sandf.  «6«;  4  N.  Y.  U2;  Rogen  v. 
Woodruff,  as  Ohio  St.  63* ;  ClaA  v.  Fye,  121  N.  Y.  470. 

fSmith  V.  Pettee,  70  N.  Y.  18;  Hill  v.  Blake,  97  N.  Y.  «15; 
Nddon  T.  Smith,  86  N.  J.  L.  184. 

JBaiTowman  v.  Drayton,  S  Ex.  Div.  15 ;  Pembroke  v.  Parsons, 
S  Gray  689;  Sugar  Refinery  v.  Castano,  48  Fed.  Rep.  S79. 
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that  the  vendor  shall  give  notice  of  the  name  of  the 
ship  on  which  the  goods  are  expected,  as  soon  as  it 
becomes  known  to  him.  And  a  strict  compliance  with 
this  stipulation  is  held  a  condition  precedent  to  his 
right  to  enforce  tiie  contract.  § 

Sec.  1092.  SAME  SUBJECT— CONCUR- 
RENT OR  MUTUAL  CONDITIONS.— In  a  sale 
the  obligation  of  the  vendor  to  deliver,  and  that  of  the 
buyer  to  pay  are  concurrent  conditions  in  the  nature  of 
mutual  conditions  precedent,  so  that  neither  can  enforce 
the  contract  without  showing  performuice,  or  offer  to 
perform,  on  his  part.  The  first  step  must  be  taken  by 
the  vendor  who  delivers,  or  offers  to  deliver,  but  he  is 
not  bound  to  deUver  if  the  vendee  is  not  ready  to  pay. 
If  no  place  of  delivery  is  stipulated  the  articles  are, 
if  portable,  deliverable  at  the  place  of  sale,  and  the  seller 
is  not  in  default  until  the  buyer  has  come  and  demanded 
them.* 

It  is  a  general  rule,  established  by  the  weight  of  au- 
thority, that  a  failure  to  deliver  the  first  installment  of 
goods  according  to  an  entire  contract  deliverable  in  in- 
stallments, unexcused,  or  unwaived,  by  the  buyer,  is  a 
breadi  of  the  whole  contract  and  operates  to  release 

§4  Camp.  329;  11  Ex.  649e. 

•Jones  V.  Marsh,  88  Vt.  144;  Simmons  v.  Green,  85  0.  St. 
104 ;  Hanson  v.  Slaven,  98  Cal.  877 ;  Leslie  v.  Casey,  69  N.  J.  L. 
6;  Lobdell  v.  Hopkins,  6  Cow.  616;  Phelps  v.  Hubbard,  61  Vt. 
489.  If  the  seller  agrees  to  deliver  on  a  stated  day,  he  should 
seek  the  buyer  and  offer  deliyery.  Hapgood  v.  Shav,  106  Mass. 
876- 
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the  buyer  from  accepting  any  other  installment.^  It 
is  not  always  easy  to  determine  whether  time  in  such 
contracts  is  a  condition  precedent  or  not.  The  courts 
seek  to  discover  what  the  parties  really  intended,  and  if 
it  appears  on  a  fair  interpretation  of  the  language  and 
drcumstances  that  time  is  of  the  essence  of  the  con- 
tract, stipulations  in  regard  to  it  will  be  conditions 
precedent.* 

But  it  does  not  follow  that  a  failure  to  pay  for  one 
installment,  when  delivered  in  accordance  with  the  con- 
tract, releases  the  vendor  from  delivery  of  the  balance, 
since  prompt  payment  is  not  necessarily  so  important 
or  material  to  the  contract  as  prompt  delivery.  So  if 
the  refus^  to  pay  for  the  installment  was  tiie  result 
of  a  misunderstanding,  or  no  time  of  payment  had 
been  stipulated,  and  is  not  a  dear  justification  of  the 
inference  that  he  repudiates  the  entire  contract,  the 
vendor  is  not  released  from  further  delivery.t 

Sec.  1098.  SAME  SUBJECT— SALES  BY 
SAMPLE,  ON  TRIAL,  ETC.— If  goods  are  sold 
by  sample  it  is  always  an  implied  condition  that  the 

tNorrington  v.  Wri^t,  116  U.  S.  188;  Catlin  v.  Tobias,  26 
N.  Y.  217 ;  Lehigh  Zinc  Co.  v.  Trotter,  42  N.  J.  Eq.  678 ;  contra, 
65U.  390;66Fa.St  9JS. 

•Brown  V.  Guarantee  &  Trust  Co.,  128  U.  S.  403;  Pope  v. 
Porter,  102  N.  Y.  866;  Jones  v.  U.  S.,  96  U.  S.  24;  Woodward 
V.  Barton,  118  Mass.  81 ;  contra,  Davis  v.  Emery,  61  Me.  140. 

tMersey  Steel  Co.  v.  Nay]pT,  9  App.  Cas.  (Eng.)  434;  Win- 
chester V.  Newton,  2  Allen  492;  Shinn  v.  Bodine,  60  Pa.  St. 
ISi;  Palmer  v.  Breen,  34  Minn.  39;  Stephenson  v.  Cady,  117 
Mass.  6 ;  McGrath  v.  Gegner,  77  Md.  3S1. 
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buyer  shall  have  a  fair  opportunity  to  compare  the  bulk 
with  the  sample.  An  improper  refusal  by  the  vendor  to 
allow  this  is  a  breadi  of  the  contract,  whidi  justifies 
the  vendee  in  rejecting  the  articles,  although  m  fact, 
they  may  omfonn  to  the  sample.    (1  B.  &  C.  1.) 

In  sales  on  trial  or  delivery  with  a  right  to  buy  if 
one  likes,  the  buyer  has  a  reasonable  time  for  trial,  if 
no  time  has  been  set;  and  the  risk  is  in  the  vendor  until 
sudi  time  has  elapsed.  The  question  of  reasonable  time 
is  for  the  jury  to  determine.* 

So  if  the  trial  agreed  upon  involves  the  consump- 
tion or  destruction  of  what  is  tried,  the  jury  must  de- 
termine whether  the  quantity  consumed  was  more  than 
necessary  for  the  trial,  for  in  such  case  the  sale  would 
be<x>me  absolute  by  an  implied  acceptance.  (50  Ala. 
829;  117  Mass.  821;  8  M.  &  W.  170.) 

The  ccmtract  of  "sale  or  return"  differs  from  a  sale 
on  trial,  as  in  the  sale  or  return  the  title  passes  at  once 
to  the  buyer,  subject  to  an  obligation  of  the  vendor  to 
rebuy  within  the  time  stipulated,  or  within  a  reasonable 
time  if  none  has  been  stated.  If  the  right  t»  return  is 
not  exercised,  and  the  property  is  retained,  the  sales 
become  absolute.    If  the  buyer  resold  or  pledged  the 

•Hunt  T.  Wyman,  100  Mass.  198;  Ljodb  v.  SUUs,  97  Tenn. 
614 ;  Hall  Machine  Co.  v.  Brown,  82  Tex.  469;  Kahn  t.  IQabune, 
50  Wis.  235 ;  Turner  t.  Machine  Co.,  97  Mich.  174.  There  may 
be  an  express  or  implied  acceptance,  but  if  the  time  for  trial  is 
specified,  the  failure  to  return  the  goods  within  the  time  makes 
it  a  sale.  So  it  may  be  necessary  to  give  the  vendor  notice  of 
the  triid.    Gibson  v.  V«l,  68  Vt  476;  Aiken  v.  Hyde,  99  Mass. 

les. 
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goods  it  would  be  inconsistent  with  the  intention  to  re- 
turn the  goods.1[ 

Where  the  condition  is  that  the  sale  shall  be  satis- 
factory, as  where  made  to  answer  some  special  order, 
this  condition  is  valid,  and  if  the  buyer  does  not  find 
the  article  satisfactory  he  need  not  accept,  regardless 
whether  the  article  in  fact  conforms  to  the  cnrder  and 
ought  to  be  satisfactory.* 

It  is  held  that  if  one  sells  an  article  by  a  particular 
description,  it  is  a  condition  precedent  to  bis  right  of 
action,  that  the  tiling  which  he  delivers  or  offers  to 
deliver  should  conform  to  the  description.!  But  the 
Amencan  cases  usually  treat  particular  words  of  de- 
scription as  constituting  an  implied  warranty.^ 

The  English  rule  is  exemplified  in  the  sale  of  stock, 
notes,  bills  of  exchange  and  ihe  like,  where  not  by  col- 
lateral warranty,  but  by  the  principal  contract  itself, 
it  becomes  a  condition  precedent  that  the  vendor  must 
deliver  genuine  paper,  and  not  false  or  counterfeit 
paper.§ 

picEimiey  v.  Bradley,  117  Ma«.  S31 ;  Oay  t.  Dare,  lOd  Cal. 
464^  Jones  v.  Wright,  71  111.  61 ;  Kirktuun  v.  Allenborough,  1 
Q.  B.  201 ;  88  la.  607 ;  fiS  Kans.  74S. 

*BroTn  T.  Foster,  113  Mass.  1S6;  Gibson  t.  Cranage,  S9 
Mich.  49;  Gray  t.  R.  R.  Co.,  11  Hun  70;  Machine  Co.  ▼.  Ches- 
rown,  8S  Minn.  S8;  Piatt  v.  Broderick,  70  Mich.  580.  These 
cues  hold  the  rule  applicable  to  a  sale  of  a  "suit  of  clothes,"  a 
"portrait,"  a  "steamboat,"  a  "harvester,"  and  the  like. 

tChanter  t.  Hopkins,  4  M.  ft  W.  899 ;  Nichol  v.  Godts,  10  Ex. 
191;  Allan  v.  Lake,  18  Q.  B.  560. 

JPeckham  v.  Davis,  98  Ala.  474 ;  Gardner  v.  Lane,  9  Allen 
49t. 

SJones  V.  Ryde,  6  Taunt.  488:  MitcheU  v.  Newhall,  15  M.  ft 
W.  487 ;  Lamond  v.  Davall,  9  Q.  B.  1080. 
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CHAPTER  VII. 

VAKEANTT  IN   SALES  OF   FEBSONAL   PBOFEBTT. 

Sec.  1094.     WARRANTY    DEFINED    AND 

EXPLAINED.— A  warranty  is  a  collateral  under- 
taking forming  part  of  the  contract,  by  agreement  of 
the  parties,  express  or  implied.  It  is  said  to  be  a  col- 
lateral undertaking  because  it  forms  no  essential  part 
of  the  contract  of  sale.  The  sale  is  no  less  complete  in 
the  absence  of  warranty;  nor  do  antecedent  representa- 
tions form  any  part  of  the  bargain.  A  warranty  given 
after  the  sale  is  completed  is  not  supported  by  the  con- 
sideration of  the  sale,  and  is  void  unless  there  is  some 
new  consideration.  It  has  also  been  held,  that,  though 
the  goods  have  been  delivered,  if  the  price  has  not  been 
paid,  the  warranty  ^ven  at  the  time  of  fixing  \he  price 
will  form  part  of  the  contract.* 

So  if  the  vendee  refuses  to  receive  the  goods  on  ac- 
count of  the  vendor's  refusal  to  fulfill  some  obligation 
inciunbent  upon  him  to  give  a  warranty,  and  it  is  then 
given,  though  the  contract  was  approved  before  it,  the 
warranty  attaches  to  the  contract  and  is  valid.t 

•Hillman  v.  Wilcox,  SO  Me.  670;  Larey  v.  Taliaferro,  57  Ga. 
449;  100  Mass.  432.  See  this  subject  in  Vol.  4  Cyclopedia  of 
Law,  under  Contracts. 

tl4  Wis.  «58;  62  Ga.  SS8;  68  Wis.  428.  Thus  where  third 
persons  before  purchasing  from  the  original  buyer,  called  upon 
the  seller  and  asked  him  if  a  warranty  would  follow  the  goods 
lU 
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It  is  sometimes  difficult  to  detenniae  wfaetiter  a  state- 
ment is  merely  an  expression  of  opinion,  or  whether  it 
is  a  warranty.  It  must  be  a  statement  of  fact,  and 
must  express  or  imply  a  promise  to  make  good  such 
representaticms  as  to  the  merchandise  sold  as  were  re- 
lied upon  by  the  buyer,  if  it  is  to  constitute  a  warranty. 
It  is  not  necrasary  in  an  express  warranty  to  prove  any 
fraud,  in  an  action  for  the  breach,  though  alleged  in 
the  declaration.* 

Sec.  1095.  WHAT  CONSTITUTES  AN  EX- 
PRESS WARRANTY.— The  character  of  the  lan- 
guage used  and  the  character  of  the  property  sold,  as 
well  as  the  intention  of  the  parties  finally  reached,  must 
all  be  considered  in  determining,  what  is  a  wuranty. 
In  cases  where  the  alleged  warranty  was  in  writing  it 
has  been  left  to  the  jiuy  to  say  whether  the  intention 
of  the  parties  was  that  the  representations  should  con- 
stitute a  warranty  or  not.  In  other  cases  the  court 
deterinines  whether  the  contract  contains  an  express 
warranty  or  not.  The  well  settled  propositions  as  to 
what  constitutes  an  express  warranty  are  stated  to  be: — 

vben  they  came  into  their  posBession,  and  his  affirmation. that  it 
would,  was  held  to  be  upon  a  sufficient  consideration,  and  a  war- 
ranty would  be  supported  by  it.  In  Ohio,  the  court  draws  the 
f (lowing  distinction  between  warranty  and  guaranty:  A  wai^ 
mnty  is  an  absohite  undertaking  in  pratwati,  as  well  as  m  futuro. 
While  a  guaranty  is  a  collateral  warranty,  sometimes  conditional, 
against  default  or  event  in  the  future.    11  Ohio  St.  153. 

*56  Mi<^.  447;  Dillman  t.  Nadelhoffer,  119  111.  567;  Gart- 
ner T.  Corwine,  67  Ohio  St.  846 ;  Shippen  v.  Bowen,  182  U.  S. 
STS.    Coatra,S2  Mich.  254;  14  Mich.  108. 
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1.  Neither  the  word  "warrant"  nor  any  other  par- 
ticular word  or  form  of  words  is  necessary. 

2.  Mere  words  of  praise  and  commendation,  or  which 
merely  express  the  vendor's  opinicm,  belief,  judgment, 
or  estimate,  do  not  constitute  a  warranty. 

8.  Any  positive  affirmation  of  a  material  fact  as  a 
fact,  intended  by  the  vendor  as  and  for  a  warranty, 
and  relied  upon  as  such,  is  sufficient;  and  some  hold 
the  actual  intent  to  warrant  unnecessary. 

4.  Whether  a  particular  assertion  is  an  affirmation 
of  a  positive  fact,  or  only  praise  and  commendation, 
opinion  or  judgment,  is  a  question  for  the  jury,  where 
the  meaning  is  ambiguous,  and  the  intention  of  the  par- 
ties may  be  gathered  from  surrounding  circumstances.* 

Where  the  vendor  knows  the  use  to  which  goods 
are  to  be  put,  and  warrants  them  perfect,  the  warranty 
is  qualified  by  the  use  intended.!    It  is  said  that  the 

•Benj.  Sales  (7th ed),  p.  664;  Hbrton  v.  Green,  66  N.  C.  896 ; 
Shippen  v.  Bowen,  122  U.  S.  ST5 ;  Kirclmer  v.  Conrad,  9  Mont. 
191 ;  Stevens  v.  Bradley,  89  la.  174;  Figge  v.  HHl,  61  la.  480; 
Kenner  t.  Harding,  80  HI.  268;  Barnes  t.  Bums,  81  Wis.  231. 
In  6  M.  &  R.  1X4,  the  seller  after  saying  that  the  horse  sold  was 
sound  to  the  best  of  his  knowledge,  was  asked  to  warrant  it,  and 
replied,  "I  never  warrant,  I  wouldn't  warrant  myself,"  it  ap- 
peared that  the  horse  was  unsound  and  he  knew  it,  and  it  was 
held  that  this  was  a  qualified  warranty  that  the  horse  was  sound 
to  the  best  of  his  knowledge.  So  a  warranty  that  a  horse  is  all 
right  except  that  he  would  sometimes  shy,  is  broken  by  partial 
blindness  in  the  horse  so  warranted.    49  Conn.  462;  8  Neb.  218. 

141  Wis.  680;  117  Mass.  52S;  28  Conn.  828;  48  Wis.  229. 
So  a  warrant  is  usually  limited  to  the  expression  used.  Wason  v. 
Rowe,  16  Vt  626;  69  Ala.  Ill;  Gentilli  v.  Staroce,  188  N.  Y. 
140. 
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interpretation  of  a  written  warranty  is  for  the  court 
and  of  an  oral  one  for  the  jury. 

As  to  oral  warranties,  if  the  bargain  is  formally  in 
writing,  and  makes  no  mention  of  a  warranty,  no  oral 
warranty  made  at  the  same  time  or  previously  can  be 
added  to  it  or  offered  in  evidence.*  Otherwise  if  the 
writing  is  informal*  as  a  mere  "bill  of  parcels"  or  a 
receipt,  and  the  like.t 

A  general  warranty  is  said  not  to  apply  to  patent 
and  obvious  defects,  which  are  apparent  on  a  simple 
inspection,  and  do  not  require  skill  to  discover;  yet  the 
warranty  may  be  so  expressed  as  to  protect  the  buyer 
from  the  consequoices  of  apparent  defects  in  the  thing 
sold.t 

A  warranty  against  unsoundness  in  horses,  does  not 
cover  a  temporary  and  curable  injury  existing  at  the 
sale,  and  sudj  an  injury  is  not  a  breach  of  the  war- 
ranty unless  the  horse  is  unfitted  for  service  in  conse- 
quence, or  the  value  is  affeeted.S    Cribbing  is  held  to 

•DeWitt  T.  Berry,  184  U.  S.  812 ;  Zimmerman  Mfg.  Co.  v- 
Dolph,  104  Mich.  281 ;  Johnson  t.  Truesdale,  46  Minn.  847. 

tAtwater  t,  Clancy,  107  Mass.  369 ;  Hersom  t.  Hendereon,  21 
N.  H.  224;  Hazard  v.  Loring,  10  Gush.  267. 

tHill  V.  North,  34  Vt.  604;  Leavitt  v.  Fletcher,  60  N.  H.  188; 
Williama  v.  Ingram,  21  Tex.  300 ;  Reed  v.  Hastings,  61  HI.  266 ; 
Shewalter  v.  Ford,  34  Mtss.  417;  Birdseje  t.  Frost,  84  Barb. 
867.  The  rule  seeming  to  be  that  if  an  obvious  defect  is  wai^ 
ranted  against,  it  may  be  enforced  against  the  seller.  Fitzgerald 
V.  Evans,  49  Minn.  641 ;  Calawa;  v.  Jones,  19  Ga.  277. 

SRoberts  v.  Jenkins,  21  N.  H.  116;  Komegay  v.  White,  10 
Ala.  266;  Hwmpeon  v.  Bertrand,  28  Ark.  781. 
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be  an  unsoundness,  while  lameness  may  or  may  not  be 
according  as  to  whether  it  is  permanent  or  not.* 

Warranties  usually  are  understood  to  apply  to  the 
state  of  things  existing  at  the  time  of  sale  only,  but  if 
the  language  is  sufficiently  clear  and  explicit  it  may 
enlarge  the  warranty  to  cover  future  infirmities  and 
defects.t 

Authorized  agents  may  warrant  the  thing  sold  and 
bind  the  owner,  but  neither  auctioneers,  brokers,  nor 
a  special  selling  agent  hare  power  to  warrant  without 
express  authority,  or  any  usage  or  custom  to  that  ef- 
feet4  And  some  cases  hold  that  a  general  selling  agent 
has  no  authority  to  wiurant  without  express  authonty 
or  a  custom  and  usage  to  that  effect.  § 

Sec.  1096.  IMPLIED  WARRANTIES.— Im- 
plied warranties  are  created  by  law,  or  spring  from  facts 

*Walker  t.  Hoisington,  43  Vt.  608;  Alexand^  v.  Dutton,  68 
N.  H.  28%;  Brown  v.  Btgelow.  10  Allen  248. 

f  Bowman  v.  Clemmer,  60  Ind.  10;  Miller  v.  McDonald,  IS 
Wis.  673 ;  Fatman  v.  Thompson,  2  Disney  482.  In  the  last  case 
the  vendor  of  a  slave  warranted  that  be  should  be  a  slave  for 
life  in  1861,  and  the  vendor  was  held  liable  for  breach  of  this 
warranty,  when  in  1863  the  slave  was  liberated  by  the  Emancipa- 
tion Proclamation.  So  articles  may  be  warranted  to  last  and  be 
free  from  defects  for  a  period  of  years,  but  8u<^  stipulations 
covering  a  term  of  years  must  be  in  writing  under  the  statute  of 
frauds. 

tBlood  V.  French,  9  Gray  198;  Dodd  v.  Farlow,  11  AUoi 
426;  Cooley  v.  Perrine,  41  N.  J.  L.  82«;  42  N.  J.  L.  628; 
Ahem  v.  Goodspeed,  72  N.  Y.  108. 

iUpton  V.  Suifolk  Mills,  11  Cush.  686 ;  contra,  Murray  v. 
Broolu,  41  la.  46 ;  Tahnage  v.  Bieriiause,  108  Ind.  270. 
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existing  at  the  time  of  the  sale,  and  from  what  the  par- 
ties did,  rather  than  from  what  was  said;  they  are  silent 
contracts  implied  from  the  transaction.  Ordinarily 
vt^ere  there  is  an  express  warranty  of  one  thing,  as 
of  one  quality,  there  is  no  implied  warranty  of  some 
other  quality.* 

Sec  1097.  IMPLIED  WARRANTY  OF  TI- 
TL£. — The  rules  established  to  determine  when  there 
is  an  implied  warranty  of  title  are  mainly  these: 

1.  In  executory  contracts  of  sale,  the  vendor,  by 
•implication,  warrants  his  title  to  the  goods  he  prom- 
ises to  selL  The  reason  for  this  is,  that  if  A  promises 
to  sell  a  hundred  bushels  of  wheat  to  B,  the  contract 
would  not  be  fulfilled  l^  a  transfer  of  the  mere  pos- 
session of  another  man's  wheat.  So  A,  by  promising 
to  sell,  impliedly  warrants  that  he  has  tiie  rig^t  to  sell. 
No  express  assertion  of  ownership  is  necessary,  as  the 
sale  itself  is  an  assertion  of  ownership.f 

2.  In  the  sale  of  an  ascertained,  specific  chattel, 
affirmation  by  the  vendor  that  the  chattel  is  his,  is  a 
warranty,  and  this  affirmation  may  be  implied  from  his 
conduct  as  well  as  from  his  words.  Thus  if  the  seller 
is  in  possession  of  the  chattel,  selling  in  his  own  right 
as  absolute  owner,  there  is  an  implied  warranty  of  own- 
ership.} 

*Hie  "t*^™  IB,  expratio  wnku  est  exclano  alterku.  loter- 
lutimial  PaTomnt  Co.  v.  Smith,  17  Mo.  App.  364 ;  Plow  Works 
T.  Hitm  Co.,  90  Wia.  S90 ;  Deming  t.  Foster,  42  N.  H.  176. 

tfienj.  Sales,  See.  687. 

XDarri.  v.  Brm^ay,  11  OUe  MS;  ^uittuck  v.  Grcd,  104 
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8.  In  the  absence  of  such  implication,  and  where 
no  express  warranty  is  given,  tiie  vendor,  by  the  mere 
sale  of  a  chattel,  does  not  warrant  his  title.*  But,  if, 
in  such  a  case,  tlie  vendor  knew  he  had  no  title,  and  con- 
cealed that  fact  from  the  buyer,  he  would  be  liable  on 
the  ground  of  fraud. 

It  is  claimed  in  some  text-books  that  the  vendor  does 
not  by  tiie  mere  act  of  sale  assert  that  he  has  title, 
and  it  is  so  held  in  some  of  the  leading  cases.  But  the 
weight  of  authority  seems  to  be  in  favor  of  the  rule 
tiiat  warranty  of  title  arises  from  the  mere  act  of  sale. 
That  is,  that  the  sale  of  a  personal  chattel  implies  an 
affirmation  by  the  vendor  that  the  chattel  is  his,  and 
that  he  warrants  the  title,  unless  the  facts  and  circum- 
stances show  a  contrary  intention,  as  that  he  intended 


Mass.  4S;  Jeffera  v.  Easton,  118  Cal.  845;  Morris  t.  Thompson, 

85  III.  16;  Hunt  t.  Sackett,  SI  Mich.  18.  By  "possesaion,"  ia 
meant  constructive  possession  b;  a  bailee,  or  agent  as  well  as 
actual  possession.  Harper  v.  Dotson,  iS  la.  232 ;  49  N.  H.  810. 
So  a  warranty  of  title  means,  a  free  and  perfect  title,  and  would 
be  broken  if  the  chattel  was  subject  to  mortgage,  pledge,  in- 
cumbrance or  lien.    Hodges  v.  Wilkinson,  111  N.  C.  66. 

*Gould  V.  Bourgeois,  51  N.  J.  L.  878 ;  Krumbhar  v.  Birch,  88 
Fa.  St.  426 ;  2  Bl.  Com.  461 ;  Morley  v.  Attenborough,  8  Ex. 
500 ;  but  see,  Eicholz  v.  Banister,  17  C.  B.  N.  S.  708,  from  which 
Mr.  Benjamin  states  the  trUe  rule  to  be,  "A  sale  of  personal 
chattels  implies  an  affirmation  b;  the  vendor  that  the  chattel  is 
his,  and  therefore  he  warrants  the  title,  unless  it  be  shown  by  the 
facts  and  circumstances  of  the  sale  that  the  vendor  did  not  intend 
to  assert  ownership,  but  only  to  transfer  such  interest  as  he  might 
have  in  the  chattel  sold,"  Benj.  Sales,  Sec.  689.  ' 
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only  to  transfer  the  interest  he  had  in  the  thing  sold. 
(Eichholz  r.  Bannister,  supra.) 

In  America,  it  is  the  general  rule  that  where  goods 
are  in  the  possession  of  a  third  person  at  the  time  of  a 
sale  there  is  no  warranty  by  implication  of  the  title  in 
the  seller,  the  maxim  caveat  emptor  applies,  and  the 
vendee  buys  at  his  peril.*  While  if  the  goods  are  in 
the  possession  of  the  vendor,  actual  or  constructive, 
Acre  is  an  implied  warranty  of  title.t  But  the  agent 
of  the  vendor  would  not  be  considered  a  third  person 
within  the  meaning  of  the  rule.  The  fact  of  the  vendor 
being  out  of  possession,  is  held  to  be  enough  to  put  the 
rendee  on  inquiry. 

The  distinction  made  where  the  vendor  is  in  or  out 
of  possession  of  the  thing  sold  is  held  generally  in  the 
United  States,  but  is  not  the  rule  in  Bngland,  where 
there  is  no  such  distinction  made.  (Fasley  v.  Free- 
man, 8  T.  R.  58.) 

But  in  o£Scial  sales,  that  is,  sales  by  officers  of  the 
law  of  the  interest  of  the  defendant  or  party,  as  by 
sheriffs,  executors,  guardians,  mortgagees,  assignees  in 
insolvent,  and  the  like,  there  is  no  implied  warranty 
of  title  in  the  party  whom  the  officer  represents,  and 
it  is  simply  his  interest,  whatever  it  may  be,  that  is 
sold.t 

'Huntington  t.  Rail,  86  Me.  fiOl ;  Ltw^  ▼.  Rfckingbottoni, 
S8  Miss.  772;  Edick  v.  Crim,  10  B«rb.  445;  Scnmtoo  t.  Ckrk, 

39  N.  Y.  aao. 

tBennett  v.  Bartlett,  6  Cuab.  (60  Mass.)  JIBS ;  Burt  v.  Dewey. 

40  N.  Y.  28S ;  Porter  t-  Bri^t,  8«  Pa.  St  141 . 
tSheppaxd  v.  Earies,  18  Hun    651 ;  Hidb  t.  Skinner,  71 
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In  America  there  is  alao  an  implied  waxnaty  that 
the  tiling  sold  shall  be  of  the  kind  or  species  that  it  is 
described  to  be,  that  is,  an  implied  warranty  of  iden- 
titff.  In  B^gland  this  is  called  an  implied  conditioa. 
sinoe  the  ri^t  of  die  vendee  to  return  the  article  for  a 
breach  is  more  clear  than  in  the  case  of  an  implied  war- 
ranty.* 

An  implied  warranty  also  arises  in  the  sale  of  com- 
mercial paper,  that  the  paper  is  genuine,  that  is,  that 
the  signatures  to  the  paper  are  not  forged;  that  the 
signers  are  competent  to  contract;  but  not  that  they 
are  solvent  and  responsible.! 

Sec.  1098.  IMPLIED  WARRANTY  AS  TO 
QUALITY  OF  GOODS— CAVEAT  EMPTOR.— 
In  respect  to  quality,  the  maxim  of  the  ccsnmon  law, 
caveat  emptor  (let  the  purchaser  beware) ,  is  the  general 

N.  C.  5S9 ;  Johnaon  v.  Lajbourn,  66  Minn.  882 ;  Baker  v.  Aroot^ 

67  N.  Y.  448. 

*Peckliam  v.  Davia,  98  Ala.  474;  Doonce  y.  Dow,  64  N.  Y. 
411 ;  Wolcott  v.  Mount,  S6  N.  J.  L.  262 ;  Webster  MaiUe  Ca  v. 
Drjden,  90  la.  S7 ;  Mone  v.  Moore,  8S  Me.  473 ;  Holt  v.  Fie, 
120  Pa.  St.  425.  The  cases  holding  that  a  sale  of  an  article  as 
of  a  certain  description,  as  "earlj  strap-leaf  tumip-seed,"  or 
"XX  pipe  iron,**  was  an  implied  warrant;  that  the  article  was 
of  the  variet;  and  character  represented.  So  in  Jones  ▼.  George 
61  Tex.  846,  a  druggist  was  held  liable  for  the  failure  of  a  crop, 
caused  by  the  breach  of  his  implied  warranty  in  the  sale  of  "Paris 
green,"  he  having  deUvered  "chrome  green." 

fBank  t.  Morton,  4  Gray  156 ;  Ward  v.  Haggard,  75  Ind. 
881 ;  Meyer  v.  Richards,  168  U.  S.  385 ;  Lobdell  v.  Baker,  1  Met. 
193;  Swanzey  v.  Parker,  50  Fa.  St.  450;  Littauer  v.  Goldman* 
72  N.  Y.  606. 
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rule  applicable  to  aales  of  personal  property.  The  maxim 
of  caveat  emptor  is  universally  adopted  in  America,  save 
perhaps  in  South  Carolina.  In  a  sale  of  an  existing 
specific  dwttel,  inspected  or  selected  by  &e  buyer,  or 
subject  to  his  inspection,  caveat  emptor  applies,  no  im- 
plied warranty  of  quality  arises;  or,  as  sometimes 
stated,  "a  sound  price  does  not  in  and  of  itself,  import 
a  sound  quality."*  Where  a  diattel  is  to  be  made  or 
supplied,  as  made  to  the  order  of  the  purchaser,  there 
seems  to  be  an  implied  warranty  that  it  is  fit  for  the 
purpose  for  which  it  is  ordinarily  used,  and  if  it  is  for 
a  specific  use,  warranty  of  fitness  for  that  use  is  im- 
plied. So  in  a  sale  by  sample  the  vendor  impliedly 
warrants  the  bulk  to  be  equal  to  the  samplct 

But  it  is  not  to  be  assumed  that  in  all  cases  vdiere 
a  sample  is  exhibited  that  the  sale  is  by  sample.  The 
vendor  may  want  to  sell  and  so  show  a  sample  to  the 
vendee;  the  vendee  may  ask  if  the  others  are  all  like 
the  sample,  but  the  vendor  may  not  intend  to  sdl  by 
sample,  and  merely  wish  to  better  explain  the  goods 

*Hadley  v.  Clinton,  19  Oliio  St  502;  Winsor  v.  Lombard,  18 
Pick.  59;  Day  t.  Pool,  62  N.  Y.  416;  Scott  Lumber  Co.  v. 
Hafiierlothuni,  91  Wis.  667 ;  Morris  v.  Thompson,  85  HI.  16 ; 
Moore  t.  McKinlay,  5  Col.  471.  These  cases  holding  the  maxim 
to  apply  in  the  sale  of  a  cow,  fi^  syrup,  lumber,  cattle,  garden 
seeds,  and  the  like.  Contra,  Timrod  t.  Schoolbred,  1  Bay  S24; 
Houston  V.  Gilbert,  3  Brev.  63,  South  Carolina  cases. 

fMyer  v.  Wheeler,  65  la.  890;  Schnitzel  y.  Print  Works,  114 
Mass.  123;  Hanson  t.  Busse,  46  HI.  499;  Leonard  t.  Fowler,  44 
N.  Y.  289;  Dayton  t.  Hoo^und,  S9  Ohio  St  671 ;  6  Cat  471 ; 
Bold  v.  WilstHi,  83  Pa.  St  819. 
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and  decline  to  warrant  the  bulk  to  be  eqiui  to  the  sam- 
ple. (Barnard  v.  Kellogg,  10  Wall.  888.)  Also  tiie 
buyer  may  refuse  to  buy  by  sample,  althou^  the  sam- 
ple is  sbown>  and  may  require  an  express  warranty. 
When  there  is  an  express  warranty  there  is  no  implied 
warranty  in  law.    (De  Witt  v.  Berry,  184  U.  S.  806.) 

If  goods  are  sold  by  sample,  and,  upon  inspection* 
the  bulk  is  found  not  to  be  equal  to  the  sample,  there 
is  no  obligation  upon  the  part  of  the  buyer  to  accept, 
but,  he  is  perhaps  required  t&  give  notice  that  he  will 
not  take  the  goods.  When  that  notice  is  ^ren  tiie 
goods  are  at  the  vendor's  risk,  and  the  rendee  is  under 
no  obligation  to  put  the  goods  in  a  warehouse  or  in  the 
hands  of  a  carrier.  And  by  the  usage  of  trade,  an  im- 
plied warranty  of  quality  may  be  assumed  by  the  pur- 
chaser.* 

Where  goods  are  sold  by  description,  and  the  phun- 
tiff  has  not  inspected  them,  it  is  said,  in  some  cases, 
that  there  is  in  addition  to  the  condition  precedent,  Ihat 
the  goods  shall  answer  the  description,  an  implied  war- 
rimty  that  they  shall  be  salable  or  merdiantable  and 
caveat  emptor  does  not  apply .t 


*Jones  T.  Bowden,  4  Taunt.  647,  ■when  H  had  been  tuual  in 
auction  uiles  of  drugs  to  state  in  the  catalogue  whether  they  were 
sea-damaged  or  not,  and  in  the  abeesoe  of  tbii  etat^nsnt,  it  was 
held  that  this  was  an  implied  warranty  that  tiuy  ware  not  lo 
damaged.  But  no  uiage  repugnant  to  tht  iarna  of  tha  coo- 
tract  could  be  admitted.  13  Allen  S58;  114  Maaa.  IM;  11 
Allen  426. 

fGardiner  ▼.  Gray,  4  Camp.  144;  Jones  t.  Just,  L.  R.  8  Q.  B. 
197 ;  Gaylord  Mfg.  Co.  t.  Allen,  53  N.  Y.  518 ;  Alden  r.  Hart, 
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So  goods  purchased  for  a  particular  use,  which  use 
is  made  known  to  t^e  seller,  are  impliedly  warranted  to 
be  reasomibly  fit  and  suitable  for  that  purpose.  (Morse 
V.  Union  Stock  Yards,  21  Or.  829;  Bierman  v.  City 
Mills  Co.,  161  N.  Y.  482;  Byers  v.  Chapin,  28  Ohio 
St.  800;  41  Md.  889.) 

But  the  warrmnty  of  goods  to  be  merdumtAble  only 
extends  to  goods  at  Ibe  time  they  leave  the  vendor's 
possession,  and  the  vendor  is  not  liable  for  any  deteri- 
oration caused  by  the  transit  or  shipment.* 

And  where  the  buyer  relies  upon  bis  own  judgment 
or  skill  to  select  suitable  articles,  thou^  tbey  are  to 
answer  a  particular  purpose  known  to  the  seller,  yet 
the  rule  of  caveat  emptor  applies.  (Benj.  Sales,  Sec. 
661;  Chanter  v.  Hopkins,  4  M.  &  W.  899;  5  Q.  B. 
288.) 

Sec.  1099.  EXCEPTION  TO  THE  RULE  OF 
CAVEAT  EMPTOR.— WhSe  it  is  the  general  rule 
tfaat  there  is  no  implied  warranty  of  quality  in  s^es  of 
an  inspected  and  specific  article,  yet  an  important  ex- 
ception to  this  rule  exists  in  tbe  case  where  articles  of 

161  Maas.  IP76;  Hovard  v.  Hozey,  28  Wend.  360;  Cullen  v. 
Blim,  S7  Ohio  St.  SS6.  In  sales  b;  sample  there  is  no  warrant; 
that  there  is  no  latent  defect  in  the  sample  or  in  the  bulk ;  while 
the;  miut  be  alike,  neither  of  them  must  be  perfect.  This  rule 
seems  to  be  modified  somewhat  when  apj^ed  to  the  manufacturers 
of  an  article.  Bradford  t.  Manley,  IS  Maes.  1S9;  Sands  v. 
Taylor,  S  Johns.  iOi  \  Jones  v.  Bright,  5  Bing.  6M;  Merriam  v. 
Field,  24  Wis.  640.  The  question  of  merchantabilitj  of  an 
article  is  for  the  jury,  1C9  Cal.  242. 
•Bull  T.  Rolmuon,  10  Ex.  842;  S4  Me.  209. 
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food  are  bought  for  domestic  consumption,  and  not  for 
trade,  in  which  case  it  is  always  implied  that  the  pro- 
visions are  wholesome.  Thus  it  has  been  held  that  a 
baker  warrants  by  implication  the  wholesomeness  of 
bread,  thou^  sold  at  a  discount  to  a  peddler  vrho  is  to 
distribute  it.* 

♦Sinclair  v.  Hathawaj,  67  Mich.  60 ;  96  Mich.  846 ;  Howard 
T.  Emerson,  110  Maaa.  S21 ;  Giroux  v.  Stedmaii,  146  Mass.  439 ; 
Hanson  t.  Hartae,  73  N.  W.  Rep.  168. 
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CHAPTER  VIII. 

CONCEBNtNO  THE  DELITEAT. 

Sec  1100.— IT  IS  THE  VENDOR'S  DUTY  TO 
DELIVER. — "After  the  contract  of  sale  has  been 
completed,  the  chief  and  immediate  duty  of  the  vendor, 
in  the  absence  of  contrary  stipulations,  is  to  deliver  the 
goods  to  liie  purchaser  as  soon  as  the  latter  has  com- 
plied with  the  conditions  precedent,  if  any,  incumbent 
on  him."    (Benj.  Sales,  See.  674.) 

Just  what  is  meant  by  delivery  here  may  be  confus- 
ing from  liie  fact  that  word  is  used  in  three  different 
senses  in  the  law  of  sales.  Thus,  it  is  used  with  refer- 
oice  to  tiie  passing  of  title  and  change  of  possession; 
with  reference  to  liie  transfer  of  possession,  it  may  be 
used  in  connection  with  the  formation  of  the  contract, 
and  the  performance  of  it;  and  finally  as  used  in  de- 
livery of  possession  in  performance  of  the  contract,  it 
may  be  used  where  the  sale  is  on  credit,  and  be  per- 
fectly proper,  and  yet  be  only  a  constructive  delivery  so 
as  to  allow  the  seller  to  exercise  the  right  of  stoppage 
in  tnauitu,  if  the  purchaser  becomes  insolvent  before 
the  goods  are  actuaUy  delivered  to  him. 

Hie  delivery  with  which  we  are  concerned  in  this 

ciiapter  is  tiiat  required  of  the  vendor  in  transferring 

the  goods  to  the  buyer  in  performance  of  the  contract, 

so  as  to  defend  an  action  by  the  buyer  for  non-deliv- 

126 
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ery.  The  deliveiy  necessitated  to  destroy  Hie  vendor's 
lien  or  right  of  stoppage  in  traimtu  will  be  discussed 
in  a  subsequent  chapter,  and  tiie  other  kinds  of  delivery 
have  already  been  treated. 

Sec.  1101.  DELIVERY  TO  PASS  PEOPEIU 
TY  BETWEEN  THE  PARTIES.— All  the  vendor 
has  to  do  in  order  to  pass  property  in  the  thing  sold  to 
tiie  vendee,  where  there  is  no  contrary  argument  or 
usage,  is  to  deposit  the  article  in  some  convenient  and 
suitable  place  for  the  buyer  to  take  away  whenever  he 
may  dioose.  Urns  rolling  a  barrel  of  flour  to  the  door, 
or  laying  the  tied  up  bundle  on  the  counter  before  the 
buyer  is  sufficient  delivery  on  the  part  of  the  vendor 
to  pass  title  to  the  vendee.  The  buyer  would  have  a 
reasonable  time  in  which  to  remove  the  goods,  after 
which  time  any  loss  in  the  article  would  fall  on  him.* 
As  a  general  principle  then,  "readiness  to  deliver,"  and 
full  opportunity  in  the  buyer  to  take  away,  is  amply 
sufficient  to  pass  the  title  and  the  risk  to  the  buyer; 
especially  is  this  so  where  the  buyer  has  taken  a  bill  of 
sale  or  paid  for  the  articles.!  But  it  may  be  agreed 
that  the  property  shall  remain  with  the  vendor  until 
the  fulfillment  of  conditions  by  the  vendee,  as  the  pay- 
ment of  the  price.  It  often  happens  that  there  is  a 
stipulation  that  the  buyer  shall  take  possession  of  the 

*Frazier  v.  Simons,  189  Mass.  5S1 ;  Dooforth  v.  Walker,  40 
Vt.«57j60ni.l90. 

fMcNamora  v.  Edminster,  11  Han  597 ;  Dugan  v.  Nichols, 
IM  Hus.  M. 
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goods  without  paying  for  Hxem  at  once.  Where  this  is 
the  agreemoit,  the  effect  of  the  taking  possession,  or 
being  given  the  opportunity  to  take  possession  on  the 
part  of  the  huyer,  is  to  pass  the  title  and  right  to  pos- 
session to  him.  But  even  where  this  is  stipulated,  should 
the  vendee  become  insolvent,  tbe  voidee  may  refuse  to 
deliver  and  ^terdse  his  right  of  lien  to  secure  payment 
of  the  purchase  price.* 

In  regard  to  this  delivery,  the  vendor  is  bound  only 
to  put  the  goods  at  the  buyer's  disposal,  not  to  send 
them.  Hie  sale  is  proven  by  delivery  when  the  prop- 
erty is  so  situated  that  the  buyer  can  take  possession 

•106  Mass.  4SX;  51  Vt  489;  White  t.  Welsh,  S8  Fa.  St.  4S1 : 
4  B.  &  C.  941.  In  this  last  case,  Bloxam  t.  Sanders,  Baylej,  J., 
delivering  tbe  jadgment,  said :  "Where  goods  are  sold  and  noth- 
ing is  aaid  as  to  the  time  of  deUvery,  or  tbe  time  of  payment,  and 
everything  tbe  seller  has  to  do  with  them  is  complete,  tbe  prop- 
erty vests  in  tbe  buyer,  so  as  to  subject  him  to  the  risk  of  any 
accident  which  may  happen  to  the  goods,  and  tbe  seller  is  liable 
to  deliver  than  wbenerer  they  are  demanded,  upon  payment  of 
tbe  price;  but  tbe  buyer  has  no  right  to  have  possession  of  the 
goods  until  he  has  paid  the  price.  The  sdler's  right  in  respect 
of  the  price  is  not  a  mere  lien  which  he  will  forfeit  if  he  parts 
with  possession,  but  grows  out  of  his  original  ownership  and  do- 
minion, and  paymoit  or  a  tender  of  the  price  is  a  condition  prece- 
dent on  the  buyer's  part ;  and  until  he  makes  such  payment  or 
tender  be  lias  no  ri^t  to  tbe  possession.  If  such  goods  are  sold 
opon  credit,  and  nothing  is  agreed  uptm  as  to  tbe  time  of  deliver- 
ing the  goods,  the  vendee  is  immediately  entitled  to  the  possession, 
and  the  right  of  poiie$$lon,  and  the  right  of  property  vest  at 
race  in  him ;  but  his  rij^t  of  possession  is  not  absolute ;  it  is  liable 
to  be  defeated  if  be  becomes  insolvent  before  be  o&tainr  poases- 
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of  it  ri^tfully.S  But  if  tiie  seller  is  bound  by  agree- 
ment or  custom  and  usage  to  cany  and  deliver  tbe 
article  at  a  fixed  price,  he  must  do  so,  and  within  a  rea- 
sonable time,  before  he  can  recover  the  price.*  Where 
tiie  delivery  by  the  vendor  is  to  ti^  place  on  the  doing 
of  a  oortain  thing  or  act  by  the  purdiaser,  the  vendor 
is  not  in  default  for  non-deliveryt  until  ^ven  notice  of 
Hie  perfonnance  of  tbe  act  upoa  whidi  the  delivery  is 
to  take  place.t 

Sec.  1102.  AS  TO  THE  PLACE  OF  DEHV- 
ERY.^ — As  to  the  place  of  delivery,  the  contract  being 
silent  upon  this  point,  it  is  usually  the  place  where  the 
goods  are  ^en  sold.  If  the  contract  imposes  upon  the 
vendor  the  obligation  of  sending  the  goods,  tbe  time 
itot  being  stated,  they  must  be  sent  in  a  reasonable 
time.  The  word  month  in  this  connection  means  a  cal- 
endar month.  If  a  number  of  days  are  named,  Sundays 
are  to  be  counted.  If  the  delivery  is  to  be  "as  soon  as 
possible,"  it  means  as  soon  as  Gie  vendor  can  deliver 
with  reference  to  his  ability  to  fumidi  the  articles,  con- 
sistently with  the  prior  orders  then  on  hiuid.t 

§SibIey  v.  Tie,  88  lU.  287;  100  Mass.  5!IS;  SS  Vt.  88;  «S 
N.  Y.  580. 

•Steel  Works  v.  Dewey,  87  Ohio  St.  S4A;  Iron  Co.  v.  Ouppy, 
41  la.  104;  Rhoades  v.  Colter,  90  Me.  Ud;  but  if  the  buyer  i» 
to  designate  the  place  of  ddivery  and  fails  to  do  so,  the  delivtiy 
ii  excused.  Hunt  t.  Wetsell,  84  N.  Y.  S49;  Stokes  v.  Mackay, 
1«  N.  Y.  «S«. 

tl4  Q.  B.  7S8. 

tBcnj.  Sales,  Sec.  6M-«80;  Co.  Lit.  tlOb;  Hatah  t.  Oil  Co., 
100  U.  S.  184:  Ellis  V.  Tbonpsoa,  tU.kW.  44»;  Atmmi  v. 
,  26  L.  J.  a  P.  78. 
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Sec.  1108.  AS  TO  THE  SUTFICIENCY  OF 
THE  DELIVERY.— The  vendor  must  not  deliver 
more  nor  less  than  tiie  contract  requires,  and  if  he 
does,  as  a  general  rule,  the  buyer  is  entitled  to  refuse 
tbe  whole  of  the  goods.  But  if  the  vendee  makes  a  se- 
lection out  of  the  whole  it  is  such  an  appropriation  as 
will  pass  title  to  hhn.*  In  every  delivery  iht  vendor 
is  bound  to  give  the  vendee  the  opportunity  of  exam- 
ining the  goods  to  see  if  tiiey  conform  to  the  terms  of 
the  contract.t 

So  there  may  be  a  constructive  or  symbolical  deliv- 
ery of  goods  which  will  pass  title  and  transfer  posses- 
ion to  the  buyer.  Thus  where  goods  are  ponderous 
or  incapable  of  being  handled,  there  may  be  a  oonstruc- 

•Reuter  ▼.  Sala,  4  C.  P.  D.  289;  Hart  v.  MilLi,  16  H.  ft  W. 
86 ;  81  N.  Y.  841 ;  Kdn  v.  Tupper,  62  N.  Y.  668 ;  Brawley  v. 
The  United  Statee,  96  U.  S.  168;  in  the  kst  case  the  effect  i^ 
qualifying  words  in  a  contract,  aa  "more  or  less"  are  considered) 
and  are  ssid  to  mean  where  used  in  connection  with  the  sale  of  a 
cargo,  or  unmeasured  stock,  to  mean  that  tbe  estimated  quantity 
is  not  a  warranty  but  a  mere  estimate  in  good  faith,  and  whether 
more  or  less  is  delivered  would  make  no  difference,  while  the  mere 
addition  of  the  words  to  a  contract,  where  the  engagement  is  to 
furnish  goods  to  a  certain  amount,  only  operates  to  guard  against 
accidental  variations  arising  from  slight  and  unimportant  ex- 
cesses or  de6ciencie8  in  number,  measure  or  weight. 

tl4  M.  &  W.  S4T;  in  this  case  the  buyer  having  received  no- 
tice that  the  goods  were  at  a  certain  warehouse  ready  for  delivery 
after  the  payment  of  the  price,  asked  to  see  the  goods,  and  was 
shown  two  casks  said  to  contain  them,  and  no  further  opportunity 
beiag  allowed  to  examine  them,  the  court  held  that  the  plaintiff 
bad  Dot  made  the  necessary  and  contemplated  offer  of  delivery. 
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tire  deliTery,  auch  «  the  delirery  of  a  key  to  a  ware- 
house which  contains  the  goods,  or  the  bill  of  sale  of  a 
Teasel  whidi  is  at  sea  and  incapable  of  being  actually 
delivered-t 

The  endorsement  and  transfer  of  bills  of  lading,  dock 
warrants,  and  other  like  evidences  of  ownership  con- 
stitute a  good  delivery  so  as  to  defeat  an  action  for 
non-delivery,  though  it  might  not  be  sufficient  delivery 
as  against  second  purchasers.* 

So  the  rule  as  to  tiie  delivery  of  growing  crops  is 
somewhat  relaxed  in  some  States  on  account  of  the 
obvious  impossibility  of  putting  the  vendee  in  posses- 
sion without  taking  the  land  itself.  Where  the  part 
sold  of  a  field  of  growing  com  was  distinguished  from 
the  rest  by  cutting  the  tops  off  a  row  separating  them, 
it  was  held  a  sufficient  delivery  as  against  a  subsequent 
levy  (by  the  creditor)  of  the  vendor.t    The  rule  is 

tAtkinson  v.  Maling,  ft  T.  R.  462 ;  Ajen  v.  McCandleu,  147 
Pa.  St.  49;  I>uboifl  v.  Spinks,  114  Cal.  «89;  65  Mich.  686;  57 
Vt.  56S;  58  N.  Y.  4S6;  44  lU.  141;  Putnam  t.  Dutch,  8  Mass. 
!t87;  Brinley  v.  Spring,  T  Greenl.  S41;  the  latter  cases  holding 
that  the  aale  of  a  veuel  or  cargo  by  trill  of  sale,  the  property 
being  at  sm,  is  good,  if  the  buyer  takes  poMeesioa  as  soon  aa 
they  arrive  in  port.  A  reasonable  taking  poeseesion  is  important, 
and  is  a  question  for  the  jury.    Joy  v.  Sears,  9  Pick.  4. 

So  a  delivery  upon  a  sale  of  goods  is  sufficient  if  it  is  all  the 
contract  contemplated.    54  Mich.  1 ;  56  Mich.  686. 

*Wood  T.  Manley,  11  A.  &  E.  34 ;  Winstow  v.  Leonard,  24  Fa. 
St.  14;  Cole  v.  Bryant,  78  Miss.  297;  Dugan  t.  Nichols,  126 
Ma8S.M. 

tGraff  V.  Fitch,  58  m  878. 
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stricter  as  to  trees  and  grass  {fnictus  naturaUt) ,  than 
as  to  annual  crops  {fructmindiutrialei)  and  in  some 
cases  a  delivery  of  the  former  without  sereranoe  fran 
the  sofl  is  held  to  be  impossiUe-t 

{Stone  T.  Peacock,  8S  Bfe.  886;  Lanuon  ▼.  Patch.  S  AUea 
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CHAPTER  IX. 

THE  buyer's  duties — ^ACCEFT^CE,  PAYMENT  ANB 


Sec.  1104.  WHAT  ARE  THE  BUYER'S  DU- 
TIES?— The  vendor  havuig  done  his  duty,  the  vendee 
must  do  his,  and  this  consists  of  two  things:  1.  To  ac- 
cept the  thing  purchased;  2.  To  pay  or  tender  the 
price. 

In  ordinary  sale,  there  being  no  stipulations  to  the 
contrary,  the  vendor,  to  maintain  his  action  against  the 
vendee,  needs  only  to  aver  a  readiness  and  willingness 
to  deliver  on  the  payment  of  the  price.  He  need  not 
^ow  that  the  vendee  accepted,  for  the  law  presumes 
that  the  vendee  must  accept.* 

If  the  vendee  makes  a  default  in  taking  away  the 
goods  within  a  reasonable  time  from  the  place  of  sale, 
he  thereby  becomes  liable  to  the  vendor  for  warehouse 
charges,  storage,  or  expenses  growing  out  of  the  cus- 
tody of  the  goods,  and  if  the  vendor  is  prejudiced  by 
the  delay,  the  vendee  would  be  liable  to  an  action  for 
damages.t  The  vendor  would  have  no  right  to  treat 
the  contract  as  rescinded  on  account  of  the  mere  delay 
of  the  vendee  to  take  away  the  goods,  imless  he  had 
^ven  the  vendee  notice  that  he  must  take  them  away. 

•Cutter  T.  Powell,  8  Smith's  L.  Cas.  1 ;  Nichol*  v.  Morse,  100 
M&u.  5SS;  eft  N.  Y.  S72;  SO  Oreg.  178;  6  Wash.  299. 
fGreaves  v.  Ashlin,  3  Camp.  4«6;  SO  Vt.  693;  60  Dl.  71. 
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'Die  question  of  reasonable  time  here  is  one  for  the 
jury  under  all  the  facts  of  the  case.* 

Sec.  1105.  ACCEPTANCE.— Delivery  and  ac- 
ceptance are  concurrent  conditions.  The  vendee's  duty 
to  accept  depends  altogether  on  the  sufficiency  of  the 
vendor's  delivery.  The  delivery  must  conform  to  tiie 
contract  in  every  particular,  and  then  the  duty  to  accept 
arises.  The  buyer  has  also  the  right  to  inspect  the  goods 
and  reject  them  within  a  reasonable  time  after  receipt 
if  they  do  not  answer  the  description.t  But  the  buyer 
cannot  insist  upon  doing  something  witii  the  goods  not 
contemplated  by  the  contract  before  accepting. 

The  buyer  having  had  a  full  and  fair  opportunity  to 
examine  the  goods,  by  accepting  them,  waives  his  ri^t 
to  object  to  tiiem  as  to  any  visible  defects  and  imperfec- 
tions, whether  discovered  or  not,  in  the  absence  of  a 
warranty  intended  to  survive  such  acceptance.  (Studer 
V.  Bleistein,  115  N.  Y.  817.) 

The  buyer  is  not  boimd  to  pay  for  goods  by  merely 
receiving  them,  but  when  he  finds  that  the  goods  are 
not  according  to  the  contract,  it  is  his  duty,  within  a 
reasonable  time,  to  notify  the  vendor  of  that  fact,  or  he 
may  be  considered  as  accepting.^  The  notice  to  the 
vendor  need  not  designate  the  defects  in  the  goods,  espe- 

*Buddle  T.  Greeo,  3  H.  &  X.  906- 

f  CharleB  v.  Carter,  96  Tenn.  607 ;  Edwin  t.  Harris,  87  Ga. 
833;  Pienoa  t.  Crooks,  116  N.  Y.  639. 

{Hudson  T.  Germun  Fruit  Co.,  95  Ala.  621 ;  116  N.  Y.  317 ; 
79  HI.  131;  108  N.  Y.  S3S;  103  Mich.  403;  86  Wis.  441;  89 
Is.  506;  91  Ky.  878. 
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dally  if  the  defects  are  known  to  the  seller.*  The  notice 
may  be  waived  by  the  vendor,  and  where  it  is  stipu- 
lated that  the  notice  of  defects  shall  be  given  in  writing 
this  may  be  waived  so  as  to  make  oral  notice  sufficient.t 
If  the  goods  are  retained  and  put  to  any  use  inconsistent 
with  the  vendor's  ownership  it  will  be  cmuidered  as  an 
acceptance  by  the  buyer.} 

Sec  lioe.  THE  BUYER'S  DUTY  TO  PAY 
OR  TENDER  PAYMENT.— It  b  the  buyer's  duty, 
a  proper  delivery  having  been  made  or  tendered,  not 
only  to  accept  but  to  pay.  Payment,  or  its  equivalent, 
may  be  made  in  eitlter  of  three  ways:  1.  In  cash;  2. 
In  notes  or  bills  of  exchange ;  8.  By  credit  agreed  upon. 
This  last  is  not  properly  a  payment,  but  rather  exempts 
tlie  buyer  from  making  payment  at  the  time  of  accept* 
ance. 

When  nothing  is  said  about  the  payment,  absolute 
payment  in  cash  is  required.  Therefore  an  action  lies 
at  once  against  the  buyer  for  the  price,  and  this  is  so 
whether  he  has  taken  away  the  goods  or  not.§  If  under 
the  contract  of  sale  no  place  of  payment  is  provided  for, 
payment  may  be  made  at  any  place  the  parties  meet; 
but  the  buyer  is  bound  to  find  the  vendor  and  make  the 

•White  Bronze  Co.  v,  Gillete,  88  Midi.  S81. 

fSmt  T.  BonneU,  88  Wia.  180;  Mfg.  Co.  t.  Feary,  40  N«b. 
iU6;  Mfg.  Co.  T.  HuiBOn,  8  No.  Dak.  81 ;  TTingmim  t.  Watson, 
97  Wis.  SS6. 

tBmwn  V.  Forttr,  108  N.  Y.  387;  97  Wis.  696. 

SBttaj.  Sales,  Sec  706,  708;  Behrends  t.  Bejschlag,  60  Neb. 
804;  Bank  \.  CannCHi,  46  Minn.  96;  SI  Mum.  16;  Sweet  v. 
Thus,  67  Baib.  SS7;  6S  N.  Y.  SOS ;  SO  N.  J.  S^.  89. 
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payment,  if  the  vendor  U  within  the  State.  It  seems, 
however,  that  the  vendee  need  not  seek  him  outside  of 
the  State.* 

By  "cash"  is  meant  legal  tender  of  the  country  in 
which  the  payment  is  to  be  made.  But  if  the  parties 
have  contracted  as  to  the  kind  of  money  in  which  pay- 
ment is  to  be  made,  this  will  control;  so  where  the  con- 
tract is  "payable  in  gold,"  nothing  but  gold  can  be  made 
a  valid  payment  of  the  debt.  A  special  judgment  is 
rendered  in  a  suit  on  such  a  contract,  "to-  be  paid  in 
goId."t 

If  the  buyer  makes  the  payment  in  the  mode  re- 
quested by  the  vendor,  as  where  the  vendor  requests 
it  to  be  sent  by  post,  the  vendee  will  be  discharged 
tiiough  the  money  never  reaches  the  vendor.J  In  the 
absence  of  a  request  upon  the  part  of  the  vendor,  a  pay- 
ment made  by  post  is  at  the  risk  of  the  buyer  or  sender.  § 

So  the  payment  may  be  made  in  any  way  the  par- 
ties agree,  as  by  the  buyer  and  seller  agreeing  that  the 
buyer  shall  give  the  vendor  credit  on  an  account  due 
from  the  vendor  to  the  vendee,  and  the  transaction  then 
operates  as  if  on  a  cash  basis,  the  one  paying  so  much 

*il  Minn.  15;66N.  Y.  666. 

fCurrier  v.  Davis,  111  Mass.  180;  105  Mass.  884;  Broiison 
T.  Rhodes,  7  WaQ.  299;  110  U.  S.  i^l.  As  to  meaning  of 
legal  tender  see  former  numbers  of  this  series,  Vols,  ft  and  4. 

tHawkins  t.  RuU,  Feake,  18«,  348;  Eyles  t.  Ellis,  4  Ring. 
IIS;  84  N.  Y.  68;  99  Mass.  M6. 

§Sordon  v.  Strange,  1  Ex.  477;  78  Mass.  848;  69  Pa.  St.  156. 
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cash,  and  the  other  crediting  so  much  t^ash  on  the  oth- 
er's account.* 

Sec.  1107.  SAME  SUBJECT— TENDER.— 
When  there  is  no  special  mode  of  payment  agreed  upon* 
it  becomes  the  buyer's  duty  to  make  actual  payment  in 
cash,  or  a  tender  of  payment,  which  if  properly  made 
is  as  sufficient  as  payment  as  to  his  duty  to  perform. 

Where  a  tender  of  payment  is  made  by  the  buyer  and 
refused  by  the  seller  the  question  arises  as  to  its  suffi- 
ciency. It  .is  only  valid  when  the  buyer  produces  and 
oifers  to  the  vendor  an  amount  of  money  equal  to  the 
price  of  the  goods.  But  sudi  a  tender  may  be  waived,  as 
well  as  payment.  If  the  buyer  tenders  a  dieck  in  pay- 
ment, the  vendor  is  not  bound  to  accept  it;  hut  if  a 
check  is  tendered  in  payment  and  it  is  refused,  not  be- 
cause it  is  a  check,  but  because  the  vendor  waives  or 
refuses  to  accept  payment,  it  is  a  waiver  of  a  valid  ten- 
der. As  a  rule  the  creditor  should  be  allowed  to  see 
and  coimt  the  money.  The  courts  are  less  rigorous  in 
inferring  a  waiver  of  tender  or  payment,  whrae  there 
is  something  produced  at  the  time  of  the  offer  to  pay, 
than  where  no  money  is  produced.  It  appears  that  a 
tender  of  more  tiian  is  due,  is  in  some  cases  held  a  good 
tender,  as  the  creditor  should  take  what  he  is  entitled 
to,  or  could  take  the  whole  amount.  But  the  tender  of 
a  larger  sum  than  is  due,  with  the  demand  for  diange, 
is  not  a  valid  tender.  So  the  tender  must  be  uncondi- 
tional, and  free  from  any  reservation  or  condition  to 

•Livingstone  v.  Whiting,  16  Q.  B.  7JM;  Aahby  v.  James.  11 
M.  k  W.  542;  15  M.  b  W.  68S. 
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idiich  the  creditor  mi^t  rightfully  object,  thus  the 
l>uyer  would  hare  no  ri^t  to  demand,  as  a  condition 
attached  to  the  tender,  a  receipt  in  full  of  his  account, 
or  for  the  price.* 

Sec.  1108.  PAYMENT  BY  PROMISSORY 
NOTE  OR  BILL. — ^A  payment  by  promissory  note  is 
understood  generally  to  be  a  conditional  payment.  The 
vendor's  right  to  the  price  revives  on  non-payment  of 
the  note.  A  payment  by  check  is  usually  regarded  as  a 
prima  facie  cash  payment  if  the  check  is  accepted.  If, 
however,  the  dieck  is  dishonored,  the  vendor  may  re- 
sort to  his  original  claim.  But  if  the  check  is  not  pre- 
sented within  a  reasonable  time  after  the  vendor  takes 
it  in  payment,  and  a  loss  results,  the  vendor  must  stand 
the  loss.'f 

*See  tliia  subject  under  Contracte,  in  Vol.  4  of  this  series; 
Benj.  Sales,  Sees.  712-7S8;  leherwood  t.  Whitmore,  11  M.  & 
W.  347 ;  Polglass  v.  Oliver,  2  Cr.  &  J.  15 ;  Bevans  v.  Rees,  5 
M.  &  W.  806 ;  Dixon  v.  Clarke,  5  C.  B.  S65 ;  Bowen  v.  Owen, 
11  Q.  B.  130;  Cole  y.  Blake,  1  Peake,  KSS.  By  statute  in 
England,  it  is  provided  that  the  bujer  may  tender  a  blank  receipt 
with  the  stamp  required  by  law,  aud  the  creditor  is  bound  to 
fin  it  up  when  the  payment  is  tendered.  16  &  17  Vict,  c  69b3,  4. 
The  effect  of  the  tender  in  England  is  that  it  is  a  bar  to  the 
action  for  the  amount,  and  not  merely  a  bar  to  damages.  James 
V.  Vane,  S  E.  ft  E.  888,  but  the  money  previously  tendered  must 
be  brought  into  court,  that  is,  continue  to  be  tendered.  See  also, 
6  N.  H.  440;  67  Miss.  188;  49  Ind.  5^69;  SI  Tex.  98;  90  Ala. 
S0«;  8S  Me.  18S;  B  Pick.  108;  89  N.  J.  L.  418;  119  N.  Y. 
661 ;  110  Ala.  8*2;  88  Conn.  687. 

fBroaghton  ▼.  SiOoway,  114  Mass.  71 ;  Hodgson  v.  Barrett, 
SS  Ohio  St.  63;  Thompson  v.  Bank,  82  N.  Y.  1 ;  MonHs  t. 
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In  most  States  payment  by  promissory  note  amounts 
to  nothing  more  than  a  credit  extension.  Thus  if  the 
vendor  takes  a  note  for  ninety  days,  he  has  no  ri^t  to 
resort  to  his  original  claim  tmtil  the  time  for  the  pay- 
ment of  the  note  has  elapsed.*  But  the  note  or  bill 
is  regarded  as  prima  facie  evidence  of  payment  to  liie 
extent  that  when  the  vendor  seeks  to  assert  his  origi- 
nal daim  he  must  account  for  the  note,  and  offer  to 
return  it.t  In  a  few  States  a  promissory  note  so  given 
is  regarded  as  prima  fade  payment  in  and  of  itself,  and 
in  these  States  if  there  is  no  fraud  involved,  the  vendor 
who  has  taken  a  promissory  note  in  payment  cannot  re- 
turn to  the  original  contract  and  sue  upon  it.t 

Where  a  note  of  a  third  person  is  given  by  the  buyer 
in  payment,  unless  there  is  positive  proof  that  such  note 
was  to  be  received  in  final  payment,  it  is  considered 
merely  conditional  security,  and  only  operates  as  an 

Kennedy,  9A  Kan.  408.  If  the  parties  so  agree  or  intend,  the 
check  may  be  absolute  payment.  Blair  v.  Wilson,  28  Gratt. 
166;  21  Wis.  607. 

'Archibald  v.  Argall,  53  HI.  307 ;  93  HI.  857 ;  124  Mass.  366 ; 
43  N.  Y.  171 ;  88  Ohio.  St.  63;  29  Pa.  St.  448;  36  Wis.  149; 
9S.  C.  70;37Ia.244. 

tWalsh  V.  Lennon,  98  HI.  27;  Foster  v.  Hill,  36  N.  H.  526; 
Hughes  T.  Israel,  73  Mo.  638;  I<eague  v.  Waring,  86  Pa. 
St.  246. 

{Dodge  T.  Emerstm,  181  Mass.  467;  Bunker  v.  Barron,  79 
Me.  62;  46  Vt.  468;  Kurtsinger  v.  Brown,  72  Ind.  466;  Hunt 
▼.  Boyd,  2  La.  109.  The  prima  facie  presumption  that  the  note 
waa  taken  in  payment  may  Ik  easily  rebutted,  and  then  the  suit 
may  be  brou^t  on  the  sale  contract. 
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extension  of  credit  until  the  note  is  due.*  This  is  the 
general  rule,  but  a  few  States  bold  that  such  a  pay- 
ment is  prima  facie  payment,  until  &e  inference  is  de- 
feated by  something  going  to  show  that  this  was  not 
the  intention  of  the  parties.t  If  the  note  given  proves 
worthless  it  seems  that  the  creditor  can  dis-affirm  the 
sale,  surrender  the  note,  and  sue  upon  the  original  debt, 
the  worthless  note  not  constituting  a  consideration  for 
the  sale.}  In  New  York  it  is  held  that  the  creditor 
can  sue  upon  the  original  claim  thou^  he  has  accepted 
the  note,  on  the  ground  of  mistake  of  fact,  the  mis- 
take arising  from  the  worthlessness  of  the  note,  each 
believing  it  to  have  been  of  value  and  constituting  a  con- 
sideration.§ 

Payment  of  a  debt  may  be  presumed  after  the  lapse 
of  twenty  years  from  the  time  it  became  due  and  pay- 
able; but  at  common  law  this  presumption  may  be  re- 
butted by  showing  that  the  debtor  was  unable  to  pay, 
that  he  .was  al^ent  from  the  Stat^  or  insane,  and  the 
likcir 


*Jotmson  T.  Weed,  9  Johns.  310;  Holmes  v.  Briggs,  131  Pa. 
St.  3B83;  otberwise  if  the  note  is  agreed  to  be  taken  as  a  final 
payment,  whidi  U  a  question  for  the  jury.  See,  Wise  v.  Chase, 
44  N.  Y.  337;  Sebastian  May  Co.  v.  Codd,  77  Md.  293. 

tEly  V.  James,  123  Mass.  127 ;  67  Ind.  67. 

tLittJe  V.  American  Co.,  67  Ind.  67;  74  Me.  653;  8  Cal.  501 ; 
36  N.  Y.  620;  Hartshorn  t.  HartBhom,  67  N.  H.  163. 

SBenedict  v.  Field,  16  N.  Y.  695 ;  43  N.  Y.  167. 

llBentley*8  Appeal,  99  Pa.  St  600;  Andrews  v.  SpaAawk, 
13  Pick.  S9S;  Daggett  v.  Tallman,  8  Conn.  168;  Reed  v.  Reed, 
46  Pa.  St.  2S9;  BisMll  t.  Jaudon,  16  Ohio  St.  499. 
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CHAPTER  X. 

ATOIDAMCE  OF  THE  COMTBACT. 

Sec.  H09.    MISTAKE   AND   FAILURE   OF 
CONSIDERATION.— One  who  has  given  apparent 

assent  to  a  contract  of  sale,  if  the  assent  was  founded 
on  a  mistake  of  a  material  fact,  not  of  law,  sudi  aa 
Uie  subject-matter  of  the  sale,  the  price,  or  in  some 
cases  the  idraitity  of  the  other  contracting  pacty,  will 
not  be  bomid  thereby,  as  the  contract  has  not  come 
into  existence  for  the  want  of  valid  assent.*  Thus  it 
is  stated  by  C.  J.  Bigdow  that,  "Where  parties  to  the 
contract  of  sale  agree  to  sell  and  purchase  a  certain 
kind  or  description  of  property,  not  yet  ascertained  or 
distinguished  or  set  apart,  and  subsequently  a  delivery 
is  made,  by  mistake,  of  articles  different  in  their  nature 
or  quality  from  those  agreed  to  be  sold,  no  title  passes 
by  such  delivery."t  So  where  there  has  been  a  common 
mistake  as  to  some  essential  fact  forming  an  inducement 
to  the  sale,  that  is,  if  the  circumstances  justify  the  in- 
ference that  no  contract  would  have  been  made  if  the 
whole  truth  had  been  known  to  the  parties,  the  sale  is 
voidable.  And  if  either  party  has  performed  his  part 
during  the  continuance  of  the  mistake  he  may  set  aside 
the  sale  on  discovering  the  truth  on  the  ground  of  fail- 

*Benj.  Sales,  Sec.  414;  Strickland  v.  Turner,  7  Ex.  a08. 
fin  9  Allen  492. 

140 


Digit  zed  by  Google 


AVOIDANCE    OF   THE    CONTRACT.  141 

ore  of  consideration.  But  if  he  cannot  set  aside  the  con- 
tract and  leave  the  parties  in  statu  quo,  he  must  go  for- 
ward with  the  cmtract  and  resort  to  his  action  for  dam- 
ages against  the  other  party.* 

There  are  cases  where  the  contract  has  been  carried 
iuto  effect  during  the  continuance  of  the  mistake,  and 
where  the  party  in  error  is  no  longer  passively  declining 
to  execute  the  contract,  but  is  aiitively  seeking  to  set  it 
aside  by  reason  of  the  mistake.  It  is  said  that  when  the 
mistake  is  of  one  party  only,  and  unknown  to  the  other, 
the  party  laboring  under  the  mistake  must  bear  the  con- 
sequences. That  is,  if  a  man  buys  goods  which  he  be- 
lieves to  be  of  a  certain  kind  and  the  seller  does  not 
know  that  he  believes  the  goods  to  be  of  that  particu- 
lar kind,  the  buyer  must  bear  the  results  of  his  own  er- 
ror. Where  the  error  of  the  one  is  known  to  the  other 
contracting  party  it  resolves  itself  into  a  question  of 
fraud.t 

Where  there  is  a  failure  of  consideration,  as  where 
an  article  is  bargained  to  be  sold;  and  does  not  exist, 

*Hunt  T.  Silk,  6  East.  499 ;  Kimball  v.  Cunaingham,  4  Mass. 
502;  Thajer  t.  Turner,  8  Met.  560;  Cook  v.  Gilman,  S4  N.  H. 
560;  79  Ind.  880.  See,  Boulton  v.  Jones,  S  H.  &  N.  664,  and 
Ice  Company  v.  Potter,  1%3  Mass.  28,  in  which  mistake  of  iden- 
tity of  party  avoided  the  contract. 

tDoe  V.  Oliver,  2  Smith's  Leading  Cas.  808;  Freeman  v. 
Cooke,  2  Ex.  664 ;  Kenned;  v.  Panama  Mail  Co.  L.  R.  2  Q.  B. 
580.  It  is  a  general  rule  of  law  that,  whatever  a  man's  real 
intention  may  be,  if  he  manifests  an  intention  to  another  party, 
so  OS  to  induct  that  other  party  to  act  upon  it,  he  will  be 
estopped  from  denying  that  the  intention  as  mamfested  was 
his  real  intention. 
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or  is  of  a  different  kind,  the  buyer  may  recover  tibe 
price  paid  to  the  seller.  But  to  do  so  he  must  tender 
back  the  article  be  received  if  it  was  of  any  value.  So 
where  the  failure  of  consideration  is  partial  the  buyer 
may  rescind  the  contract,  if  it  is  entire,  and  he  has  not 
accepted  part* 

But  in  en  entire  sale,  the  failure  of  consideration  as 
to  part,  the  rest  being  received  and  enjoyed,  will  not 
authorize  a  partial  rescission  and  a  recovery  of  what 
has  been  paid.  Otherwise  if  the  articles  purdiased  are 
distinct  and  separate,  and  the  sale  is  not  entire.t 

Where  the  buyer  gets  substantially  the  tiling  which 
he  contracted  for,  though  the  article  is  absolutely  worth- 
less, he  cannot  complain,  since  he  has  received  what  he 
bargained  for,  and  there  is  no  failure  of  consideration.! 

Sec.  1110.  FRAUD  AS  AVOIDING  THE 
CONTRACT.— It  is  a  general  rule  that  fraud  renders 
all  contracts  voidable  ab  initio,  both  at  law  and  in  equity. 
Fraud  cannot  be  accurately  defined.  It  has  been  said 
Ihat  every  kind  of  artifice  employed  by  one  person  for 
the  purpose  of  deceiving  another  is  fraud.§    The  Civil 

•F»y  V.  Oliver,  «0  VL  118;  Vance  v.  Schrojer,  79  Ind.  980; 
if  the  article  is  of  no  value,  or  has  been  consumed  in  testing 
u  allowed  b;  the  contract  return  is  unnecessarj.  Brewster  t. 
Burnett,  125  Mass.  68;  a  purchase  of  counterfeit  bonds,  and 
Quano  Co.  v.  Mullen,  66  Ala.  5S9,  a  sale  of  fertilizer.  Sec,  90 
Ind.  48 ;  and  50  C.  B.  667,  as  to  partial  failure  of  consideration. 

fCSark  v.  Baker,  5  Met.  45!!;  Mansfield  v.  Triggs,  113  Mass. 
MO;  Itl  Mass.  91 ;  Herzog  v.  Purdj,  119  Cal.  99. 

JL«nert  v.  Heath,  15  M.  &  W.  487;  L.  R.  10  Q.  B.  491. 

IBenj.  Sales,  Sec.  486. 
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Code  of  France,  without  giving  a  definition,  provides 
in  Art.  1116:  "Fraud  is  a  ground  for  voiding  a  con- 
tract when  the  devices  (lea  manoeuvrea)  practiced  by 
one  of  the  parties  are  such  as  to  make  it  evident  that 
without  these  devices  the  other  party  would  not  have 
contracted." 

Thou^  difficult  to  define,  tiie  elements  of  fraud  may 
be  designated,  and  these  are,  according  to  Mr.  Benja- 
min: 1.  To  constitute  fraud  it  is  essential  that  the 
means  should  be  successful  in  deceiving.  2.  To  be 
fraudulent,  representations  must  be  material;  that  is, 
the  fraudulent  representation  must  go  to  some  essential 
part  of  the  contract,  but  the  fraud  need  not  be  the  sole 
inducement  to  the  contract.  8.  There  can  be  no  fraud 
without  dishonest  intention  in  fact;  that  is,  though  the 
representations  by  tiie  one  party  to  the  other  are  un- 
true, yet  if  made  honestly  and  on  reasonable  grounds, 
they  are  not  grounds  for  avoiding  the  contract  as  ob- 
tained by  fraud.  Though  this  rule  is  controverted  in 
some  cases.*  4.  There  must  be  damage  to  the  party 
deceived  as  a  result  of  the  false  representation,  before 
a  right  of  action  arises.  Or,  as  it  has  been  said,  "Fraud, 
wiUiout  damage,  or  damage  without  fraud,  gives  no 
cause  of  action."! 

The  misbaken  belief  as  to  facts  may  be  created  by 
active  means,  as  by  fraudulent  concealment  or  knowing- 
ly false  representations;  or,  passively,  by  mere  silence 

*BeDJ.  Sales,  Sec.  429 ;  Redgrave  t.  Hurd,  20  Ch.  D.  13. 
fPasley  v.  Freenmn,  3  T.  R.  61 ;    Attwood  \.  Small,  6  CI. 
k  FiD.  MS. 
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when  it  is  a  duty  to  speak.  But  it  is  only  where  a  party 
is  under  some  pledge  or  obligation  to  reveal  facts  to 
another,  that  mere  silence  will  be  deemed  deception.* 
The  particular  circumstances  of  the  case  must  deter- 
mine whether  the  silence  amounts  to  fraud  or  not. 
Where  the  article  is  open  to  the  inspection  of  the  pur- 
diaser,  he  cannot  complain  if  the  defects  are  not  pointed 
out  to  him.  So  the  vendor  is  at  liberty  to  praise  his 
goods  in  order  to  enhance  their  value  if  he  abstains  from 
fraudulent  representations,  and  the  buyer  has  had  full 
and  fair  opportunity  to  inspect  the  goods.  If  the  buyer 
tiien  desires  further  protection  than  his  own  judgment 
he  must  require  a  warranty. 

The  fraud  may  be  perpetrated  on  the  vendor;  on 
the  vendee,  or  on  creditors.  And  further,  a  party  may 
become  liaUe  in  an  action  founded  on  tort  for  fraud  or 
deceit  or  negligence  in  respect  to  a  contract,  by  a 
stranger,  or  any  one  who  may  be  injured  by  such  deceit 
or  negligence.  This  liability  being  limited  in  this,  that 
the  third  person,  to  maintain  his  action,  must  show  that 
the  injury  came  by  acting  upon  defendant's  false  repre- 
sentation, made  with  the  direct  intent  that  he  should  act 
upon  it  and  in  the  manner  which  occasioned  the  injury.f 

*Benj.  Sales,  Sec.  430.  "The  rules  are  Caveea  emptor  and 
Simplex  comitiundaiio  von  oHigat" 

iLangridge  v.  Levy,  8  M.  &  W.  619,  4  M.  &  W.  837 ;  Barry 
T.  Crosbey,  8  J.  &  H.  22.  In  the  last  case  t!ie  limits  of  respon- 
sibility for  false  representation  were  stated  to  be:  "First. 
Every  man  must  be  held  responsible  for  the  consequences  of  a 
false  representation  made  by  him  to  another,  upon  which  that 
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Sec.  1111.  SAME  SUBJECT— FRAUD  ON 
THE  VENDOR.— Prior  to  1866  it  had  not  been  set- 
tled whether  the  property  passed  when  the  sale  was  in- 
duced by  fraud  on  the  vendor.  Then  it  was  decided 
in  England  that  a  distinction  should  be  made  between 
cases  where  the  fraud  had  resulted  in  transferring  the 
mere  possession  to  the  vendee,  or  idiether  the  title  and 
possession  were  so  delivered,  in  the  former  case  no  title 
passed,  in  the  latter  case  it  did  pass  regardless  of  the 
fraud.*  So  now  generally,  whenever  goods  are  ob- 
tained from  their  owners  by  fraud,  the  contract  is  void- 
able at  the  election  of  the  vendor,  and  not  void  ab  initio.f 

It  is  optional  with  the  vendor  to  affirm  and  enforce 
the  contract,  or  avoid  or  rescind  it.  If  he  sues  in  as- 
sumpsit for  the  price  of  the  goods,  with  fuU  knowledge 
of  the  fraud,  he  tiiereby  affirms  the  contract;  if  he  sues 
in  trover  or  replevin  for  the  goods,  he  thereby  disaf- 
firms the  oontract-t     In  the  meantime,  and  until  he 

other  acts,  and,  so  acting,  is  injured  or  damnified.  Secondly. 
Every  man  must  be  beld  responsible  for  the  consequences  of  a 
false  represoitation  made  by  him  to  another,  upon  which  a 
third  person  acts,  and,  so  acting,  is  injured  or  damnified,  pro* 
vided  it  appear  that  such  false  representation  was  made  with 
the  intent  that  it  should  be  acted  upon  by  such  third  person  in 
the  monnei  that  occasions  the  injury  or  loss.  Thirdly.  The 
injury  must  be  the  immediate  and  not  the  remote  consequence 
of  the  representation  thus  made." 

*StcTenson  t.  Newnhsm,  13  C.  B.  285;  Fease  v.  Gloahec,  L. 
R.  1  P.  C.  219. 

138  Me.  561 ;  91  HI.  605. 

tRaphael  T.  Reinstein.  154  Mass.  178;  ITT  Mass.  23;  38 
Me.  501 ;  Kimball  v.  Ciumtngham,  4  Mass.  605 ;  Joslin  v.  Cowee, 
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elects,  if  the  vendee  transfers  the  goods  to  an  innocent 
purchaser  for  a  valuable  consideration,  the  rights  of  the 
vendor  will  be  subordinate  to  the  ri^^ts  of  the  innocent 
third  person.  Except  where  the  vendor  has  not  in- 
tended to  part  with  the  title,  but  only  with  liie  posses- 
sion, in  such  cases  the  innocent  purdiaser  gets  no  title, 
for  the  fraudulent  vendee  had  none  to  give;  and  in  some 
States  the  rule  is  stated  that  the  title  taken  by  an  inno- 
cent purchaser  from  a  fraudulent  vendee  depends  upon 
whether  the  fraud  went  only  to  the  motive  or  induce- 
ment of  the  sale,  or  to  the  origin  and  foundation  of  the 
contract,  in  the  former  case  the  innocent  purchaser 
would  take  title,  in  the  latter  he  would  not.* 

When  the  vendor  rescinds  the  contract  he  must  re- 
turn anything  of  value  received  from  the  vendee.  (4 
Mass.  602;  48  Neb.  124;  18  N.  H.  897.)  If  part  of 
the  goods  have  been  sold  by  the  fraudulent  vendee,  the 
purchaser  may  retain  the  part  payment  made,  and  re- 
scind; and  so  where  the  vendee  has  damaged  the  goods 
to  a  greater  unount  than  the  payment.  (28  N.  Y.  264; 
84  Fed.  Rep,  298;  47  Neb.  228.) 

In  an  action  concerning  the  title  to  the  goods,  when 

0S  N.  Y.  90.  Having  affirmed  the  contract  the  vendor  cannot 
avoid;  and  having  duly  avoided,  he  cannot  affirm.  Pence  v. 
Langdon,  99  U.  S.  582;  87  N.  Y.  166-  The  fraud  does  not 
shorten  the  time  of  payment  where  credit  has  been  given.     9$ 

•Rodliff  V.  Dallinger,  141  Mass.  1;  185  Mass.  288;  Easter 
V.  Allen,  8  Allen  7;  Devoe  v.  Brandt,  S9  N.  Y.  462;  Iron  Co. 
v.'Bant,  101  Mich.  146;  NeflF  v.  Landis,  110  Pa.  St.  204; 
Mwuer  v.  Goetter,  lOS  Ak.  313;  49  HI.  468;  49  Wis.  316. 
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the  vendor  has  made  out  a  prima  facie  case  of  fraud 
against  the  Teadee,  the  Uiird  person  clauning  title  under 
the  vendee  has  liie  afiSnnatire — that  is  to  say,  he  must 
^w  satisfactorily  to  the  jury  that  he  is  a  bona  fide 
purdtaseTi  whidi  involves;  1.  That  he  had  no  notice  of 
the  fraud  perpetrated  upon  the  vendor;  2.  That  he 
paid  a  valuable  consideration;  8.  That  the  valuable  con- 
sideration was  something  paid  at  the  time,  that  is,  a 
present  payment,  and  not  a  payment  by  the  cancella- 
tion of  a  previous  debt.  (00  Mass.  10;  2  Head  669; 
Peterson  v.  Steiner,  108  Ala.  629.) 

The  two  main  grounds  of  fraud  which  justify  the 
vendor  in  rescinding  a  sale  and  reclaiming  his  goodsj 
are — 

1.  Where  the  buyer  has  made  fraudulent  represen- 
tations to  the  vendor  as  to  his  solvency  or  means  of  pay- 
ment. A  fraudulent  misstatement  of  a  material  fact  in 
this  regard  renders  the  contract  voidable.  Thus  false 
statements  as  to  the  nature  of  his  business,  the  property 
he  owns,  the  volume  of  business  he  does,  and  as  to  in- 
cumbrances thereon,  are  all  of  this  class.* 

2.  Where  the  vendee  purchases  the  goods  with  the 
preccmceived  design  of  not  paying  for  them.  This  also, 
as  a  general  rule,  avoids  the  sale-t 

•Vm  Neste  v.  Conover,  SO  Barb.  647;  Reid  v.  Cowduroy, 
79  la.  169;  18  Am.  St.  Rep.  359;  Gregory  v.  Sdioenell,  55 

iiid.101. 

tStewart  v.  Emenon,  52  N.  H.  901,  a  leading  case ;  Brower 
V.  Goodyer,  88  Ind.  678;  FarweU  t.  Hanchett,  120  lU.  578; 
166  Mass.  67;  67  Mich.  410;  93  N.  C.  81;  46  Mo.  181;  "OS 
C.  S.  681.    Contra,  Smith  v.  Smith,  81  Pa.  St.  367;  156  Pa.  St 
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Sec.  1112.  SAME  SUBJECT—FRAUD  ON 
THE  BUYER.— The  buyer  may  refuse  to  take  the 
goods  in  case  he  is  defrauded  by  the  contract,  if  he  dis- 
covers the  fraud  before  delivery;  or  he  may  return  them 
after  ddivery  on  discovering  the  fraud.  If  he  has  paid 
the  price  he  may  recover  it  back  on  offering  to  return  the 
goods  in  the  same  state  in  which  he  received  them.* 

If  either  party  has  a  right  to  rescind,  he  must  rescind 
all  the  contract.  (22  Pick.  457.)  The  ability  to  re- 
store the  thing  purchased  unchanged  in  condition,  is  in- 
dispensable to  the  right  to  rescind,  so  that  if  the  buyer 
has  innocently  dianged  that  condition  while  ignonuit  of 
the  fraud  he  cannot  rescind,  but  must  resort  to  some 
other  i^nedy.    (10  H.  L.  421.)    So  the  contract  is  only 

591.  The  fact  that  the  party  buys  more  than  he  usually  does; 
or  as  soon  as  he  gets  possession  of  the  goods  mortgages  them; 
or  is  insolvent,  are  all  important  in  determining  whether  the 
party  had  the  intention  not  to  pay  for  the  goodt,  and  go  to 
the  jury.  It  is  not  enough  to  make  out  the  intent  that  the 
party  was  not  able  to  pay  for  them  when  they  were  bought, 
the  jury  must  find  that  he  did  not  intend  to  pay.  If  the  party 
intends  to  pay  and  believes  that  he  will  be  able  to  do  so,  the 
fact  that  he  is  mistaken  will  not  make  him  guilty  of  fraud. 
Diggs  V.  Denny,  86  Md.  116;  S3  Cal.  620;  IIS  Ind.  613;  101 
Mich.  1.    See,  Talcott  v.  Henderson,  31  Ohio  St  162. 

So  a  comhination  of  buyers  or  bidders  at  an  auction  to  pre- 
vent competition  would  justify  the  vendor  in  rescinding  a  sale. 
(Jackson  v.  Morter,  82  Fa.  St.  29X;  Gardiner  v.  Morse,  25  Me. 
140.)  Otherwise  if  the  combination  is  simply  to  have  one  buy 
for  all  and  then  divide  the  purchases  (Kearney  v.  Taylor,  15 
How.  621). 

*2  Ex.  638 ;  Page  v.  Parker,  43  N.  H.  369 ;  Martin  v.  Jordan, 
60  Me.  581 ;  Ins.  Co.  v.  Crane,  1S4  Mass.  56. 
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Toidable,  and  not  void.  If  the  buyer  by  any  act  has 
treated  the  goods  as  his  own,  after  discovering  the  fraud 
his  election  will  be  detennined,  and  he  cannot  then  re- 
turn the  property.  (50  la.  825.)  The  same  result 
may  come  about  by  delay,  for  if  the  buyer  does  not  re- 
scind promptly,  and  the  vendor's  positicxi  has  been  al- 
tered, the  right  to  rescind  is  lost,  and  the  buyer  must 
resort  to  other  remedies.* 

As  to  what  constitutes  sudi  a  fraud  on  the  buyer  as 
will  authorize  him  to  rescind,  the  early  cases  in  England 
were  in  conflict,  but  in  1845,  the  Exchequer  Chamber 
stated  the  true  principle  to  be,  that  representations 
false  in  fact  give  no  right  of  action  if  innocently  made 
hy  a  party  who  believes  the  truth  of  what  he  asserts; 
and,  in  order  to  constitute  fraud,  there  must  be  a  false 
representation  ktwamgly  made,  that  is,  a  concurrence  of 
fraudulent  intent  and  false  representation.  And  a  false 
representation  is  knowingly  made,  when  a  party  for  a 
fraudulent  purpose  states  what  he  does  not  believe  to  be 
true,  even,  though  he  may  have  no  knowledge  on  the  sub- 
jectt 

It  is  unnecessary  to  prove  a  corrupt  motive,  this 
will  be  inferred  if  the  representation  is  untrue,  and  the 

•L.  R.  7  Ex.  »6;  45  Vt.  386;  1  A.  &  E.  40. 

tOrmrod  t.  Huth,  14  M.  &  W.  661 ;  Evans  t.  Collins,  5  Q. 
B.  820;  ChUders  v.  Wooler,  2  E.  &  E.  287;  JoliflFe  v.  Baker, 
11  Q.  B.  Div.  265;  Stone  v.  Denny,  4  Met.  161;  Binneay's 
Appeal,  116  Pa.  St  169;  Ins.  Co.  t.  Matthews,  102  Mass.  226; 
Kountz  V.  Kennedy,  147  N.  Y.  124;  Seroggin  v.  Wood,  87 
la.  497.  Contra,  Holcomb  v.  Noble,  69  Mich.  896,  where  it 
seems  actual  intention  to  defraud  is  unnecessary. 


Digit  zed  by  Google 


150  PERSONAL   PROPERTY. 

party  making  it  knows  it  to  be  imtnie,  and  it  is  intoided 
that  the  other  party  shall  act  upon  it  by  reascm  of  which 
damage  is  actually  sustained.* 

From  the  leading  cases  it  may  be  laid  down  tiiat  in 
order  to  constitute  deceit  or  fraud,  the  following  things 
must  concur: 

1.  It  must  be  a  false  representation  of  a  material 
fact  on  the  part  of  the  vendor. 

2.  It  must  be  one  on  which  the  vendee  rdies  in  whole 
or  in  part,  and  which  was  made  with  the  intention  that 
he  should  rely  upon  it. 

8.  It  must  be  one  which  deceives  the  vendee,  and 
throu^  which  he  suffers  damage. 

4.  And,  except  in  Michigan,  these  thin^  must  have 
been  done  with  a  fraudulent  intent,  that  is,  it  must  be 
false  to  the  knowledge  of  the  vendor,  or  made  reckless- 
ly, without  reasonable  grounds  for  believing  it  true,  or 
under  circumstances  which  show  that  he  was  indifferent 
whether  it  was  true  or  false.! 

All  tiiese  things  concurring  the  contract  is  voidable 
at  the  option  of  the  vendee  or  vendor,  whichever  is  im- 
posed upon,  if  he  has  done  nothing  which  expressly  or 
impliedly  afSrms  the  ctmtract.  No  notice  of  rescission 
is  necessary  before  bringing  an  action  for  the  goods, 

'Foster  v.  Charles,  6  Bing.  396;  PolhiU  t.  Walter,  S  B.  & 
Ad.  122;  Stewart  v.  Steams,  63  N.  H.  106;  O'Donnell  t. 
Clinton,  145  Mass.  462;  Zinc  Co.  t.  Bamford,  ISO  U.  S.  665; 
90  Pa.  St.  859. 

fSmitb  T.  Chadwick,  9  App.  Caa.  187 ;  Derry  v.  Peek,  14 
App.  Cas.  9S7;  Salisbury  v.  Howe,  87  N.  Y.  129;  McKown 
T.  Furgason,  47  la.  637. 
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the  suit  operating  as  notice  of  intention  to  rescind.  No 
demand  is  necessary  if  ilie  possession  of  the  defendant 
is  tortious,  but  demand  should  be  made  if  the  posses- 
sion is  rightful.* 

The  vendee  may  keep  the  property,  and  when  sued 
for  the  price,  show  the  fraud  in  reduction  of  the  claim. 
So  he  may  keep  the  property  and  sue  in  tort  for  the 
fraud;  or  bring  a  bill  in  equity  to  set  aside  the  sale.t 

False  statemsits  to  a  commercial  agency,  or  to  an- 
other merdiant,  intended  to  be  communicated  to  the 
plaintiff,  and  on  whu:h  he  relies,  will  constitute  a  fraud 
as  tiiou^  made  to  the  party  directly.  But  the  reliance 
OQ  sudi  statements  must  be  within  a  reasonable  time 
after  they  are  made,  and  the  statements  must  have  been 
made  within  a  reasonable  time  before  the  sale4 

If  the  fraud  perpetrated  on  the  buyer  has  been  per- 
petrated by  an  agent  of  the  vendor  the  right  to  rescind 
is  the  same,  the  cases  holding  that  if  the  principal  is 
honest  and  the  agent  not,  or  the  principal  dishonest  but 
the  agent  not,  the  vendee  may  still  rescind,  return  the 
iproperty  and  refuse  to  pay,  or  if  he  has  paid,  recover 

*L.  R.  7  Ex.  26;  125  U.  S.  S60;  Strong  v.  Strong,  102 
N.  Y.  69;  Tarkington  v.  Purm,  1S8  Ind.  182;  Parmlee  v. 
Adolph,  28  Ohio  St  10;  110  Mich.  6S;  66  N.  Y.  568;  TO 
Conn.  126. 

fDogget  T.  Emerson,  S  Story  700;  Cheongvo  v.  Jones,  S 
Wuh.  C.  C.  859;  Burnett  v.  Snutb,  4  Gray  50.  But  he  cannot 
cdleet  twice  for  the  fraud. 

fMooney  v.  Davi>,  76  Mich.  188;  Kelly  v.  Gould,  19  N.  Y. 
Sapp.  849;  BIuh  v.  Sickles,  142  N.  Y.  647;  166  Fa.  St.  199. 
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the  price  from  the  principal.*  And  by  some  authorities 
the  buyer  can  sue  the  principal  for  the  deceit  of  the 
agent  ;t  but  others  hold  that  this  could  only  be  done  if 
tiie  principal,  knowing  of  the  agent's  fraud,  bus  dis- 
tinctly affirmed  and  approved  it4 

Since  a  sale  at  auction  is  on  the  principle  that  every- 
thing is  fair  and  open,  any  unfair  means  by  the  auc- 
tioneer to  enhance  the  bids,  as  by  announcing  false  bids, 
or  having  secret  signals  with  persons  as  to  bids,  by  which 
the  buyer  is  deceived,  will  justify  fjie  avoiding  of  the 
sale.§ 

Sec.  1118.  SAME  SUBJECT— FRAUDS  ON 
CREDITORS.— Where  the  fraud  affects  creditors, 
the  vendor  and  vendee  are  still  bound  by  the  contract 
they  have  made;  the  property  passes,  the  vendee  is 
bound  to  pay  the  price  to  the  vendor,  and  is  liable  on 
his  note  for  the  price-IT  The  objection  to  the  sale  must 
be  raised  by  creditors  or  purdiasers  of  the  vendor. 

As  to  what  constitutes  a  fraud  on  creditors,  it  may 
be  stated  that,  ordinarily  unless  both  parties  share  in 
the  intent  to  delay,  hinder,  or  defraud  creditors,  there 

*Veazie  v.  Williams,  8  How.  181;  Jewett  v.  Carter,  182 
Mass.  836. 

fFitzsimmons  t.  Joslin,  21  Vt.  199;  Durant  t.  Rodgen, 
87  ni.  511 ;  47  N.  Y.  174 ;  101  Ind.  894. 

JKennedy  v.  McKay,  48  N.  J.  L.  288;  47  N.  J.  L.  469. 

§8  How.  184;   Conover  v.  WaDing,  15  N.  J.  Eq.  178. 

ifSpringer  r.  Drosch,  82  Ind.  486 ;  Douglass  v.  Dtinlap,  10 
Ohio  162;  Harvey  r.  Vamey,  98  Mass.  118;  Beebe  v.  Saulter, 
87  lU.  518;  Maher  v.  Swift,  14  Nev.  324;  Butler  v.  Mo(»e,  78 
Me.  161 ;  66  Wis.  4S7. 
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is  no  fraud  that  will  entitle  creditors  to  object  to  the 
transfer  of  property.*  But  a  voluntary  conreyuice 
with  intent  in  the  donor  to  defraud  creditors  is  void, 
though  the  donee  had  no  notice  or  knowledge  of  such 
intent;  while  if  the  conveyance  had  been  upon  consid- 
eration the  rule  would  be  different.t  So  while  a  volun- 
tary oonveyance  or  gift  made  by  one  not  indebted  at  the 
time,  is  not  per  %e  void  as  to  future  creditors,  it  may 
become  so  if  it  appears  that  the  grantor  was  actually 
indebted  beyond  his  probable  means  of  payment,  or 
that  he  had  formed  the  actual  intention  to  defraud  sub- 
sequent creditors.  The  existence  of  fraudulent  intent 
is  usually  a  question  for  the  jury,  the  biurden  of  proof 
being  on  the  party  alleging  it,t  and  fraudulent  intent 
may  be  shown  to  exist  thou^  the  party  receiving  the 
property  paid  for  same,  payment  not  being  conclusive 
proof  that  the  sale  was  hoftta  jidCt  though  undoubtedly 
very  strong  evidence  of  it.§ 

So  the  oontinued  possession,  use,  and  apparent  own- 
er^p,  of  the  vendor  after  an  absolute  sale  of  chat- 
tels is,  either:  1.  A  conclusive  badge  of  fraud  as  a  rule 
of  law,  such  that  no  evidence  of  good  faith,  payment  of 
consideration,  etc.,  can  change  it;  or,  2.  is  prima  fade 

*Sezton  V.  Anderson,  95  Mo.  373;  14  Mass.  245;  50  Mich. 
18;  124  Mass.  ISl ;  69  la.  47;  66  Miss.  476. 

tWise  V.  Moore,  31  Ga.  149;  10  Allen  840;  66  N.  Y.  874; 
8  Johns.  Ch.  481. 

IWinchester  v.  Charter,  12  Allen  606;  7  Cow.  301 ;  94  Mo. 
621 ;  81  m.  260;  53  Ala.  197. 

§WadsvorUi  v.  Williams,  100  Mass.  126;  103  N.  Y.  125; 
95  Mo.  378. 
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a  fraud  in  law.  and  unexplained  becomes  conrlusiTe  as 
to  the  title^  but  with  explanation  may  become  a  question 
of  fact  for  Hie  jury,  subject  to  the  discreticHi  of  the 
court  to  set  aside  the  verdict  when  contrary  to  the  eri- 
dmce.*  But  the  matter  is  frequently  governed  by 
statute. 

*CIafliii  T.  Rosenberg,  42  Mo.  448;  Gannan  v.  Cooper,  7S 
Pa.  St.  8S;  53  Vt.  ST;  2  Nev.  248,  and  others  hoH  the  sale 
void;  but  many  States  formerly  holding  the  sale  void,  have 
by  statute  or  dedsitm  concluded  that  continued  possession  in 
the  seller  is  only  prima  facie  evidence  of  fraud,  and  may  be 
rebutted.  Davis  v.  Turner,  4  Gratt.  422;  Warner  v.  Norton, 
20  How.  460;  21  Wis.  1S6;  66  Tex.  619;  21  S.  C.  885,  and 
many  others  bold  the  continued  possession  only  presumptive 
evidence  of  fraud  or  prima  facie,  and  may  be  rdbutted  or 
explained* 
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CHAPTER  XI. 

BIGHTS  OP  THE  TENDOS  OM  BKBACH  OF  THE  CONTBACT. 

Sec.  1114.  PERSONAL  ACTIONS  AGAINST 
THE  BUYER,  WHERE  THE  PROPERTY 
HAS  NOT  PASSED.— When  there  is  a  breadi  of  the 
contract  on  the  part  of  the  vendee,  and  the  drcum- 
stances  are  sudi  iiiat  the  vendor  has  not  as  yet  trans- 
ferred the  title  to  the  vendee,  tiie  vendor's  sole  remedy 
is  an  action  for  damages  for  breach  of  contract  While 
he  may  resell  the  goods,  his  only  remedy  against  the 
buyer  is  for  non-acceptance,  and  as  a  rule  Ibe  damages 
recoverable,  are  not  the  full  price,  but  the  difference  be- 
tween the  contract  price  and  tiie  market  price  of  such 
goods  at  the  time  when  the  contract  is  broken.* 

There  is  a  difference  made  by  the  authorities  in  refer- 
ence to  the  rule  of  damages,  between  a  contract  to  sell 

•Laird  t.  Piiii,  7  M.  &  W.  478;  Barrow  v.  Amaud,  8  Q.  B. 
604;  PbnipottB  V.  Evans,  5  M.  &  W.  476;  Todd  v.  Gamble,  67 
Hon  38;  Homer  v.  WAboh,  7  Mich.  294;  Railway  Co.  v.  Heck, 
00  Ind.  SOS.  The  measure  of  damages  in  this  special  action  for 
refusal  to  accept,  brought  sometimes  before  the  article  is  com- 
pleted, is  not  tbe  full  price  of  the  ortide,  but  rather  the  difference 
between  tbe  contract  price  and  tbe  market  value  at  the  time  of 
delivery,  as  this  will  compensate  the  plaintiff  for  the  loss  of 
the  benefits  of  the  bargain.  Hinckley  v.  Steel  Co.,  121  U.  S. 
264;  Collins  v.  Delaporte,  115  Mass.  162;  49  01.  446;  M  Wis. 
897;  40  N.  H.  79. 
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goods  already  in  existence,  and  an  agreement  to  furnish 
goods  not  in  existence  at  the  time  of  making  the  bar- 
gain. In  the  latter  case  if  the  vendee  refuses  to  accept 
the  goods,  or  gives  notice  before  the  completion  that  he 
will  not  accept,  many  American  authorities  hold  that  if 
the  maker  performs  his  contract  and  tenders  tiie  article 
as  ord«^  to  the  vendee,  he  may  recover  its  full  valu^ 
and  leave  the  vendee  to  dispose  of  the  article  as  he  sees 
fit* 

Sec  ma.  SAME  SUBJECT— WHERE  THE 
PROPERTY  HAS  PASSED.— When  the  tiUe  and 
possession  of  the  goods  has  actually  passed  to  the  ven- 
dee, the  vendor  must,  under  the  common  law,  recover 
by  common  counts  for  goods  sold  and  delivered  in  a  per- 
sonal action,  while  the  title  has  not  passed  the  action  is 
a  special  oount  in  asstunpsitt 

Sec.  1116.  VENDOR'S  REMEDIES  AGAINST 
THE  GOODS.— But  there  are  also  remedies  against 
the  goods  themselves,  which  tiie  unpaid  vendor  may  ex- 
ercise, although  the  property  or  title  has  actually  passed. 
When  the  property  passes  the  right  to  possessicHi  also 

•Shawan  v.  Van  Nest,  85  Ohio  St.  490 ;  Gardner  v.  Norris, 
49  N.  H.  876;  PoUen  v.  Leroy,  80  N.  Y.  459;  46  Pa.  SL  177. 
Sufficient  must  be  done  to  pass  or  tender  title  before  the  action 
for  the  full  price  vill  lie.  Railway  Co.  v.  Maguire,  62  Ind. 
140;  88  Me.  414;  IS  Wis.  67;  49  Md.  589.  So  the  action 
should  be  for  goods  bargained  and  sold,  and  not  for  goods  sold 
and  delivered,  wha«  the  deliveiy  has  not  been  effected.  28  N. 
H.  895;  100  Mass.  528;  28  Or.  386. 

fMartindale  v.  Smith,  1  Q.  B.  395;  Chitty  on  Cbnt.  p.  408; 
Bartholomer  r.  Ma^wick,  15  C.  B.  N.  S.  711 ;  4  N.  H.  79. 
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passes,  but  notwithstanding,  this  right  is  defeasible  it 
the  buyer  becomes  insolvent,  or  fails  to  perform  condi- 
tions precedent  or  concurrent  imposed  upon  bim  by  the 
contract.  If  the  goods  have  been  delivered  into  the  ac- 
tual possession  of  the  vendee,  there  is  no  longer  any 
ronedy  against  tiiem;  but  if  the  goods  have  not  been 
delivered  into  the  actual  possession  of  tiie  vendee,  they 
may  be  in  two  different  conditions  as  regards  delivery: 

1.  They  may  be  in  the  actual  possession  of  the  ven- 
dor, his  agent  or  bailee. 

2.  They  may  have  been  put  in  transit  for  deUvery 
to  the  voidee,  and  thus  not  in  the  actual  possession  of 
either  one.  When  the  goods  are  thus  in  transit,  the 
law  gives  to  the  unpaid  vendor  the  right  of  intercepting 
them  if  he  can,  and  prevent  their  readiing  the  actual 
po»aestion  of  an  insolvent  vendee.  This  ri^t  of  tiie  un- 
paid vendor,  long  known  in  the  law  of  sales,  is  called  the 
ri^t  of  stoppage  in  traimtu.  It  can  only  be  exercised 
when  tiie  vendee  has  become  insolvent,  or  tiie  vendor 
learns  of  the  insolvency  in  fact  during  the  transit. 

When  the  goods  have  not  left  the  actual  possession 
of  the  vendor,  his  agent  or  bailee,  the  vendor  has  a  lien 
for  the  unpaid  price,  except  where  he  has  agreed  to  sell 
on  credit,  since  this  agreement  waives  the  lien,  and  the 
bnyer  may  take  possession  while  the  credit  lasts  and 
leave  the  vendor  to  his  personal  action  for  the  price.  In 
this  case,  the  lien  being  waived,  by  the  credit  given,  the 
buyer  may  leave  the  goods  in  the  custody  of  the  vendor 
until  the  credit  expires,  and  then  make  default  in  pay- 
ment, or  become  insolvent.     The  question  then  arises 
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whether  the  vendor's  lien  revtTes  on  the  ground  that  the 
waivure  was  conditional,  or  can  the  vendor  exercise  a 
queui  rig^t  of  stoppage  before  transit?  The  extent  of 
the  vendor's  rights  in  this  intermediate  state  of  affairs 
has  not  been  exactly  defined,  but  there  are  authorities 
which  seem  to  approve  the  following  rules: 

1.  If  the  question  arises  as  between  the  unpaid  vendor 
and  the  insolvent  buyer,  the  vendor  may  refuse  to  give 
up  the  goods  without  payment.  He  has  a  lien  on  them 
for  the  price. 

2.  The  vendor's  remedy  foy  lien  is  not  impaired  by 
his  giving  an  order  for  the  delivery  of  the  goods  stored 
in  a  warehouse,  or  in  other  bailment,  if  tlie  order  is  coim- 
termanded  before  the  vendee  secures  the  assent  of  tiie 
bailee  to  his  possession,  that  is,  before  the  bailee  attorns 
to  the  buyer. 

8.  If  the  controversy  be  between  the  unpaid  vendw 
and  a  sub-vendee  or  pledgee,  the  vendor  may  retain  pos- 
session, imless  he  has  transferred  to  the  buyer  a  bill  of 
lading  or  other  document  of  title  to  the  goods,  whidi 
the  buyer  has  lawfully  transferred  for  value  to  the 
claimant.  If  no  such  title  has  been  transferred,  and  no 
assent,  express  or  implied,  on  the  part  of  the  vendor 
been  given  to  the  sub-sale  or  pledge,  the  vendor's  lien 
will  prevaiL 

4.  The  vendor  may  assent  to  the  sale  to  Hie  sub- 
vendee  before  it  takes  place,  either  by  language  or 
conduct,  but  sudi  assent  is  not  to  be  implied  frcnn  a 
document  ^ven  the  buyer  other  than  a  document  of 
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title,  unless  it  contains  statements  of  facts  creating  an 
estoppel.* 

While  the  unpaid  vendor  has  a  lien  for  the  price,  and 
a  right  of  stoppage  m  tratuita^  the  failure  to  pay  the 
price  does  not  rescind  the  contract,  unless  that  is  the 
express  agreement.  (Martindale  v.  Smith,  1  Q.  B. 
805.) 

Sec  1117.  SAME  SUBJECT— LIEN.— A  lien  is 
defined  by  Mr.  Benjamin  as  "a  right  of  retaining  prop- 
erty imtil  a  debt  due  to  the  person  retaining  it  has  been 
satisfied."t  Liens  may  be  either  express  or  implied. 
A  lien  is  always  implied,  where  nothing  is  said  to  the 
contrary,  in  a  sale  of  goods,  until  the  payment  of  the 
price,  and  unless  it  is  waived  the  buyer  cannot  get  pos- 
session without  payment.^ 

The  contract  may  show  that  no  lien  was  opntem- 
plated  between  the  parties,  or  it  may  be  abandoned  dur- 
mg  the  performance  of  the  contract.§  The  vendor 
waives  his  lirai  n^en  fae  takes  a  bill  of  exchange  and 

•Benj.  Salea,  Sec  799,  dting,  Valphj  v.  Oakl«y,  16  Q.  B. 
941 ;  ITEwan  v.  Smith,  8  H.  L.  C.  809 ;  Craven  t.  Ryder,  6 
Taunt  48S ;  Merchant  Banking  Co.  v.  Steel  Co.,  S  Ch.  D.  SOd ; 
2  Sm.  L.  C.  p.  S29. 

fBenj.  Sales,  196;  Conrad  v.  Fisher,  37  Mo,  App.  SfiS;  66 
N.  J.  L.  824. 

:pVmoId  V.  Delano,  4  Cush.  SS ;  SatFord  v.  McDonou^,  120 
Mau.  291;  Perrme  t.  Barnard,  142  Ind.  448;  Bohn  Mfg.  Co. 
T.  Hjnefl,  83  Wis.  S88. 

§Piokett  V.  Bullock,  52  N.  H.  S54;  Re  Batchelder,  2  Low. 
245;  McElwee  v.  Lumber  Co.,  69  Fed.  Rep.  802. 
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gives  receipt  fop  the  price,  and  when  he  delivers  the 
goods  to  the  buyer  he  abandons  it* 

Where  the  goods  at  tiie  time  of  the  sole  are  in  the 
possession  of  a  tliird  person,  the  lien  is  lost  as  soon  as 
the  vendor,  buyer  and  third  person  agree  together  that 
the  tjiird  person  shall  cease  to  bold  for  the  vendor  and 
hold  possession  for  the  vendee.  So  for  the  purpose  of 
a  lien,  the  delivery  of  goods  to  a  carrier  for  delivery  to 
the  buyer  as  such,  will  put  an  end  to  tiie  vendor's  lien, 
but  not  to  his  right  of  stoppage  in  transitu.  A  lien, 
however,  is  not  divested  by  merely  marking  the  goods 
in  the  name  of  the  buyer,  or  setting  them  aside  for  him, 
or  by  boxing  tiiem  up  and  putting  the  purchaser's  name 
on  the  boxes.  But  iiie  lien  will  be  divested  if  the  vendor 
delivers  to  the  vendee  the  evidence  of  property  or  title, 
as  a  bni  of  lading,  and  in  some  states,  the  warehouse  re- 
ceipt for  the  goods.t 

If  only  part  of  the  goods  be  delivered,  the  lien  is  not 
divested,  and  attaches  to  the  residue  for  the  whole 
price.!    So  where  a  delivery  order  has  been  given  by 

•Thompson  v.  Wedge,  60  Wis.  42;  Gregory  t.  Morris,  96 
U.  S,  619 ;  Freeman  v.  Nichols,  116  Mass.  809 ;  Bank  v.  Wal- 
bridge,  19  Ohio  St.  424;  66  N.  Y.  118;  but  the  taking  of  a 
note  for  the  price,  does  not  destroy  the  lien  if  poGseasion  remains 
in  the  vendor,  and  he  is  ready  to  return  the  note,  especially  if 
the  buyer  becomes  insolvent.  (4  CubK  SS;  Milliken  v.  Warren, 
57Me.  46;19N.  H.419.) 

tDavis  V.  Russell,  52  Cal.  611;  Allen  v.  Jones,  24  Rep.  11; 
40  m.  320;  Benj.  Sales,  807. 

tDixon  V.  Yates,  fi  B.  &  Ad.  SIS ;  Miles  v.  Gorton,  2  Cr.  & 
M.  604;  Buckley  v.  Fumlss,  17  Wend.  604;  128  Mass.  104; 
13  Johns.  4S4. 
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the  vendor  to  the  buyer  on  a  warehouseman*  the  vendor 
may,  before  actual  possession  is  taken  by  the  buyer,  or 
some  innocent  purdiaser  of  the  order  has  intervened, 
revoke  the  order  and  restore  his  ri^t  to  lien.* 

Sec  1118.  SAME  SUBJECT— RESALE.— 
Wbere  the  buyer  has  notice  to  take  away  the  goods  and 
pay  the  price,  but  does  not  do  so,  can  Ae  vendor  resell 
the  goods,  or  must  he  hold  tbem,  obtain  a  judgment  and 
sell  them  on  execution?  Mr.  Benjamin  states  the  rule 
to  be  in  England,  that  while  the  lien  amoimts  to  more 
than  a  mere  ri^t  to  hold  the  goods,  yet  it  does  not 
amount  to  a  "complete  resumption  of  the  right  of  prop- 
erty, or,  in  other  words,  to  a  right  to  rescind  the  contract 
of  sale,  but  perhaps  comes  nearer  to  t^e  rights  of  a 
pawnee  with  a  power  of  sale,  than  to  any  other  com- 
mon law  ri^ts.  At  all  events,  it  seems  tiiat  a  resale  by 
the  vendor,  while  the  purchaser  continues  in  default,  is 
not  so  wrongful  as  to  authorize  the  piu-chaser  to  con- 
sider the  contract  rescinded,  so  as  to  entitle  him  to  re- 
cover hack  any  deposit  of  the  price,  or  to  resist  paying 
any  balance  of  it  still  due;  nor  yet  so  tortious  as  to  de- 
stroy the  vendor's  right  to  retain,  and  to  entitle  the  pur- 
chaser to  sue  in  trover."t 

The  rig^t  of  resale  on  default  of  the  buyer  to  make 
payment,  and  to  recover  the  difference  between  the  pro- 
ceeds and  the  original  contract  price  is  quite  generally 

*Keeler  v.  Goodwin,  111  Mass.  490;  Anderson  t.  Reed,  106 
N.  Y.  888. 

fBoij.  Sales,  Sec.  788;  Blackburn  on  Sales,  p.  SS5. 
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admitted  in  America.*  Of  course  the  sale  must  be 
fairly  made,  and  within  a  reasonable  time  in  order  to 
furmdi  a  conclusive  test  of  the  vendor's  damages 
against  the  vendee.  It  is  usual  to  give  notice  to  the 
buyer  of  the  time  and  place  of  sale,  or  at  least  inform 
the  buyer  that  the  vendor  intends  to  exerdse  the  right 
of  sale.  But  such  notice  Is  not  held  to  be  absolutely 
necessary  in  the  cases-t  The  sale  being  fairly  made, 
the  amount  obtained  is  applied  upon  the  purchase  price 
and  the  vendor  may  recover  the  difference  between 
this  amoimt  and  the  original  contract  price  from  the 
vendee  by  action.  The  necessary  expenses  of  the  sale 
is  also  to  be  deducted  from  the  amount  realized,  but  not 
expenses  of  storage  and  tiie  like  after  the  property  could 
have  been  sold.t 

Sec.  1119.  SAME  SUBJECT— STOPPAGE  m 
tratiMttt. — The  right  of  stoppage  in  transitu,  which  the 

•Haines  v.  Tucker,  80  N.  H.  818;  Shawhan  v.  Van  Nest. 
25  Ohio  St  490;  Sands  t.  Tajlor,  5  Johns.  395,  a  leading  case; 
Mason  y.  Decker,  73  N.  Y.  699;  Holland  t.  Rea,  48  Mich.  818; 
Bagley  v.  Findlej,  82  HI.  524. 

tMaulding  t.  Steele.  106  Dl.  644;  Lindon  v.  Eldred,  49  Wis. 
305;  Smith  v.  Pettee,  70  N.  Y.  13;  Saladin  v.  Mitchell,  46  El. 
79;  Rosenbaums  v.  Weeden,  18  Gratt.  786;  Dore  v.  Robinson, 
38  S.  W.  Rep.  687. 

t5  Johns.  396;  Lewis  V.  Greider,  51  N.  Y.  231;  Whitney 
V.  Boardman,  118  Mass.  242;  Chakners  v.  McAuIey,  68  Vt.  44; 
Rickey  v.  Ten  Broedc,  63  Mo.  567.  If  the  goods  shonld  bring 
more  than  the  price  of  the  original  contract  the  buyer  derives 
no  benefit  from  it,  the  increased  profit  goes  to  the  vendor;  but 
the  buyer  can  show  in  an  action  for  damages  that  the  breach 
has  caused  no  loss  to  the  vendor. 
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unpaid  vendor  may  exercise,  never  arises  except  upon 
the  insolvency  of  the  buyer,  and  is  based  on  &e  rule  that 
one  man's  goods  shall  not  be  applied  to  the  payment  of 
another's  debts.* 

This  right  of  the  vendor,  on  the  insolvency  of  the 
buyer,  is  almost  unirersally  recognized  among  com- 
mercial nations.  It  seems  that  it  may  be  exercised  by 
the  vendor  or  his  agent,  and  tiiose  who  stand  in  tiie 
relation  of  vendors  or  consignors,  especially  where  the 
bill  of  lading  has  been  transferred  by  the  vendor  to  his 
agent.t 

There  must  be  three  parties  in  order  to  exercise  the 
rig^t  of  stoppage  in  trantitUj — a  vendor,  a  vendee,  and 
a  middleman,  such  as  a  carrier,  having  possession  of 
the  goods.  The  goods  must  be  in  the  possession  of  a 
third  person,  since  if  they  come  into  the  actual  posses- 
sitm  of  the  vendee  the  vendor  loses  the  right.} 

While  the  right  of  stoppage  in  tranaitu  may  be  exer* 
cised  by  others  than  the  vendor,  and  without  authority 
from  him,  yet  if  the  vendor  does  not  ratify  the  act  be- 
fore the  transit  ends  it  will  be  ineffective.    And,  gen- 

*GQ»on  T.  ComitheiB,  8  M.  &  W.  397,  fpving  a  history  of 
the  tighty  as  originallj  allowed  in  equity,  and  subsequentlj 
adopted  S8  a  mle  of  law. 

fFase  V.  Wraj,  3  East.  99 ;  MoriBon  v.  Gray,  2  Blng.  260 ; 
S^moar  v.  Newttm,  105  Mass.  276;  13  Me.  93;  Gossler  t. 
Schepeler,  S  Daly  476 ;  85  N.  C.  489. 

JPooIe  V.  R.  R.  Co.,  68  Tex.  194;  Stevens  v.  Wheeler,  27 
Barb.  668;  Secomb  v.  Nutt,  14  B.  Monr.  324;  106  Mass.  67; 
60  la.  108;  160  Pa.  St.  627;  Guilford  v.  Smith,  90  Vt.  49; 
Covdl  T.  HHchcodc,  23  Wend.  611. 
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erally,  persons  having  merely  liens  on  the  goods  and 
not  the  owners,  or  in  the  relation  of  owners,  cannot  stop 
goods  in  transit  under  this  ri^t.    (123  Mass.  12.) 

This  right  of  the  vendor  exists  notwithstanding  the 
partial  payment  of  the  price;  is  neither  lost  by  his  hav- 
ing received  conditional  payment,  as  bills  of  exchange 
or  other  security,  or  having  given  credit  and  the  like.* 
As  regards  notes  and  bills  of  exchange  it  is  held  that 
even  if  the  vendor  negotiates  the  bills  and  tiiey  are  out- 
standing in  third  persons*  hands,  he  has  still  the  right 
of  stoppage  if  the  notes  are  not  matured.t 

But  a  vendor  who  has  received  securities  in  absolute 
payment  of  the  price  has  no  right  of  stoppage  m  trans- 
itu. He  has  no  further  remedy  against  the  goods  but 
must  look  to  the  securities.    (32  Vt.  58.) 

By  insolvency,  is  meant  tiie  general  inability  to  pay 
one's  debts.  It  is  probable  that  Ihe  failure  to  pay  one's 
just  debts  would  be  sufficient  evidence  of  insolvency  to 
require  the  vendee  against  whom  it  was  charged  to  show 
that  he  was  not  insolvent  The  vendor  must  have  some 
evidence  of  the  insolvency  of  the  buyer  before  he  can  ex- 
ercise the  right  of  stoppage  in  transitu.  If  the  vendor 
stops  the  goods  when  the  vendee  h  not  in  fact  insolvent, 
he  does  so  at  his  peril,  and  thereby  becomes  liable  in 
damages  to  the  vendee  for  the  loss  sustained  by  lum.t 

•Eaton  v.  Cook,  92  Vt  58;  Stubbs  v.  Lund,  7  Mass.  468; 
Clapp  v.  Sohmer,  65  la.  873;  Buckley  v.  Fumiss,  17  Wend. 
604;  Newhall  v.  Vargas,  IS  Me.  98;  20  N.  H.  164. 

fBenj.  Sales,  836;  4  Cush.  83. 

I^Benj.  Sales,  Sec.  837-8;  Biddlecuabe  t.  Bond,  4  A.  &  E. 
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Sec  1120.  WHEN  DOES  A  TRANSIT  BEGIN 
AND  END? — The  transit  is  held  to  continue  from  the 
time  the  vendor  parts  with  the  possession  until  the  pur- 
chaser acquires  it.  That  is,  from  the  time  the  vendor 
has  so  far  made  delivery  that  his  right  to  retain  tlie 
goods  and  right  of  lien  for  the  purchase  price  are  gone, 
to  the  time  when  the  goods  have  reached  the  possession 
of  the  buyer,  or  his  assignee.  The  goods  are  subject 
to  stoppage  as  long  as  they  remain  in  the  possession  of 
the  carrier  as  a  carrier.  But  where  the  buyer  sends  his 
own  agent  or  servant  for  the  goods,  delivery  to  such 
servant  or  agent  is  delivery  to  the  buyer,  and  the  right 
is  ended.  So  if  the  buyer  sends  his  own  conveyance  or 
vessel,  they  have  reached  his  possession  as  soon  as  t}ie 
vendor  has  delivered  them  into  the  conveyance  or  ves- 
sel* 

Goods  may  be  still  in  transit  altlioug^  lying  in  a 
warehouse  to  which  they  have  been  sent  by  the  vendor 
on  the  purchaser's  order.  The  test  for  determining 
whether  the  transit  is  ended  is  in  what  capacity  is  the 
goods  held  by  him  who  has  them  in  custody.  Wbere 
the  goods  have  readied  their  destination,  and  tiie  ques- 
tion arises  whether  they  remain  in  the  hands  of  the  car- 
rier, as  a  carrier,  or  in  some  other  capacity.    The  rule 

33S;  Clapp  v.  Sohmer,  SS  la.  S73;  98  Mich.  674;  43  N.  H. 
580:  63  Ala.  ftiS;  12  Ohio  St  B15. 

•James  v.  Griffin,  8  M.  &  W.  688;  Blackburn  on  Sale,  242; 
It  B.  Monr.  324;  17  N.  Y.  249;  80  Pa.  St  264.  The  vendor 
may  restrain  the  deliver;  to  the  vendee  on  his  ovn  vessel  l^ 
taking  a  tnll  of  lading  in  the  name  of  the  captain  as  bailee. 
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is  that  where  the  carrier  h  also  a  irorehouseman  and 
may  have  the  goods  as  a  carrier  on  deposit  in  his  ware- 
house, or  in  the  warehouse  independent  of  the  carriage 
and  subject  to  the  order  of  the  buyer,  the  buyer  and 
carrier  must  agree  before  the  carriage  is  terminated  and 
the  carrier  becomes  the  bailee  of  the  buyer.* 

The  question  is  one  of  intention,  and  if  the  vendor 
shows  that  he  intends  to  abandon  the  goods  to  the  car- 
rier as  agent  for  the  vendee,  &e  right  of  stoppage  in 
tramitu  is  ended.  So  the  buyer  may  anticipate  tiie  end 
of  the  transit,  and  put  an  end  to  the  right  of  stoppage, 
by  getting  possession  of  the  goods  by  an  agre«nent 
with  the  carrier.t  So  the  bona-fide  sale  for  a  valuable 
consideration,  accompanied  wilii  an  assignment  and  de- 
livery of  the  bill  of  lading,  before  the  termination  of 
the  transit  defeats  the  right,  and  this  whether  the  con- 
sideratbn  be  cash  or  an  antecedent  debt.t  If  the  ven- 
dee had  been  guilty  of  fraud  the  sale  would  not  be  ef- 

*Blackburn  cm  Sale,  p.  248 ;  Whitehead  v.  Anderson,  9  M. 
&  W.  629;  67  N.  H.  464;  60  la.  108;  58  Minn.  464;  8  Pick. 
198;  Calahan  v.  Babcocic,  31  Ohio  St.  281;  SB  Kans.  310;  60 
Miw.  591 ;  19  Wis.  79;  9S  Wis.  250.  Ordinarily  where  goods 
are  in  the  carrier^s  warehouse  at  the  end  of  their  joumey,  and 
the  freight  or  other  charges  have  been  paid  by  the  vendee,  the 
possession  of  the  party  is  regarded  as  that  of  an  agent  for  the 
buyer,  and  the  right  of  stoppage  in  trantitu  is  at  an  end.  Hall 
T.  Dimond,  69  N.  H.  566;  Wmiams  v.  Hodges,  113  N.  C.  36; 
40  la.  627. 

tl4  B.  Monr.  324;  106  Mass.  72. 

tei  Cal.  946;  32  Barb.  490;  Lee  v.  KimbaU,  45  Me.  172; 
24  N.  Y.  638.  But  not  if  the  assignment  is  merely  collateral 
aecoritjr  for  a  prc-ezistnii  debt.    63  Ala.  248. 
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fectiye.§  But  a  mere  sale  by  ilie  vendee,  without  the 
vendor's  consent,  and  unaccompanied  by  actual  or  con- 
atructire  possession  does  not  defeat  the  right.* 

The  mere  arrival  of  the  goods  at  the  place  of  desti- 
natioji  will  not  necessarily  operate  to  defeat  the  ven- 
dor's rig^t,  but  the  vendee  must  take  actual  possession. 
What  amounts  to  actual  possession  will  depend  upon 
the  circumstances.  Delivery  of  pui;  of  the  goods  will 
not  operate  as  a  delivery  of  the  whole  so  as  to  discharge 
the  ri^t  of  the  vendor,  unless  it  is  shown  that  it  was  so 
intended.  If  tiie  goods  are  actually  delivered  to  the 
buyer  or  the  assignee  of  the  buyer,  this  puts  an  end  to 
the  right  of  stoppage  in  trajisitu.i 

Sec  1121.  HOW  THE  RIGHT  IS  EXER- 
CISED.— There  is  no  particular  mode  or  manner  by 
which  the  seller  is  bound  to  exercise  the  ri^^t  of  stop- 
page m  transitu.  Any  means  whidi  he  uses  to  get  the 
goods  which  is  not  criming  will  be  sufficient.  The  usual 
mode  is  by  notice  to  the  carrier  or  third  person,  forbid- 
ding him  to  deliver  to  &e  buyer  and  requiring  that  the 
goods  be  held  for  the  vendor.  If  the  carrier  delivers  to 
tiie  vendee,  when  he  should  not,  he  is  liable  to  the  ven- 
dor, and  if  he  withholds  delivery  from  tiie  vendee  when 

SRoseothal  t.  Dessau,  II  Hun  49;  85  Ind.  467;  Pollard  v. 
Viaton,  105  U.  S.  7;  55  N.  Y.  456. 

•Engine  Co.  v.  Oliver,  166  Neb.  612 ;  Holbrook  v.  Vose,  6 
Bosw.  77. 

t57  N.  H.  464;  160  Pa.  St  587;  20  Vt.  172;  Crawshay  v. 
Eades,  1  B.  &  C.  181 ;  Tanner  v.  Scovell,  14  M.  &  W.  28;  Benj. 
Sales,  Sec  857. 
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he  should  deliver  he  is  equally  liable  to  the  vwidee.*  The 
notice  to  withhold  dehvery  must  be  giren  to  the  one  in 
possession  of  the  goods,  and  on  behalf  of  Uie  vendor.t 

Sec  1122.  HOW  THE  RIGHT  MAY  BE  DE- 
FEATED.— The  r^dee  being  in  possession,  with  &e 
consent  of  the  vendor,  of  a  bill  of  lading,  or  other  docu- 
ment of  title  to  the  goods,  may,  by  transferring  the 
same  to  a  third  person,  who  bona  fide  gives  value  for 
it,  defeat  the  ri^t.  At  the  common  law  the  right  was 
defeasible  when  the  bill  of  lading  was  transferred  to 
a  bona  fide  indorsee  other  than  factors  and  consignees; 
but  by  the  Factor's  Act  in  England,  the  common  law 
rule  was  extended  to  factors  and  consignees,  who  pre- 
viously had  to  be  Uie  bona-fide  purchasers  of  the  goods 
in  order  to  divest  the  vendor  of  his  right  of  stoppage.} 

Sec.  1123.  THE  EFFECT  OF  STOPPAGE  in 
transitu. — The  exercise  of  the  right  of  stoppage  in 
trantitu  is  only  an  extension  of  the  ri^t  of  lien,  given 
by  the  common  law  to  every  unpaid  vendor  before  the 
goods  leave  his  possession.  It  does  not  rescind  tiie  con- 
tract, but  simply  restores  the  goods  to  the  possession 
of  the  vendor,  and  the  vendor  has  the  same  right  to  re- 
cover the  price  by  resale  or  suit  at  law  as  before  the 
stoppage.§    So  if  the  price  is  subsequently  tendered  by 

*7  Taunt.  169;  43  N.  H.  580;  106  Mass.  272;  6  Denio  629. 

fSDenio  629. 

IBenj.  Sales,  Sec.  86S-3;  Lickbarrow  t.  Mason,  1  Sm.  L.  C. 
187 ;  IS  Ch.  Div.  628 ;  *S  Me.  172.  It  does  not  matter  that  the 
purchaser  knows  the  goods  have  not  been  paid  for. 

§Newhall  t.  Vargas,  IS  Me.  98;   SO  Conn.  6S;   Wratworth 
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the  vendee  before  resale,  the  vendor  must  give  up 
the  ^ods,  though  enhanced  in  value.t  The  vendor  may, 
in  some  cases,  sell  the  goods  after  stoppage  and  give  a 
good  title  as  against  the  creditors  of  the  vendee.! 

T.  Outhwaite,  10  M.  &  W.  436;  L.  R.  2  C3i.  App.  332;  U  N. 
Y.  661 ;  80  N.  Y.  2M. 

tlU  Pick.  313;  13  Me.  93;  126  Pa.  St.  485;  10  Tei.  2. 

tTufhillj  ».  Skidmore,  124  N.  Y.  148;  Hmnborger  v.  Bod- 
maD,  9  Daly.  93. 
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CHAPTER  XII. 

BIGHTS  AND  ll.F.\ffF.mTiM  qf  THE  BUlfEB. 

Sec.  1124.  RIGHTS  AND  REMEDIES  OF 
THE  BUYER  FOR  BREACH  OF  CONTRACT. 

— The  breach  of  contract  of  which  the  buyer  may  com- 
plain may  arise  from  the  vendor's  default  in  delivering 
the  goods,  or  from  some  defect  in  the  goods  when  de- 
livered. The  buyer's  ri^t  to  avoid  the  contract  for 
fraud,  mistake  and  failure  of  consideration  and  the  like 
has  already  been  considered,  and  we  are  now  to  discuss 
his  rights  and  remedies  for  breach  before  obtaining  pos- 
session of  the  goods,  both  where  the  contract  is  execu- 
tory and  where  it  is  executed  and  title  has  passed,  and 
also  his  remedies  after  getting  actual  possession  of  the 
goods  from  liie  vendor. 

Sec.  1125.  REMEDIES  BEFORE  OBTAIN- 
ING POSSESSION,  WHERE  THE  CON- 
TRACT IS  EXECUTORY.— Where  the  contract  is 
executory  the  property  or  title  in  the  goods  does  not 
pass  to  the  buyer,  and  his  remedy  for  the  failure  of  tbe 
vendor  to  carry  out  the  agreement,  is  for  damages  for 
tlie  breadi,  and  is  the  same  as  that  which  exists  for  the 
breach  of  any  contract  The  damage  which  may  be  re- 
covered is  the  difference  between  the  contract  price  and 
market  price  at  the  time  and  place  of  the  proposed  de- 
livery of  the  goods.* 

*Barrow  v.  Arnaud,  8  Q.  B.  604;  Collins  t.  Dekporte,  116 
170 
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Wliere  there  are  otiier  circumstances  in  the  contract 
'fdiich  Hie  rule  as  to  the  miu-ket  price  does  not  cover, 
it  is  said  tjiat  the  damages  which  may  be  recovered  are 
such  as  may  fairly  be  supposed  t»  have  been  in  the  con- 
templation of  the  parties  at  the  time  the  contract  was 
made,  and  what  tills  was,  will  be  a  matter  for  the  jury 
to  determine.* 

Sec.  1126.  SAME  SUBJECT— WHERE  THE 
CONTRACT  IS  EXECUTED  AND  TITLE 
HAS  PASSED.— Where  the  property  has  passed  to 
the  vendee  in  an  executed  contract,  though  the  buyer  has 
not  obtained  possession,  he  is  entitled  to  possession  be- 
cause of  his  title  and  ownership  of  the  goods.  In  this 
case  the  buyer  has  still  his  right  of  action  for  breach  of 
contract  to  deliver,  and  this  was  formerly  his  only  rem- 
edy. But  now  he  may  also  maintain  an  action  of  trover 
or  conversion  on  refusal  of  the  vendor  to  deliver  the 
goods.  That  is,  the  buyer  may  treat  the  contract  as  if 
the  title  were  still  in  the  vendor  and  sue  for  the  breach 
of  the  contract,  or  consider  the  title  as  in  himself  and 
sue  in  trover  for  the  conversion  of  the  goods.  There  is 
some  diversily  of  opinion  upon  this  question  in  the 
United  States,  but  the  wei^t  of  authority  seems  to  be 
that  the  buyer  cannot  waive  the  tort  and  sue  in  assump- 
lut  unless  the  goods  have  been  actually  sold  or  parted 
with  by  the  vendor.    In  such  a  case  the  damages  is  the 

Mass.  16S;  49  HI.  446;  18  Wis.  67;  Hadley  y.  Bazeodale,  9 
Ex.  341. 
•Griffin  T.  Colver,  16  N.  T.  489 ;  Sedgwick  oa  Damages,  vol. 

1.  p.  sss. 
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money  received  by  the  vendor,  subject  to  a  counter- 
claim on  the  part  of  the  vendor  for  the  price.  (Benj. 
Sales.  Sees.  884-886.) 

Sec.  1127.  REMEDIES  OF  BUYER  AFTER 
RECEIVING  POSSESSION.— After  the  buyer  has 
actually  received  the  goods  into  his  possession,  the  per- 
formance of  the  vendor's  duties  may  be  incomplete, 
either  by  the  breach  of  warranty  of  title,  or  breach  of 
warranty  of  quality.  Where  the  breach  is  for  a  vrar- 
ranty  of  quality,  as  a  general  rule,  because  of  the  maxim, 
caveat  emptor,  the  warranty  must  be  express.  In  these 
cases  the  buyer  has  the  choice  of  three  remedies: — 

1.  He  may  refuse  to  accept  the  goods  and  retmn 
them.  2.  He  may  accept  the  goods  and  bring  an  ac- 
tion for  breach  of  warranty.  8.  He  may  wait  until 
he  is  sued  for  the  price  of  the  goods,  and  then  set  up 
the  breadi  of  the  agreement  under  whidi  he  purchased 
the  articles,  and  thus  reduce  the  price  by  counter-claim 
for  damages.* 

If  the  buyer  intends  to  rely  upon  a  defect  in  the  qual- 
ity of  the  goods,  he  should  be  careful  to  give  notice  to 
the  vendor  and  o£fer  to  return  them;  but  this  does  not 
affect  the  legal  aspect  of  the  rig^t,  since  if  the  defect 
exists  it  may  be  shown,  but  the  failure  to  give  notice  to 
the  vendor  mi^t  create  a  presumption  or  inference  that 
the  complaint  as  to  quality  was  not  well  founded.  (67 
Me.  78;  97  la.  148.) 

•Mondel  V.  Steel,  8  M.  &  W.  808;  106  Mass.  17;  103  Mass. 
6TS;  lis  U.  S.  863;  42  Mo.  App.  SIS;  Ho&dle;  v.  Huse,  S2 
Vt  179;  88  Me.  604;  63  la.  S99;  89  la.  400;  60  Mum.  261. 
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Where  there  is  an  agreonent  on  the  part  of  the  ven- 
dor to  take  back  tiie  goods  if  they  prore  defective,  they 
must  be  retumed  as  soon  as  the  fault  is  discovered.  If 
there  is  a  remedy  agreed  upon,  as  that  the  vendee  may 
r^um  the  goods,  it  is  doubtful  whether  he  has  any 
other  remedy  for  the  breach  of  warranty  as  to  quality.* 

The  general  rule  of  damages  in  actions  upon  a  war- 
ranty is  the  same  as  that  for  the  breadi  of  the  vendor  to 
deliver,  that  is,  the  difference  between  the  value  of  the 
article  delivered,  and  the  article  as  it  was  represented 
to  be,  or  as  it  is  otherwise  stated,  the  value  of  an  article 
corresponding  to  the  warranty,  minus  the  value  of  the 
article  actually  received  and  kept,  and  not  necessarily 
the  difference  between  value  of  the  article  received  and 
the  price  actually  paid  for  it,  since  the  buyer  is  entitled 
to  tiie  profits  if  he  purchased  it  for  less  than  its  real 
valuct 

So  the  buyer  may  recover  special  or  consequential 
damages  for  a  breach  of  warranty,  as  the  loss  occa- 
sioned by  reason  of  the  defect  in  the  article,  the  profit 
that  mi^t  have  been  made  if  the  article  has  been  ac- 
cording to  agreement,  if  they  can  be  clearly  shown  by 

•a  H.  BL  673;  79  la.  101;  Bomberger  v.  Griener,  18  la. 
477 ;  some  cases  hold  that  action  for  breach  may  be  maintained 
though  vendor  expressly  agreed  to  take  back  the  property  for 
defects,  10  Cush.  88;  21  Minn.  S91 ;  50  Minn.  261;  56  Conn. 
289.  These  cases  hold  the  right  to  return  as  merely  a  cumulative 
remedy. 

tBrown  v.  Sharkey,  93  la.  157;  Rutan  v.  Ludlam,  29  N. 
J.  L.  898;  Clothen  v.  Eeever,  4  Pa.  St  168;  12  Conn.  9;  2 
AOen  52. 
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evidence  to  be  the  natural  results  of  the  breach  of  war- 
ranty.* But  mere  contingent  or  speculative  gains  or 
losses  cannot  be  recovered,  since  it  cannot  be  definitely 
ascertained  whether  thqr  would  or  would  not  have  re- 
sulted.! 

It  is  a  general  rule  that  a  purchaser  of  personal  prop- 
erty cannot  maintain  a  bill  in  equity  for  specific  per- 
formance of  the  contract,  since  he  has  usually  a  full  and 
complete  remedy  at  law.  But  there  are  a  few  coses  in 
which  the  courts  allow  the  buyer  to  secure  specific  per- 
formance by  bill  in  equity  on  the  ground  that  his  Tem- 
edy  at  law  is  not  plain  or  adequate.  Thus  to  secure  the 
return  of  surveyor's  maps,  plans  and  papers  the  bill  was 
allowed;  to  enforce  the  assignment  of  patent  rights,  to 
secure  heirlooms,  and  articles  which  the  vendor  alone 
can  supply .t 

•Oldham  V.  Kerehner,  81  N.  C.  430;  Griflbi  v.  Colver,  16  N. 
Y.  489;  40  N.  Y.  42*;  Swain  v.  Schieffelin,  184  N.  Y.  471; 
Thorns  V.  Dinglej,  70  Me.  100 ;  Love  v.  Ross,  89  la.  400 ;  Fenris 
V.  Comstock,  88  Conn.  518 ;  Jones  v.  George,  61  Tex.  345. 

jGoodell  V.  Lumber  Co.,  57  Ark.  303;  Herring  t.  Skaggs, 
62  Ala.  180;  McCormick  t.  Vannatta,  43  la.  889. 

tMcGowin  v.  Remington,  12  Pa.  St.  66;  Somerby  v.  Buntin, 
118  Mass.  387 ;  Williams  v.  Howard,  3  Murphey  74 ;  Hapgood 
V.  Rosenstock,  2S  Fed.  Rep.  86;  46  N.  J.  Eq.  477;  91  Fa.  SL 
434;  lis  Mass.  244;  74  Wis.  691;  108  HI.  196. 
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PRUDENCE. 


CHAPTER  I, 

THE  BtTBJECT  IKlltODUCED  AND  DEFINED. 

Sec.  1128.  HISTORY  OF  THE  COURT  OF 
CHANCERY.—Wliile  the  origin  of  courts  and  tri- 
bunals for  the  administration  of  justice  in  any  partic- 
ular nation  usually  antedate  the  histoiy  of  a  nation,  tiie 
origin  and  history  of  the  court  of  chancery  is  an  excep- 
tion*  and  is  fully  covered  by  recorded  history,  so  that 
we  may  trace  its  development  with  great  accuracy. 

Among  the  Germans  and  Anglo-Saxons  all  legisla- 
tive, executive  and  judicial  power  was  at  first  exer- 
cised by  the  people  of  each  particular  community  meet- 
ing togetiier  on  stated  or  special  occasions,  but  the  ad- 
vent of  kings  and  the  growth  of  the  principle  of  royal 
authority  curtailed  many  of  the  rights  of  the  people. 
The  Anglo-Saxon  kings  perhaps  never  assumed  the. 
prerogative  of  sitting  in  a  judicial  capacity,  and  per- 
mitted justice  to  be  administered  by  local  courts  in  the 
several  counties,  towns  and  districts,  with  one  general 
or  superior  court,  with  civil  and  spiritual  jurisdiction, 
known  as  the  Wittena-gemote,  or  assembly  of  the  wise, 
176 
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which  body  acted  not  only  in  a  judicial,  but  also  in  a 
quasi-legislative  capacity.* 

After  the  Norman  conquest,  and  the  introduction  of 
the  feudal  doctrines,  the  king  came  to  be  regarded  as  the 
fountain  of  justice,  and  did  actually  at  first,  and  later, 
in  theory,  sit  as  the  highest  court  to  administer  jus1ice.t 
But  it  was  early  established,  that  while  the  king  mi^t 
sit  in  the  court,  and  in  theory  was  presumed  to  be  al- 
ways present  and  speaking  by  the  mouths  of  his  judges, 
yet  he  was  there  as  king,  and  not  as  judge.! 

During  the  Norman  period  the  "wittena-gemote"  of 
the  Anglo-Saxons  became  the  Curia  Regit,  or  king's 
court.  It  differed  from  a  modem  court,  and  its  various 
members  composed  several  distinct  coimsels  acting  as 
advisory  or  quasi-legislative  bodies  to  the  king.  The 
Concilium,  Privatum,  or  Select  Council,  a  part  of  this 
general  council,  was  composed  of  the  great  officers  of 
the  state,  nominated  from  the  nobility  by  the  king  and 
sworn  into  office.  This  body  advised  with  the  king  up- 
on all  important  state  matters,  and  in  a  modified  form 
still  exists  to-day,  and  is  known  as  the  privy  coundl.% 

The  judicial  business  coming  before  the  Curia  Regis 
was  ordinarily  referred  to  one  of  three  permanent  com- 
mittees, afterwards  known  as  the  courts  of  Exchequer, 
Common  Fleas,  and  King's  Bench.  The  court  of  Ex- 
's Bl.  Com.  37;  1  Madox  Hist,  of  the  Ex.  98. 

t*  Inst  7;   1  Spencc  Eq.  Jur.  330. 

1:12  Rep.  63. 

§The  Lord's  House  in  Parliament,  Hale  4,  13;  1  Eq.  Jar. 
3S8;  3  Bl.  Com.  36-38. 
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diequer  assumed  jurisdiction  of  all  matters  pertaining 
to  the  revenues,  the  court  of  Common  Pleas  of  aU  civil 
disputes,  in  whidi  the  interest  of  the  king  was  not  in- 
volved, and  the  court  of  King's  Bench,  of  all  crimes  and 
other  matters  not  falling  within  the  jurisdiction  of  either 
one  of  the  other  courts.* 

Under  this  system  one  of  the  principal  officers  of  the 
kingdom  was  the  Chancellor.  He  was,  probably,  at 
first,  the  king's  private  secretary,  but  at  a  very  early 
date  became  invested  with  many  judicial  powers  and 
was  given  a  general  superintendency  over  the  other  of- 
ficers of  state,  and  had  the  custody  of  the  king's  great 
»e<dA 

*The  Lord's  House  in  Parliament,  Hale  61,  56 ;  S  Bl.  Com. 
4446. 

t"The  high  court  of  chancery  is  the  only  remaining,  and  in 
matters  of  civil  property  by  much  the  most  important  of  any, 
of  the  king's  superior  and  original  courts  of  justice.  It  has 
ita  name  of  chancery,  canceUaria,  from  the  judge  who  presides 
We,  the  lord  chancellor  or  cancMariut;  vho.  Sir  Edward  Coke 
t^  US,  is  so  termed  a  cancellando,  from  canceling  the  king's 
letters  patent  when  granted  contrary  to  law,  which  is  the  highest 
point  of  his  jurisdiction.  But  the  ofiSce  and  name  of  chancellor, 
howerer  derived,  was  certainly  known  to  the  courts  of  the  Roman 
emperors,  where  it  originally  seems  to  have  signified  a  chief 
scribe  or  secretary,  who  was  afterwards  invested  with  several 
judicial  powers,  and  a  general  superintendency  over  the  rest 
of  the  officers  of  the  prince.  From  the  Roman  empire  it  pasBed 
to  the  Roman  church,  ever  emulous  of  imperial  state ;  and  hence 
every  bishop  has  to  this  day  his  chancellor,  the  prinripal  judge 
of  his  consistory.  And  when  the  modem  kingdoms  of  Europe 
were  established  upon  the  ruins  of  the  empire,  almost  every  state 
preserved  its  chancellor,  with  different  jurisdictions  and  dignities. 
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The  Chancellor  was  a  member  of  the  Curia  Regig 
and  of  the  ConcQium.  Privatum  and,  by  virtue  of  his 
office,  exercised  certain  common  law  judicial  powers. 
Thus  he  had  authority  to  repeal  letters  patent  granted 
by  the  king;  to  hear  petition  of  ri^t  against  tiie  crown; 
and  to  hear  and  determine  all  personal  actions  to  which 
the  king  or  his  officers  were  parties,  and  especially  to 
issue  all  writs  by  which  all  common  law  actions  were 
commenced.  The  Chancery,  that  is,  the  Chancellor's 
court,  was  therefore  a  common  law  court,  or  brandi  of 
the  judicial  system  of  England  from  the  earliest  times.* 

The  Chancellor  exerdsed  very  important  functions 
aside  from  these  common  law  powers,  as  he  was  at  first 
usually  a  Bishop,  or  some  other  diurch  dignitary,  and 
became  the  king's  spiritual  adviser.  Owing  to  his  con- 
fidential relations  with  the  king,  and  his  priestly  char- 
acter, all  matters  which  required  the  king  to  interrene 
and  prevent  any  hardship  whidb  might  be  occasioned  by 
llie  strict  enforcement  of  the  rules  of  the  common  law 

according  to  their  different  cooBtitutions.  But  in  all  of  them 
he  seeniE  to  have  had  the  supervision  of  all  charter),  letters, 
and  such  other  public  instruments  of  the  crown,  a«  were  authen- 
ticated in  the  most  solemn  manner,  and,  therefore,  when  seals 
come  in  use,  he  had  always  the  custody  of  the  king's  great  seaL 
So  that  the  office  of  chancellor,  or  lord  keeper  whose  authority 
by  statute  5  Eliz.  c.  18,  is  declared  to  be  exactly  the  same,  is 
with  us  at  this  day  created  by  the  mere  delivery  of  the  king's 
great  seal  into  his  custody.'*— 8  Bl.  Com.  46-7;  4  Inst  88; 
Gihb.  Decl.  &  Fall,  2,  99;  1  Camp.  Lives  of  The  Chancellors,  2. 
■3  Bl.  Com.  46-48;  Com.  Dig.  Chancy.  A,  1,  2;  Spence  Eq. 
Jur.  S36;  Bacon's  Abrdg.  'HX  of  Chy."  B. 
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courts  were  naturally  referred  to  the  Chancellor,  and 
he  thus  came  to  be  called  the  keeper  of  the  king's  con- 
adence.  And  later  by  a  royal  order  all  matters  of 
"grace,"  that  is,  special  application  to  the  king  for 
equity,  were  directed  to  be  prosecuted  before  the  Chan- 
cellor or  keeper  of  tiie  great  se^.* 

The  Chancellor  and  his  assistants  acted  as  clerks  for 
the  common  law  courts.  All  actions  in  the  law  courts 
were  commenced  by  the  issuing  of  an  original  writ, 
which  writs  were  framed  by  the  Chancellor's  clerks,  aft- 
erwards called  masters  in  chancery,  and  issued  out  of 
the  chancery  in  the  name  of  the  king  and  imder  his  great 
seal.  The  writ  was  directed  to  the  dieriff  of  the  proper 
county,  requiring  him  to  command  the  defendant  to 
ri^t  the  wrong  set  forth  in  the  writ  or  to  appear  in  one 
of  the  coDunon  law  courts  and  answer  for  his  defaultf 

While  the  clerks  of  tiie  chancery  issued  tiie  writs  and 
drafted  than  from  the  facts  presented  by  suitors  for 
justice,  the  law  judges  had  exclusiye  authority  to  pass 
upon  Iheir  sufficiency,  as  well  as  what  would  constitute 
a  defense  to  each  cause  of  action.  From  their  adjudica- 
tions the  form  of  the  writs  lliat  mi^t  be  issued  by  the 
clerks  became  fixed  and  rigid,  and  while  ordinary  ac* 
tions  had  a  corresponding  writ,  causes  of  action  arose  for 
^diich  there  was  no  writ,  and  the  common  law  courts 

•1  Madox  Hist.  Ex.  60;  Hargreave's  Law  Tracts,  4*7. 
Blackstone  states  the  common  law  functions  of  the  chancellor  to 
be  of  earlier  origin  than  bii  equity  juri8<£ction.  3  Bl.  Com.  47-8. 

tl  Spenoe  Eq.  Jur.  298;  S  Hair.  Law.  Rev.  97;  1  Madox 
Hi»t.  Ex.  85-6. 
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refusing  to  allow  the  old  writs  to  be  modified  to  meet 
the  emergency  it  was  necessary  for  parliament  to  at- 
tempt to  remedy  the  matter  by  statute,  and  by  the 
statute  of  Westminster  II.  (18  Edw.  I.  Chap.  24)  it 
was  provided  that  the  clerks  of  tiie  chancery  mi^t  issue 
a  writ  in  a  new  case,  and  if  they  failed  to  agree  upon  one, 
they  should  refer  tlie  matter  to  the  next  parliament, 
where  one  might  be  framed.*  This  statute  gave  to  the 
chancery,  or  clerk's  office  of  the  law  courts,  three  new 
writs,  trespass  on  the  case,  trover  and  assumpsit,  and 
then  it  failed.  And  they  are  sometimes  called  the  equi- 
table actions  of  the  law,  from  the  fact  of  their  being 
broader  and  more  liberal  than  the  other  common  law 
writs.t 

In  the  reign  of  Edward  III.  (1827-1877).  the  court 
of  chancery  had  assumed  jurisdiction  to  give  relief  in 
cases  not  cognizable  by  the  law  courts  and  requiring 
extraordinary  remedies,  and  in  the  22nd  year  of  Ed- 

*1  Spence  Eq.  Jur.  925;  3  Bl.  Com.  51. 

Actions  at  law  at  this  time  were  divided  into  two  general 
classes;  first.  Real  Actions;  second.  Personal  Actions.  Real 
actions  were  brought  to  determine  the  right  to  and  the  pos- 
session of  the  various  estates  in  land,  and  all  these  proceedings 
were  exceedingly  technical,  both  in  form  and  procedure.  Per- 
sonal actions  were  divided  into  two  classes,  ex  contracta  and  ex 
ddicio.  And  it  necessarily  happened  that  there  were  a  great 
many  applicants  whose  cases  did  not  fall  within  the  ground 
covered  by  any  writ,  and  which  were  still  meritorious  and  ap- 
pealed to  the  conscience  of  the  king.  Undoubtedly  at  first  the 
king  or  the  Chancellor  gave  personal  attention  t«  such  cases 
and  saw  that  substantial  Justice  was  done. 

fS  Bl.  Com.  61 ;  1  Spence  Eq.  Jur.  826. 
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ward  III.,  by  ordinance  all  matters  of  equity  or  grace 
were  referred  to  the  Chancellor  or  keeper  of  the  great 
seal.* 

After  this  ordinance  of  Edward  III.,  and  the  as- 
sumption of  separate  jurisdiction  by  the  diancery,  suits 
in  equity  were  instituted  by  bill  addressed  to  the  chan- 
cellor. This  bill  was  from  a  very  early  period  written 
in  English  and  hence  was  called  an  English  bill,  while 
Uie  proceedings  in  the  common  law  courts  were  in  Latin. 
The  earliest  bill  of  which  we  have  any  record  was  filed 
in  the  reign  of  Henry  V.,  and  was  written  in  law 
French.t 

The  bill  addressed  to  the  chancellor  contained  a  sim- 
ple statement  of  facts  upon  which  relief  was  predicated. 
At  first,  the  chancellor,  after  a  personal  examination  of 

•l  Madoz  62 ;  1  Story-  Eq.  Jur.  Sec  Ma ;  Rex.  v.  Hare,  1 
Strange  150;  Fomeroy,  Eq.  Sec.  1;  Bispham,  Frin.  Eq.  Intro- 
Chap. 

"But  when,  about  the  end  of  the  reign  of  King  Edward  III,, 
mes  of  lands  were  introduced,  and,  though  totally  discounte- 
nanced by  the  courts  of  common  law,  were  considered  as  fiduciary 
deposits  and  binding  in  conscience  by  the  clergy,  the  separate 
jurisdiction  of  the  chancery  as  a  court  of  equity  began  to  be 
established;  and  John  Waltham,  who  was  bishop  of  SaUsbuiy 
and  chancellor  to  King  Richard  II.,  by  a  strained  interpretation 
of  the  above  statute  of  Westm.  2,  devised  the  writ  of  tubpoena, 
returnable  in  the  court  of  chancery  only,  to  make  the  feoffee 
to  uses  accountable  to  his  ceituy  que  u»e;  which  process  was 
afterwards  extended  to  other  matters  wholly  determinable  at  the 
consnon  law,  upon  false  and  fictitious  suggestions." — 3  Bl. 
Com.  51. 

fHals  V.  Hynchly,  1  Law  Quar.  Rev.  448;  3  Bl.  Com.  442. 
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the  bill,  if  he  found  the  case  meritorious,  issued  a  sub- 
poena requiring  the  defendant  to  appear  before  the 
court  of  chancery  and  answer.  Afterwards  the  dian- 
cellor  required  every  bill  to  be  signed  by  the  solicitor 
who  prepared  it,  and  relying  upon  his  judgment  a  sub- 
poena was  issued  as  a  matter  of  course.  The  writ  of 
subpoena  is  said  to  have  been  invented  by  John  Wal- 
tham,  master  of  the  rolls,  in  the  fifth  year  of  the  reign 
of  Richard  II.  It  obtained  its  name  from  the  fact  that 
it  commanded  the  defendant  to  appear  and  answer  the 
complainant,  and  abide  the  order  of  the  court  under  a 
certain  penalty  {subpoena)  therein  inserted.  In  case 
the  defendant  neglected  or  refused  to  apx>ear  he  was 
proceeded  against  for  contempt.* 

Not  only  did  the  court  of  chancery  proceed  in  a  dif- 
ferent manner  in  the  commencement  of  suits,  but  the 
relief  whidi  it  afforded  was  more  ample  and  complete 
than  the  law  courts  could  give.  And  this  Utter  circum- 
stance tended  materially  to  increase  the  number  of  suit- 
ors in  chancery.  The  machinery  of  the  common  law 
courts  to  either  prevent  wrcvigs  or  compel  parties  to 
carry  out  their  agreements  was  defective.  The  remedy 
for  a  breach  of  contract  at  common  law  was  a  judgment 
for  damages,  but  the  court  of  equity  could  compel  the 
defendant  to  fulfil  his  engagement  by  decreeing  specific 
performance.  So  the  law  courts  were  powerless  in  most 
instances  to  prevent  a  threatened  wrong,  but  the  chan- 
cery by  injunction  could  restrain  the  defendant  from 

•9  Bl.  Com.  SI,  448;  I  Spence  Eq.  Jar.  SS8,  845,  S69. 
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committing  the  injury  intended.  Again,  in  the  law 
courts  a  judgment  was  enforced  against  the  property 
of  the  defendant,  that  is,  they  acted  in  rem,  while  the 
chancery  court  acts  in  personam,  or  against  the  person. 
And  in  the  troublous  times  of  Richard  II.,  the  chancery 
protected  the  poor  and  weak  against  the  rich  and  power- 
ful, assuming  in  some  cases  criming  jurisdiction.* 

The  court  of  Chancery  did  not  like  the  law  courts  sell 
justice.  In  those  early  times  one  of  the  principal  reve- 
nues of  the  crown  was  derived  from  the  sale  of  justice, 
or,  more  accurately,  perhaps,  from  a  sale  of  the  means 
of  procuring  justice.  Every  step  in  a  law  suit  had  to  be 
purchased  with  a  fine,  or  what  we  should  now  call  costs. 
The  suitor  must  pay  for  his  writ;  for  the  privilege  of 
pleading  certain  facts;  to  hasten  the  trial;  to  hasten 
judgments,  and  for  the  collection  of  the  judgment. 
Some  of  these  amounts  were  very  considerable,  and  it 
mi^t  easily  happen  that  the  fines  paid  the  king,  to- 
gether with  the  attorney's  fees,  would  deter  one  from 
bringing  a  suit  at  law.f 

*Spence  Eq.  Jur.  S14,  S69ii,  68S.  Anotber  important  dif- 
ference between  the  two  courts  existed  in  the  tnetbod  of  taking 
proofs.  At  law  no  person  in  interest  could  testify,  nor  could 
the  plaintiff  compel  -  the  defendant  to  be  a  witness ;  while  in 
chancery  the  defendant  could  be  compelled  to  answer  the  com- 
plainant's bin  under  oath,  and  specifically  answer  the  inter- 
rogatories therein  contained,  and  if  the  defendant  desired  to 
obtain  the  complainant's  testimony  he  could  do  so  by  cross-bill. 
8  Bl.  Com.  882,  437,  446. 

fMadox,  in  his  history  of  the  Exchequer,  classifies  these 
court  fines  as:    1.  Fines  to  have  justice  and  right;   2.   fines  for 
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Under  Lord  £llesmere  (1616),  an  able  chancellor, 
the  practice  of  the  court  of  chancery  in  enjoining  the 
collection  of  judgments  and  proceedings  at  law  was 
stoutly  resisted  by  the  law  courts  with  Sir  Edward  Coke, 
then  chief  justice  of  the  king's  bench,  as  their  chief 
backer,  with  the  result  that  the  matter  was  referred  to 
the  king  and  coimsel,  and  they  decided  in  favor  of  the 
equity  court.*  A  similar  conflict  between  the  law  and 
equity  courts  arose  in  this  country  in  New  York  in 
1809.t 

Under  a  succession  of  able  chancellors  the  jurisdic- 
tion of  the  equity  court  became  firmly  established,  and 
its  method  of  procedure  uniform  and  complete,  and  so 
it  existed  in  England  side  by  side  with  the  law  courts 
until  1873,  when  the  passing  of  the  Judicatiu-e  Acts 
united  the  two  systems  of  courts  into  one  supreme  court, 
of  which  chancery  became  a  division.]: 

writs,  pleas,  trials  and  judgments;  3.  fines  for  expedition  of 
pleas,  trials  and  judgments;  4.  fines  for  delay  thereof;  5. 
fines  payable  out  of  the  debt  recovered. — Chap.  IS. 

*"This  conteEt  was  so  warmly  carried  on,  that  indictments 
were  preferred  against  the  suitors,  the  solicitors,  the  council, 
and  even  a  master  in  chancery,  for  having  incurred  a  praemunire, 
by  questioning  in  a  court  of  equity  a  judgment  in  the  court  of 
king's  bench,  obtained  by  gross  fraud  and  imposition. — 3  Bl. 
Com.  SS-Sl ;  Camp.  Lives  Ld.  Chancellors,  Chap.  48 ;  Courtney 
V.  Glenvillc,  Cro.  Jac.  343 ;  Earl  of  Oxford's  Case,  2  White  & 
Tudor  642 ;  8  Swanst.  22n. 

tRe  Yates,  it  Johns.  317;  Yates  v.  Lansing,  6  Johns.  S8S; 
9  Johns.  395. 

136  &  37  Via.,  c.  66;  S5  Am.  Law  Rev.  1 ;  10  Harvard  Law 
Rev.  442 ;  Kerly,  Hist,  of  Eq.  p.  273. 
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Sec  1129.  EARLY  HISTORY  OF  CHAN- 
CERY IN  THE  UNITED  STATES.—The  Amer- 
ican colonies  were  settled  during  the  most  influential 
period  of  tiie  chancery  court  in  England,  and  it,  along 
with  other  serviceable  institutions  of  the  mother  coun- 
try, became  engrafted  on  the  judicial  system  of  the  va- 
rious colonies.  In  most  of  them  the  equity  powers  were 
exercised  by  the  royal  governor  in  conjunction  with 
his  council,  while  in  Rhode  Island,  during  the  colonial 
period,  the  assembly  acted  as  a  court  of  chancery.  In 
all  of  the  colonies,  except  Pennsylvania,  the  chancery 
existed  as  a  distinct  tribunal  from  the  common  law 
coxu*ts.  In  Pennsylvania  equity  was  administered  by 
the  law  courts  and,  according  to  the  procedure  of  the 
common  law,  until  the  middle  of  the  present  century. 
When  the  colonies  became  States,  they  either  established 
separate  courts  of  equity,  presided  over  by  chancellors, 
or  conferred  the  equity  powers  upon  the  ordinary  law 
courts  with  a  provision  for  its  exercise  according  to  the 
forms  and  procedure  of  chancery.  The  Pennsylvania 
experiment  affording  a  connecting  link  between  the 
early  plan  of  a  chancery  coxu-t  and  that  which  now  com- 
monly exists  in  the  United  States.* 

Sec.  1180.  STATUS  OF  CHANCERY  IN  THE 
UNITED  STATES  AT  PRESENT.— As  a  result 
of  the  adopting  of  the  Code  system,  and  the  unification 
of  the  various  actions  into  a  single  action  imder  that 

*Wil8on,  Cts.  of  Chan,  in  America,  18  Am.  Law  Her.  23S-6; 
Welb  V.  Pierce,  87  N.  H.  612;  Pomeroy  Eq.  Jur.  (2d  ed.). 
SecflSS. 
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system,  the  American  states  and  territories  may  be  di- 
vided into  three  groups  as  regards  the  method  followed 
of  administering  equity  jurisprudence.    These  are: — 

First  Those  states  in  which  separate  courts  of  dian- 
cery  are  maintained,  and  law  and  equity  are  adminis- 
tered by  distinct  tribunals  under  different  modes  of  pro- 
cedure. In  this  group  the  chancery  court  is  copied  after 
the  Court  of  Chancery  in  England,  and  is  similar  as  to 
powers  and  jurisdiction.  This  group  includes  Alabama, 
Delaware,  Mississippi,  New  Jersey  and  Tennessee.* 

Second.  Those  states  in  which  law  and  equity  are 
still  administered  in  their  district  and  appropriate 
forms,  but  by  the  same  court.  The  boundaries  be- 
tween the  two  as  to  jurisdiction  being  jealously  guard- 
ed, and  the  chancery  jurisdiction  not  ceasing  because 
the  statutes  confer  the  same  powers  on  the  law  courts.t 
Tlie  most  important  member  of  this  group  i^  the  fed- 
eral government  of  the  United  States,  comprising  the 
various  federal  courts,  which  follow  the  system  uni- 
formly and  are  not  influenced  by  state  legislation.^ 
The  states  belonging  to  this  group  are,  Arkansas,  Flor- 
ida, Georgia,  Illinois,  Maine,  Maryland,  Afassac^u- 
setts,  Michigan,  New  Hampshire,  New  Mexico,  Penn- 
sylvania, Rhode  Island,  Vermont,  Virginia  iuid  West 
Virginia. 

•Am.  &  Eng.  Encyc.  L»»  (Sd  ed.),  Vol.  11,  p.  154;  Bar- 
ton's Suit  in  Eq.  28;  Bispham's  Prin.  Eq.  (Sth  ed.),  Sec.  IS. 

fBarton's  Suit  in  Eq.  83;  Biephatn,  Frin.  Eq.  S5;  Bjrd  v, 
Jones,  84  Ala.  336;  McClain  v.  Smith,  1S8  Fa.  St.  49;  86  W. 
Va.  167. 

tLivingBtone  t.  Story,  9  FeL  «8>;  150  U.  8.  Mf. 
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Third.  This  group  includes  the  states  and  t&  ritories 
width  hare  adopted  the  Civil  Code.  In  these  the  dis- 
tinction between  actions  at  law  and  suits  in  equity  is 
abolished,  and  all  relief  is  said  to  be  administered 
through  the  uniform  procedure  of  a  civil  action.  The 
e£Fect  of  this  is  not,  however,  to  abolish  entirely  the  dis- 
tinction between  law  and  equity,  though  affording  a 
common  method  of  administration.  The  fundamental 
principles  of  equity  are  regarded,  and  it  is  even  quite 
common  to  refer  to  actions  involving  equity  principles 
as  equitable  actions,  as  distinguished  from  law  actions. 
The  abolition  of  the  distinction  between  suits  in  equity 
and  at  law  as  made  by  the  Codes  does  not  allow  of  the 
bringing  an  action  not  previously  cognizable  either  in 
law  or  equity.* 

Sec.  1181.  EQUITY  OR  CHANCERY  LAW 
DEFINED. — In  its  literal  acceptation,  equity  is  near- 
ly synonymous  with  justice,  but  in  its  technical  sense  it 
means  chancery  law,  or  that  system  of  rules  by  which 
courts  of  chancery  are  governed  in  the  administration 
of  justice.  This,  like  the  common  law,  consists  of  prece- 
dents running  through  nearly  the  same  lapse  of  time-f 

*Am.  &  Eng.  Encyc.  Law  (2d  ed.),  "Equity**;  Woodford 
T.  Leavenworth,  14  Ind.  311;  HiU  v.  Barrett,  14  B.  Monr.  67; 
Turner  v.  Fierce,  84  Wis.  658. 

f  Walker,  Am.  Law,  55. 

The  early  writers  <m  equi^  were  inclined  to  forget  the  dis- 
tinction made  by  Walker,  and  like  GrotiuB  pye  all  the  credit 
for  administering  justice  to  the  equity  courts,  his  definition  of 
equity  as  given  by  Blackstone,  being  "Qie  corrections  of  that 
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Sir  Henry  Maine  characterizes  equity  as  a  series  of 
"agencies  by  which  law  is  brought  into  harmony  with 
society."*  While  Mr.  Lobingier,  the  author  of  the  arti- 
cle on  Eqiiity  in  the  American  and  English  Encyclo- 
pedia of  Law,  speaks  of  it  as  a  $ouree  rather  than  a 
avhject — a  source  which  has  contributed  to  our  juris- 
prudence equally  with  the  common  law  and  legislation, 
and  not  a  subject  with  rigid  boundaries  and  logical  sub- 
divisions.t  That  the  results  of  the  equity  or  chancery 
courts  in  ameliorating  the  condition  of  the  law  would 

wherein  the  law  (by  reason  of  its  universality),  is  d^cient." — 1 
Bl.  Com.  61. 

"Equity,  then,  in  its  true  and  genuine  meaning,  is  the  soul 
and  spirit  of  all  law;  potitwx  law  is  construed,  and  rational 
law  is  made  by  it.  In  this,  equity  is  synonymous  to  justice; 
in  that,  to  the  true  sense  and  sound  interpretation  of  the  rule. 
But  the  veT7  terms  of  a  court  of  eqmtp,  and  a  court  of  law, 
aa  contrasted  to  each  other,  are  apt  to  confound  and  mislead 
us;  as  if  the  one  judged  without  equity,  and  the  other  waa 
not  hound  by  any  law.  Whereas  every  definition  of  illustration 
to  be  met  with,  which  now  draws  a  line  between  the  two  juris- 
dictions, by  setting  law  and  equity  in  opposition  to  eadi  other, 
will  be  found  either  totally  erroneous,  or  erroneous  to  a  certain 
degree." — S  Bl.  Com.  489,  et.  teq. 

*'By  judicial  equity  is  meant  a  systematic  appeal  for  relief 
from  a  cramped  administration  of  defective  laws  to  the  disci- 
plined conscience  of  a  competent  magistrate,  applying  to  the 
special  drcumstances  of  defined  and  limited  classes  of  civil  cases 
the  principles  of  natural  justice,  controlled  in  measure  as  well 
by  c(»isideration  of  public  policy  as  by  establbhed  precedent, 
and  by  positive  provisions  of  law." — Phelps,  Jurid.  Eq.  p.  198. 

•Maine's  Ancient  Law,  SS-S4. 

-fAm.  &  Eng.  Encyc.  Law  (ftd  ed.),  p.  149. 
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have  been  accomplished  by  other  expedients  cannot  be 
doubted,  when  we  see  how  easily  the  two  systems  are 
united  under  modem  practice  and  administered  by  tiie 
same  judge  sitting  one  moment  as  a  law  judge,  and 
the  next  as  an  equity  court. 

Sec.  1182.  AUTHORITIES  ON  EQUITY 
JURISPRUDENCE  OR  CHANCERY  LAW.— 
Among  the  early  standard  works  on  Equity,  is  Judge 
Story's  book  on  Equity  Jurisprudence,  which  has 
readied  its  18th  edition.  An  excellent  work  of  current 
authority  is  Pomeroy's  Equity  Jurisprudence  in  three 
Tolumes,  now  in  its  second  edition.  Adam's  Equity,  a 
book  viewing  the  subject  from  the  standpoint  of  juris- 
diction, has  reached  its  eighth  American  edition.  Bisp- 
hana's  Principles  of  Equity  is  a  single  volume  work  of 
great  value,  which  is  in  its  6tli  edition.  There  are  nu- 
merous other  autiiorities,  among  which  we  mention. 
Beach,  Bigelow,  Brett,  Merwin,  Shiras,  Smith,  Snell, 
and  WiUiard.  Perhaps  the  most  useful  authority  for  a 
practitioner  is  the  American  and  English  Encyclopedia 
of  Law,  which  by  its  cross-references  to  the  special  top- 
ics in  equity  jurisprudence,  and  numerous  citations 
from  the  various  states,  becomes  more  exhaustive  than 
any  otho*  work. 
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PRINCIPLES  OF  JUBISDICnON,   MAXIMS   AND  DOCIBISW 
OF  EQUITY. 

Sec  1188.  EQUITY  HAS  NO  JURISDIC- 
TION OVER  CRIMES.— It  is  one  of  the  well  set- 
tled principles  limiting  equity  jurisdiction,  that  a  court 
of  equity,  unless  its  jurisdiction  is  enlarged  by  an  ex- 
press statute,  is  limited  to  the  protection  of  civil  rights, 
and  has  no  power  either  to  prevent  the  commission  of 
crimes,  or  interfere  with  their  prosecution,  pardon  or 
punishment.  But  where  the  equity  court  has  jurisdic- 
tion because  of  a  wrongful  invasion  of  private  property, 
this  jurisdiction  will  not  be  divested  because  the  wrong* 
ful  act  also  constitutes  a  crime.* 

Sec.  1184.  EQUITY  WILL  NOT  ASSUME 
JURISDICTION  WHERE  THERE  HAS  AL- 
WAYS BEEN  A  PLAIN,  ADEQUATE  AND 
COMPLETE  REMEDY  AT  LAW.— Ever  smce 
equity  jurisprudence  began  to  be  governed  by  rtdes  . 
and  to  approach  a  definite  system  of  procedure  it  has 
refused  to  entertain  actions  when  there  was  a  complete, 
adequate  and  practical  remedy  at  law.  The  principle 
was  early  applied  by  the  court  in  refusing  to  entertain 

•Mayor  of  York  t.  Pilkington,  2  Atk.  3M  (1748)  ;  Littleton 
T.  Fritz,  66  la.  488 ;  Mugler  r.  Kansas,  IXS  U.  S.  623 ;  West  v. 
Mayor,  10  Paige  639;  76  N.  Y.  S62;  44  Conn.  419;  70  Miss. 
602;  S8  Ala.  198;  77  N.  C.  2. 
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acdons  for  the  recovery  of  land,  since  the  remedy  by 
ejectment  at  law  was  complete.*  Though  the  court 
had  by  mistake  assimied  jurisdiction  in  such  a  case,  its 
adjudication  is  not  void,  and  will  be  binding  on  the  par- 
ties and  cannot  be  attacked  collaterally.f 

Sec  1185.  ENLARGEMENT  OF  LEGAL 
REMEDY  DOES  NOT  AFFECT  JURISDIC- 
TION IN  EQUITY.— But  the  fact  that  after  equity 
has  assumed  jurisdiction  of  certain  subjects,  the  legal 
remedies  is  enlarged,  whether  by  judicial  construction, 
or  legislative  action,  will  not  divest  the  equity  courts  of 
their  customary  jurisdiction,  unless  this  is  the  express  of 
faur  intention  of  the  statute.^ 

Sec.  1186.  EQUITY  WILL  RETAIN  JURIS- 
DICTION TO  GIVE  COMPLETE  RELIEF.— 
Where  the  equity  court  has  rightfully  taken  cognizance 

'Tenham  t.  Herbert,  S  Atk.  489;  Hipp  v.  Babin,  19  How. 
271 ;  Lewis  ▼.  Cocks,  2S  WaU.  466;  186  U.  S.  SQS. 

fMellen  v.  Iron  Works,  131  U.  S.  S52 ;  Goodman  v.  Winter, 
64  Ala.  410. 

Unless  the  remedy  at  lav  is  practical,  efficient,  and  of  prompt 
and  accurate  administration  equity  will  assume  jurisdiction,  and 
where  the  matter  involves  long  and  complicated  accounts,  equity 
will  take  jurisdiction,  notwithstanding  the  remedy  at  law.  War- 
ner V.  McMuUin,  181  Pa.  St.  870;  180  U.  S.  506;  48  Minn. 
S7S ;  S8  Conn.  12 ;  62  Mich.  480. 

Atkinson  v.  Leonard,  8  Brown  Ch.  S18,  224;  Reeves  v. 
Morgan,  48  N.  J.  Eq.  429;  Darst  v.  Phillips,  41  Ohio  St.  614; 
Case  T.  Fishback,  10  B.  Monr.  40;  Eyre  v.  Everett,  2  Rubs. 
SSl-2.  Id  the  last  case  Lord  Eldon  stated:  "This  court  will 
not  suffer  itself  to  he  ousted  of  an;  part  of  its  tniginal  juris- 
diction because  a  court  of  law  happens  to  fall  in  love  with  the 
same  or  a  similar  jurisdiction." 
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of  a  particular  amtroversy,  it  will  continue  its  adjudi- 
cation for  the  purpose  of  giving  complete  relief,  though 
the  matter  may  involve  questions  purely  legal  in  nature. 
As  stated  by  Lord  Nottingham,  "Where  this  court  can 
determine  the  matter,  it  shall  not  be  handmaid  to  other 
courts,  nor  beget  a  suit  to  be  ended  elsewhere."*  This 
results  from  the  maxim  that  equity  seeks  to  prevent  a 
multiplicity  of  suits.!  But  the  suitor  must  bring  him- 
self in  the  first  instance  within  the  equitable  jurisdiction 
of  the  court,  or  bring  his  action  in  good  faith  with  rea- 
son to  believe  himself  entitled  to  equitable  relief,  and 
then  the  court  will  grant  both  equitable  and  legal  relief, 
or  legal  relief  alone  if  it  is  more  practicable.^ 

Sec.  1187.  EQUITY  WILL  TAKE  JURIS- 
DICTION TO  PREVENT  A  MULTIPLICITY 
OF  SUITS. — In  order  to  prevent  a  multiplicity  of 
suits,  and  carry  out  its  sdieme  of  applying  practical  and 
speedy  justice  to  controversies,  equity  courts  will  as- 
sume jurisdiction  where  nimierous  persons  have  a  ccaa- 
munity  of  interest  or  a  common  right  or  title  in  the  sub- 
ject-matter as  against  a  common  adversary,  or  where 
such  persons  have  an  equitable  cause  of  action  or  de- 
fense against  such  adversary,  involving  the  same  ques- 

•Parker  v.  Dee,  «  Ch.  Cas.  800;  and  see,  189  N.  Y.  274; 
118  N.  Y.  813. 

fEastman  v.  Bank,  58  N.  H.  421 ;  Turner  v.  Pierce,  S4  Wis. 
668;1S8N.  Y.  16. 

{Case  T.  Minot,  158  Mass.  677;  106  Mass.  2S2;  Gormle; 
T.  Clark,  134  U.  S.  338;  Russdl  v.  Clark,  7  Cnwch  69;  98 
Ala.  942. 
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tions  of  law  and  fact.*  So  where  there  is  danger  of  a 
number  of  suits  at  law  between  the  same  individuals, 
and  concerning  the  same  subject-matter,  or  sudi  suits 
are  actually  brought,  and  are  not  yet  adjudicated,  or  not 
conclusive,  equity  will  assimie  jurisdiction  to  put  an  end 
to  the  litigation.  The  principle  is  a  corollary  to  that 
which  gives  jurisdiction  where  there  is  no  plain,  ade- 
quate and  complete  relief  at  law.f 

MAXIU8  OF  EQUITY. 

Sec  1188.    THE    MAXIMS    OF    EQUITY.— 

Whfle  at  first  the  decisions  in  the  equity  courts  were 
supposed  to  be  in  accordance  with  the  conscience  of  the 

•How  V.  Tenants  of  Bromflgrove  (1681),  1  Vera.  XX;  Cadi- 
gan  V.  Brown,  ISO  Mass.  493;  Adams  v.  Manning,  48  Conn. 
4T7.  The  action,  known  as  a  **bill  of  peace,"  may  be  employed 
where  the  claim  is  preferred  by  one  against  a  number,  or  by  a 
number  against  one.  The  party  defending  must  have  some  de- 
fense to  the  suits  to  entitle  him  to  equitable  jurisdiction.  29  Fla. 
617.  "There  must  be  some  recognized  ground  of  equitable 
interference  or  some  community  of  interest  in  the  subject-matter 
of  controversy,  or  a  common  right  or  title  involved,  to  warrant 
the  joinder  of  all  in  one  suit ;  or  there  must  be  some  common  pur- 
pose in  pursuit  of  a  common  adversary,  where  each  may  resort  to 
equity,  in  order  to  be  joined  in  one  suit;  and  it  is  not  enough 
that  there  is  a  community  of  interest  merely  in  the  questions  of 
law  or  fact  involved." — By  the  court  in  Tribette  v.  HI.  Cent.  R. 
Co.,  70  Miss.  188. 

fMarsb  V.  Reed,  10  Ohio  S47 ;  Warren  Mills  v.  Seed  Co., 
G5  Miss.  S91 ;  Lembeck  v.  Nye.  47  Ohio  St.  3S6 ;  Wheelock  v. 
Noonan,  108  N.  Y.  179;  54  N.  Y.  159;  Eldridge  v.  HiU,  2 
Johns.  Cb.  £81. 
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Chancellor,  and  to  vary  according  as  the  "conscience" 
of  that  personage  varied,  and  the  court  was  made  the 
subject  of  some  very  catistic  remarks  by  the  common 
law  judges  in  consequence.*  This  is  now  remedied, 
and  equity  through  a  long  succession  of  able  chancel- 
lors, and  numerous  established  precedents,  which  in  ac- 
cordance with  the  doctrine  of  Btare  decisis, — which 
came  to  prevail  in  equity  under  the  chancellorship  of 
Lord  Eldon, — now  claims  to  be  a  science,  and  like  other 
sciences  is  governed  by  fixed  maxims  and  doctrines.! 

The  twelve  or  thirteen  maxims  of  equity  are  concise 
statements  gleaned  from  the  established  practice  of  the 

'"For  law  we  have  a  measure,  and  knov  what  to  tmst  to; 
equity  is  according  to  the  conscience  of  him  that  is  chancellor; 
and  as  that  is  larger  or  narrower,  so  is  equity.  'Tis  all  one 
as  if  they  should  make  the  standard  for  the  measure  a  chancel- 
lor's foot.  What  an  uncertain  measure  would  this  be!  One 
chancellor  has  a  Icmg  foot,  another  a  short  foot,  a  third  an 
indifferent  foot.  It  is  the  same  thing  with  the  chancellor's  con- 
science."—Seldon,  Table  Talk,  Tit  Equity,  cited  in  9  Bl.  Com. 
43«n. 

t"The  doctrines  of  this  court  ought  to  he  as  well  settled  and 
made  as  uniform  almost  as  those  of  the  common  lav,  laying 
down  fixed  principles,  but  taking  care  that  they  are  to  be  applied 
according  to  the  circumstances  of  each  case.  I  cannot  agree 
that  the  doctrines  of  this  court  are  to  be  changed  with  every 
succeeding  judge.  Nothing  would  inflict  on  me  greater  pain, 
in  quitting  this  place,  than  the  recollection  that  I  had  done 
anything  to  justify  the  reproach  that  the  equity  of  this  court 
varies  like  the  chancellor'a  foot." — Per  Lord  Eldon  in  Gee  v. 
Pritchard,  2  Swanst  414.  See  also,  Kerly's  Hist,  of  Equity; 
9  Bl.  Com.  429,  et  teq.;  Hargrave's  Law  Tracts,  926;  1  Story 
Eq.  Jur.  319. 
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equity  courts,  indicating  generally  as  well  what  equity 
is,  as  what  it  is  not,  and  now  are  usually  applied  as  de- 
termining the  limits  of  equity  jurisprudence.  They  are 
stated  as  follows:  1.  He  who  seeks  equity  must  do 
equity.  2.  He  who  oxnes  into  equity  must  come  with 
dean  hands.  8.  Equity  aids  the  vigilant,  not  the  sloth- 
fuL  (These  three  are  sometimes  classified  as  pre-requi- 
site  maxims.)  4.  Equity  acts  specifically,  and  not  by 
way  of  ecunpensation.  5.  Equity  acts  in  personam. 
6.  Equity  follows  the  law.  (The  last  three  are  classi- 
fied as  descriptive  maxims.)  7.  Equity  suffers  no  wrong 
without  a  rranedy.  8.  Equity  regards  that  as  done  whidi 
ought  to  have  been  done.  9.  Equity  regards  the  sub- 
stance and  intent,  not  the  form.  10.  Equity  imputes  an 
intent  to  fulfil  an  obligation.  11.  Equality  is  equity.  12. 
Where  the  equities  ure  equal  the  law  will  prevail.  18. 
Where  the  equities  are  equal  priority  of  time  will  pre- 
vaiL  (The  maxims  frcun  the  7th  to  the  18th  are  classi- 
fied as  substantive  maxims.)* 

Sec  1189.  PRE-REQUISITE  MAXIMS.— 
These  show  what  the  applicant  for  equity  must  possess 
before  he  can  invoke  the  aid  of  a  court  of  equity,  and 
are  three  in  number. 


'Am.  &  Eng.  Encjc.  Law  (2d  ed.)  Equity;  1  Ptsn.  £q. 
Jar.  Sec.  360.  Bispham's  Prin.  of  Eq.  omits  the  maxim, 
"Equity  regards  the  substance  and  intent,  and  not  the  form," 
thus  enumerating  but  twelve  maxims,  and  other  authorities  give 
them  a  different  classification  and  vary  the  language  somewhat. 
See  Fetter's  Hand  Book  of  Eq.  Chap.  3;  Hayne's  Out|iite«  pf 
Eq.  p.  19;  Phelps,  Jorid.  Eq.  p.  S96. 
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1.  He  Wlio  Seeks  Equity  Must  Do  Equity.  This  is 
one  of  the  earliest  maxims  of  equity  to  receive  general 
sanction.  It  arose  from  the  desire  of  the  court  to  finally 
dispose  of  all  matters  arising  and  growing  out  of  a 
controversy  over  which  it  had  jurisdiction.  It  therefore 
required  the  complainant,  as  well  as  the  defendant,  to 
perform  all  acts  on  his  part  which  are  necessary  to  the 
final  disposition  of  the  case.  Thus  if  the  vendor  or  tiie 
vendee  comes  into  court  to  enforce  specific  performance 
of  a  contract  in  regard  to  the  sale  of  land,  the  court  hav- 
ing ascertained  and  determined  that  the  contract  ou^t 
to  be  enforced,  will  decree  that  the  vendor  shall  execute 
to  the  purdiasar  the  proper  deed  of  conveyance,  and 
tiiat  the  purdiaser  shall  pay  to  the  vendor  the  balance 
due.  This  will  be  the  decree  no  matter  which  party  is 
complainant.*  In  this  class  of  cases  the  complainant  is 
not  required  to  do  any  act  which  he  would  not  be  com- 
pelled to  do  if  he  had  been  made  defendant.  But  there  is 
another  class  of  cases  where,  under  this  maxim,  the  com- 
plainant is  required  to  do  what  he  could  not  be  com- 
pelled or  required  to  do  if  he  were  defendant,  and  the 
defendant  complainant.  For  example,  if  to  secure  a 
loan  the  complainant  has  executed  a  bond  bearing  usur- 
ious interest,  and  the  statute  makes  such  bond  void,  the 
court  will  not  ^itertain  his  bill  to  annul  the  bond  except 
upon  the  condition  that  he  pay  the  defendant  the 
amount  of  the  loan.t 

•WilUrd  V.  Ta;loe,  8  Wall.  557;  Eastman  y.  Plumer,  46 
N.  H.  480;  BodweU  t.  Bodwell,  66  Vt.  101. 

tCampbell  t.  Miuray,  62  6a.  86;  Eslava  v.  CramptoD,  61 
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2.  He  Who  Comes  Into  Equity  Must  Come  With 
Clean  Hands.  This  is  not  a  maxim  peculiar  to  equity- 
alone,  since  law  courts  also  refuse  to  aid  a  wrongdoer, 
and  enforce  for  his  benefit  an  illegal  or  immoral  con- 
tract. But  the  rule  is  broader  and  more  far  reaching 
in  equity  than  at  law;  and  again  there  are  certain  ex- 
ceptions to  the  rule  as  applied  in  equity,  and  generally, 
the  rule  is  limited  to  bar  only  cases  in  whidi  the  iniquity 
of  the  complainant  is  directly  connected  with  the  mat- 
ter in  litigation.* 

AU.  507 ;  Corb;  v.  Bean,  44  Mo.  379 ;  Mason  v.  Gardiner,  4  Bro. 
C.  C.  4S6;4Sni.  266. 

So  where  the  complainant  seeks  to  be  relieved  fnun  illegal 
taxes,  a  part  of  which  are  lawful,  he  must,  as  a  condition  of 
being  relieved  from  payment  of  the  illegal  taxes,  pay  the  othen. 
Smith  T.  Aoditor,  20  Mich.  898 ;  Merrill  t.  Hmnphrey,  24  Mich. 
170 ;  Montgomery  County  v.  Elston,  32  Ind.  27 ;  Reed  v.  Tay- 
lor, 66  ni.  288;  Casey  v.  Wright,  14  Mont.  815;  45  Neb. 
92  U.  S.  101;  99  Ind.  362.  The  complainant  must  do  equity 
as  a  condition  precedent.  Comstock  v.  Johnston,  46  N.  Y.  615 
Pattee'8  Gas.  S. 

Again,  .'here  a  party  eeAs  the  benefit  of  a  purchase  made 
for  him  in  the  name  of  a  trustee,  to  whom  t:e  is  indebted,  he 
win  not  be  relieved  except  upon  payment  not  only  of  the  pur- 
chase money  but  of  the  other  indebtedness.  Sturgis  v.  Champ- 
neys,  6  My.  &  Cr.  97;  Campbell  t.  Campbell,  21  Mich.  488; 
Foster  v.  Wryhtman,  128  Mass.  100;  Tongue  v.  Nutwell,  81 
Md.  302.  The  maxim  is  also  applied  in  cases  of  rescission  of 
contracts,  partition,  quieting  title,  and  the  like,  where  it  is 
equitable  that  the  complainant  perform  some  act  on  his  part. 
But  the  maxim  is  only  appUed  to  enforce  the  doing  of  something 
arising  from  or  belonging  to  the  transaction  in  controversy. 
Otis  V.  Gregory,  111  Ind.  504;  Finch  v.  Finch,  10  Ohio  St.  607. 

•Dering  v.  Winchelsea,  1  Cox   818;  Hay's  Estate,  169  Pa. 
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The  original  md  primary  jurisdiction  of  the  court 
of  diancery  was  based  upon  the  fact  that  the  complain- 
ant could  not  obtain  a  recognition  of  his  just  rights  in  a 
court  of  law.  The  very  foundation  of  his  claim  to  be 
heard,  therefore,  was  grounded  upon  the  theory  that  in 
equity  and  good  conscience  he  was  entitled  to  relief.  It 
follows,  that  if  he  is  a  wrongdoer,  he  is  on  that  account 
without  standing  in  Ihe  court,  and  cannot  be  heard  to 
complain  of  another  wrongdoer  in  the  sune  transac- 
tion.* 

The  maxim  requires  the  court  to  refuse  relief  to  a 
party  not  only  under  an  illegal  contract,  but  also  mider 
one  that  is  unconscionable,  owing  to  the  sharp  practices 
of  the  complainant.t  So  in  all  cases  where  the  com- 
plainant's claim  is  tainted  with  his  own  fraud,  relief 
will  be  denied.  As  where  he  seeks  to  recorer  property 
which  he  has  conveyed  in  fraud  of  creditors,  equity  will 
not  aid  him.t 

St.S84;Fosterv.  Winchester,  9S  Ala.  497.  If  the  comphunant's 
conduct  has  been  exemplary  as  regards  the  subject-matter  of 
the  suit,  bis  misconduct  in  other  and  independent  matters  will 
not  be  considered.  Neither  will  the  complainant's  fraud  be 
regarded  if  it  has  not  injured  the  defendant,  Meyer  v.  Yesser, 
8K  Ind.  294. 

•Overton  v.  Bannister,  3  Hare  608 ;  Lewis'  Appeal,  67  Pa. 
St.  15S;  Atwood  T.  Fisk,  101  Mass.  S63;  Bleakley's  Appeal,  66 
Pa.  St  187. 

fWillard  T.  Tayloe,  8  Wall.  B57 ;  Fomeroy's  Eq.  Jur.  Sec. 
400n. 

JBoIt  T.  Bodgers,  3  Paige  164;  Stewart  v.  Inglehart,  7  G. 
&  J.  132.  Bat  a  party  is  sometimes  relieved  against  an  illegal 
contract,  when  he  acted  in  good  faith  and  was  not  aware  at  the 
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8.  Equity  Aids  the  Vigiluit,  Not  the  Slothful.  This 
maxim  is  sometimes  stated  as  "Delay  defeats  equities," 
and  is  a  corollary  to  the  first  one  requiring  the  com- 
plainant to  do  equity.  One  must  not  slumber  upon  his 
rights,  i^en  by  thus  doing  he  permits  others  to  acquire 
interests,  or  expend  money  in  ignorance  of  them.  Thus 
if  one,  having  full  knowledge  that  what  another  is  about 
to  do  will  seriously  interfere  with  his  ri^ts,  it  will  be 
too  late  for  him  to  apply  to  the  court  for  relief  after 
such  acts  have  beea  performed,  he  must  ask  the  aid 
of  the  court  immediately  to  enjoin  the  doing  of  the  acts. 
After  the  injury  is  done  he  will  be  left  to  his  remedy 
at  law  for  damages.  It  is  said  that  nothing  will  call 
forth  the  action  of  equity  except  conscience,  good  faith 
and  diligence.    And  the  authorities  indicate  that  dili- 

time  that  the  contract  iras  in  violation  of  the  statute  or  againrt 
puUic  poliqr.  Rejnell  v.  Spyne,  8  Hare  222.  But  if  he  knew 
that  the  contract  was  unlawful  he  will  not  be  permitted  to  enforce 
it    Sykea  v.  Beadon,  11  L.  R.  Ch.  D.  170. 

Hie  right  of  a  plaintiff  to  recover  b  sometimes  questioned 
when  the  given  contract  was  made  on  the  part  of  the  defendant 
to  enable  him  to  violate  some  statute?  The  rule  in  such  case 
is  said  to  be  this:  If  the  plaintiff  has  done  anything  to  aid 
or  assist  the  defendant  to  accomplish  his  illegal  purpose,  aside 
from  the  sale,  or  payment,  or  any  other  part  of  the  contract 
is  in  any  way  dependent  upon  the  execution  of  the  illegal  pur- 
pose, the  complainant  cannot  enforce  the  contract.  If,  however, 
although  the  complainant  knows  for  what  illegal  purpose  the 
contract  is  made  by  defendant,  he  takes  no  part  whatever  in 
such  illegal  project,  and  the  contract  does  not  depend  in  any 
part  on  such  illegal  project,  then  he  may  recover.  Tnu^  v. 
Tabnadge,  14  N.  Y.  162;  77  Hun   215;  144  Fa.  St.  2S6. 


Digit  zed  by  Google 


200  CHANCERY    JtJRISPRUDENCE. 

gence  is  not  the  least  important  of  these  requisites.* 
This  rule  is  the  statute  of  limitations  in  equity. 

Sec.  1140.  DESCRIPTIVE  MAXIMS.— By  de- 
scriptive maxims  is  meant  those  which  describe  the  man- 
ner in  which  equity  gives  relief.    They  are: — 

1.  Equity  Acts  Specifically  and  Not  by  Way  of 
Compensation.  By  this  maxim  is  meant  that  equity 
instead  of  giving  a  money  damage  in  lieu  of  the  per- 
f onnance  of  an  act,  compels  the  defendant  to  specifical- 
ly perform  the  required  act,  by  three  remedies  known 
as  "specific  performance,"  "injunction,"  and  "reforma- 
tion." 

2.  Equity  Acts  in  Personam  and  Not  in  Rem.  This 
maxim  refers  to  the  manner  in  which  chancery  enforces 
its  decrees,  making  their  performance  obligatory  on 
the  person,  rather  than  by  looking  to  the  property  of 
the  defendant  for  satisfaction.  By  the  application  of 
this  maxim  the  equity  courts  from  the  earliest  times 
have  been  able  to  enforce  decrees  regarding  land  lying 
outside  the  jurisdiction  of  the  court,  as  in  another  coun- 
try, or  in  another  state.t 

8.  Equity  Follows  the  Law.  This  maxim  is  quite 
restricted,  and  simply  means  that  equity  follows  tiie  law, 
when  the  rule  of  the  statute  or  cwnmon  law  is  direct 

•Smith  T.  Clay,  S  Bro.  C.  C.  639;  Elliaon  v.  Moffat,  1  Johns. 
Ch.  4-6;  Pattec's  Gas.  4;  Calhoun  v.  MiUard,  121  N.  V.  81; 
49  N.  J.  Eq.  897;  Akins  v.  HiU,  7  Ga.  673. 

fPenn  v.  Lord  Baltimore,  1  Ves.  Sr.  444;  Mullet  v.  Dowb, 
94  U.  S.  444;  Pattee'a  Cas.  19:  Brown  v.  Desoond,  100  Mass. 
267 ;  Obey  v.  Eaton,  66  Mo.  663 ;  Palmer  v.  Mead,  7  Cone. 
149;  16  S.  C.  276. 
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and  positive.  Thus  equity  will  never  direct  a  party  to 
violate  the  law,  nor  dispense  with  the  obligations  of  the 
statute,  and  hence  will  not  modify  or  change  the  rule 
in  regard  to  the  descent  of  property.*  So  where  the 
rules  of  law  are  applicable  equity  will  follow  them,  and 
in  equity  matters  adopt  rules  analogous  to  those  of  the 
law  in  similar  matters.  But  this  is  not  always  so,  and 
frequently  gives  relief  where  the  law  could  not  do  so.t 

Sec.  lUl.  SUBSTANTIVE  MAXIMS.— The 
substantive  maxims  declare  the  fundamental  doctrines 
applied  by  equity  in  administering  relief,  and  are: — 

1.  Equity  Suffers  No  Wrong  Without  a  Remedy. 
This  maxim  is  said  to  be  the  very  foundation  of  equity 
jurisdiction.  Under  the  common  law  there  were  many 
wrongs  which  the  law  courts  could  not  remedy  at  all 
or  only  partially  redress.  It  was  to  meet  this  defect  of 
the  common  law  that  equity  began  to  assume  separate 
jurisdiction,  and  the  application  of  this  maxim  is  co- 
extensive with  the  jurisdiction  of  the  chancery  courts. 
The  limitations  and  restrictions  on  the  maxim  are  these: 
That  only  legal  rights  as  distinguished  from  moral 
ri^ts  and  obligations  are  enforced  in  equity;  and  where 
a  party  has  a  complete  and  adequate  remedy  at  law, 
but  the  law  court  is  imable  to  enforce  its  command 
through  neglect  or  inability,  the  complainant  has  a  mere 

•Comper  v.  Comper,  2  P,  Wms.  7J0. 

fBurgesB  t.  Wheate,  1  W.  Black.  12S;  Rookes  Cose,  5  Rep. 
99b;  Kemp  v.  Prior,  7  Ves.  837;  Hedges  t.  Dixon  Co.,  160 
U.  S.  192;  Calef  t.  Parsons,  48  lU.  App.  258;  166  HI.  306; 
Clark  V.  Potter,  S2  Ohio  St.  49. 


1  by  Google 


St<Xt  CHANCERY    JURISPRUDENCE. 

moral  ri^t  to  redress  in  equity,  and  the  court  will  not 
interfere.  If  there  is  no  relief  at  law,  due  to  the  nature 
of  the  claim,  equity  will  interfere;  while  if  there  is  no 
actual  relief  at  law,  because  in  that  pu-ticular  case,  al- 
though ample  ground  for  relief  existed  in  the  court, 
it  bore  no  fruit  in  fact,  equity  will  not  interfere.*  The 
maxim  is  invoked  when  the  court  deals  with  newly 
created  rights  and  duties. 

2.  Equity  Regards  That  As  Done  Which  Ought  to 
Have  Been  Done.  This  maxim  is  the  foundation  upim 
which  rests  the  doctrine  of  equitable  estates.  Every 
kind  of  equitable  property,  with  a  few  exceptions,  as 
distinguished  from  legal  ownership,  is  due  to  this 
maxim.  In  one  aspect  the  meaning  of  the  Tnaxim  is 
declared  to  be  that  "the  party  to  a  contract,  or  his  legal 
representatives,  may  insist  upon  being  placed  in  a  situa- 
tion equally  as  advantageous  as  if  the  contract  had  been 
fulfilled," — or  more  broadly  speaking,  it  means  that 
"whoiever  the  hold^  of  property  is  subject  to  an  equity 
in  respect  of  it,  the  court  will,  as  between  the  parties  to 
the  equity,  treat  the  subject-matter  as  if  the  equity 
had  been  worked  out,  and  as  impressed  with  the  duunc- 
ter  whidi  it  would  then  have  borne."  Thus,  in  case  of 
an  executory  sale,  where  the  whole  of  the  price  has  not 
been  paid,  equity  treats  such  balance  as  personal  assets 
of  the  vendor  for  which  he  would  have  a  lien  upon  the 

*Fmiiegui  T.  Ferrandtna,  16  Fla.  S79 ;  Ree§  t.  Gtj,  19  WdL 
107;  Heine  v.  Leon  Coma.  19  Wal.  6B6-8;  Jo;  t.  St  Lonii, 
188  U.  S.  1 ;  R.  R.  Co.  t.  Rutherford,  62  Fed.  Rep.  796;  Weber 
T.  Weber,  90  Wis.  467 ;  Greene  t.  Keene,  14  R.  I.  S88. 
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land.*  But  the  maxim  is  not  only  applicable  to  execu- 
tcny  contracts,  but  applies  to  all  classes  of  equities,  so 
as  to  consider  as  done  any  act  which  ou^t  to  have  been 
dime  to  secure  the  rights  of  another  person.t  The 
maxim  does  not  cover  what  might  have  been  done,  but 
only  what  ought  to  be  done,  and  then  only  as  to  those 
who  have  stipulated  as  to  what  shall  be  done,  or  those 
who  stand  in  their  places.!  Again,  the  maxim  is  not 
enforced  when  innocent  third  persons  would  be  injured, 
but  gives  place  to  the  maxim  that  when  equities  are 
equal  the  law  must  prevail.! 

8.  Equity  Regards  the  Substance  and  Intent,  Not 
the  Form.  The  law  courts  were  bound  by  rigid  rules 
and  forms.  Thus  an  instrument  under  seal,  was,  at 
common  law,  conclusively  presumed  to  have  been  made 
for  a  consideration,  and  a  total  lack  of  consideration 
could  not  be  shown;  mortgages  were  considered  as  con- 

•Craig  T.  Leslie,  3  Wheat.  569,  676;  Gardiner  t.  Gerrish, 
SS  Me.  4)6;  Williamsoa  v.  ErohD,  66  Fed.  Rep.  656;  Daggett 
V.  Rankin,  SI  Cal.  887. 

fFrederick  t.  Frederick,  1  P.  Wins.  710;  Coventry  v.  Bai^ 
clay,  8  DeG.  &  S.  330;  Taylor  v.  RusseU,  119  X.  C.  SO.  One 
of  the  oldert  and  most  conmKm  appUcations  of  the  maxim  is  the 
doctrine  of  equitable  conversion,  by  which  where  a  will,  deed  or 
contract  directs  land  to  be  converted  into  money,  or  money 
expended  for  land,  the  courts,  in  pursuance  of  the  maxim,  will 
treat  the  pn^wrty  as  having  that  character  which  by  the  terms 
of  Q»  iiutnuneot  it  wu  directed  to  have.  Craig  v,  Leslie,  mtpra; 
Jackson  v.  Snell,  S4  Ind.  £41 ;  Brewer  v.  Herbert,  80  Md.  301. 

tBurgMS  V.  Wheate,  1  W.  Black.  128;  Crabtne  v.  Bramble, 
8  Atk.  680 ;  Felch  v.  Hooper,  119  Mass.  S»,  67. 

SCasey  v.  Casvaroe,  96  U.  S.  4ffT. 


Digit  zed  by  Google 


Se04  CHANCERY   JURISPRUDENCE. 

ditional  sales,  and  penalties  and  forfeitures  were  en- 
forced for  the  full  amount.  While  equity  goes  back  of 
the  mere  formal  acts  of  the  parties  to  ascertain  with 
what  intent  the  act  was  performed,  and  then,  if  possible, 
aids  the  parties  in  doing  what  they  intended  to  do. 
Hence  it  will  permit  parties  to  show  that  a  contract 
imder  seal  was  in  fact  made  without  consideration,  or 
that  it  has  since  been  discharged,  although  such  dis- 
charge is  not  evidenced  by  a  contract  under  seal.*  And 
resulting  from  this  maxim  are  the  equitable  doctrines 
authorizing  the  chancery  courts  to  relieve  from  forfeit- 
ures, penalties,  and  the  likcf 

4.  Equity  Imputes  an  Intent  to  Fulfill  an  Obliga- 
tion. This  maxim  gives  rise  to  the  doctrine  of  result- 
ing trusts.  So  that  when  a  party  is  under  obligation, 
by  covenant,  to  do  certain  acts  for  the  benefit  of  the 
covenantee,  and  does  acts  which  he  might  have  done 
in  pursuance  of  the  covenant,  without  an  indication  of 
his  purpose  or  intent  in  so  doing,  equity  will  presume 
that  the  acts  were  done  with  intent  to  fulfill  his  obli- 
gations.t  And  when  a  trustee  invests  trust  funds,  and 
takes  the  title  in  his  own  name,  the  court  will  infer  that 
the  purchase  was  made  for  the  benefit  of  the  cestuy  que 

•Stinchfield  y.  Millikin,  71  Me.  567;  Meier  v.  Bank,  56  Ohio 
St  460;  Campbell  v.  Freeman,  99  Cal.  546;  Vamer  v.  Rice, 
44  Ark.  251. 

tPeachy  v.  Duke  of  Somerset,  2  White  and  T.  L.  C.  1100 ; 
10  Wall.  68;  50  N.  J.  Eq.  78. 

JDcacon  v.  Smith,  8  Atk.  828 ;  Wilcocks  v.  Wilcoclts,  2  Vem. 
568;  Sowdon  v.  Sovdon,  1  Bro.  C.  C.  582. 
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tru*t,  if  the  trust  funds  were  actually  employed  in  the 
transaction.* 

5.  Equality  Is  Equity.  This  maxim  is  of  ancient 
origin  and  application,  and  was  designed  to  mitigate 
the  evils  of  the  common  law  in  allowing  certain  cred- 
itors to  secure  preference  in  the  distribution  of  an  in- 
solvent estate.  Eqmty  seeks  to  distribute  the  entire 
assets  pro  rata  among  the  creditors,  rather  than  allow 
eadi  one  to  take  in  the  order  of  obtaining  judgment 
against  the  insolvent.!  So  at  common  law  when  land 
was  conveyed  to  several  persons  they  were  considered 
joint  tenants,  while  in  equity,  if  there  is  any  circum- 
stance which  will  justify  it,  they  will  be  regarded  as 
tenants  in  common.^  The  same  is  true  where  several 
persons  own  a  mortgage  taken  to  secure  a  loan.§  And 
the  maxim  operates  to  abate  legacies  pro  rata  when 
there  is  a  deficit  in  the  assets;  to  make  an  apportion- 
ment among  creditors  holding  liens,  and  among  co- 
contractors  and  co-sureties.1f 

6,  Where  the  Equities  Are  Equal  the  Law  Will 

•Ferris  v.  Von  Vechten,  78  N.  Y.  118 ;  Johnson  v.  Dougherty, 
18  N.  J.  Eq.  406- 

tButler  Paper  Co.  v.  Robbing,  151  111.  6SS ;  Bank  v.  Sherman, 
101  U.  S.  403;  139  111.  649. 

^Rigdon  V.  Vallier,  S  Atk.  731 ;  Harris  v.  Ferguson,  16  Sim. 
308 ;  Aveling  t.  Knipe,  19  Ves.  441 ;  Lake  t.  Gibson,  1  White 
&T.  L.  Gas.  816. 

§RandalI  v.  Phillips,  3  Mason  878 ;  Goodwin  v.  Richardson, 
11  Mass.  469;  Kinsley  v.  Abbott,  19  Me.  480. 

TfRuasell  v.  Failor,  1  Ohio  St.  327;  Hawker  v.  Moore,  40 
W.  Va.  49;  Paurot  v.  Gates,  86  Wis.  669. 


1  by  Google 


S06  CHANCERY   JUHISFRUDENCE. 

Prevail.  This  maxim  is  closely  allied  to  the  one  preced- 
ing and  the  one  following  it.  Under  this  maxim,  where 
the  equities  are  equal,  he  who  has  in  addition  to  his  equal 
equitable  dahn,  a  legal  claim  also  will  prevail.*  This 
maxim,  along  with  the  next  one,  forms  the  foundation 
for  the  doctrine  concerning  priorities,  notice  and  bona 
fide  purchasers  without  notice,  to  which  reference  will 
again  be  made.    (See  Sec.  1147,  et  »eq.) 

7.  Where  the  Equities  Are  Equal  He  Who  Is  First 
in  Time  Will  Prevail.  This  maxim  is  a  corollary  of 
the  preceding,  expressing  a  different  phase  of  deter- 
mining priorities  where  otherwise  the  equities  are  equaL 
Hie  equities  must  be  equal,  liien  if  one  is  prior  in  time, 
he  sbsM  prevail.t  It  is  usually  applied  as  between  lien- 
holders. 

D0CTRZKE8  OF  EQtnTT — IlffTOPFEL,  ELECTION,   SATISFAC- 
TION,  PE&FOBMANCE,  CONTEB8ION,  ETC. 

Sec  1142.  EQUITABLE  ESTOPPEL— In 
equity,  if  one  by  his  words  or  conduct,  causes  another  to 
rely  upon  the  existence  of  a  certain  state  of  things,  and 
induces  that  other  to  act  on  that  belief,  and  thereby  to 
diange  his  former  position  for  the  worse,  the  person 
so  inducing  the  other  is  estopped,  or  precluded  from 
averring  against  tiie  otiier  a  different  state  of  things 

•Tbomdike  v.  Hunt,  8  DeG.  &  J.  663 ;  Fitzsimmons  v.  Ogden, 
7  Crutch  S ;  PhillipB  v.  CrommODd.  2  Wash.  C.  C.  441 ;  Shins 
T.  Cnig,  7  Cranch  84;  WmiamB  v.  Charller,  IS  N.  Y.  App. 
Div.  128. 

fRice  T.  Rice,  S  Drwe.  73;  Spencer  v.  Clark,  L.  R.  9  Cfa. 
Dir.  187 ;  Berry  v.  Mutual  Ins.  Co.,  9  Johns.  Ch.  60S. 
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as  existing  at  the  same  time.*    The  elements  necessary 
to  create  equitable  estoppel  include  the  following: — 

1.  Misrepresentation  or  concealment  as  to  material 
facts  by  words  or  conduct  of  the  culpable  party. 

2.  Actual  or  imputed  knowledge  as  to  the  untruth- 
fulness of  the  facts  alleged  by  the  culpable  party. 

8.  Innocent  ignorance  of  the  true  state  of  affairs 
on  the  part  of  the  party  misled. 

4.  It  is  enough  if  the  culpable  party  intend,  or  ou^t 
reasonably  to  anticipate  that  his  representations  will  be 
acted  upon  by  the  other  party,  or  by  the  public  gen- 
erally.t 

5.  The  party  asserting  an  estoppel  must  have  acted 
promptly  and  to  his  prejudice  on  the  assertions  or  con- 
duct of  the  culpable  party.t 

The  effect  of  equitable  estoppel  is  to  give  the  party 
entitled  to  its  benefits  the  same  rights  against  the  party 
estopped  as  though  the  representations  had  been  true; 
in  otiier  words,  the  culpable  party  has  to  stand  by  and 
make  good  the  facts  he  has  asserted.  § 

*Keate  t.  Phillips,  18  Ch.  Div.  560 ;  Dickerson  v.  Colegrove, 
100  U.  S.  578;  Horn  v.  Cole,  51  N.  H.  S87;  Pickard  v.  Sears, 
6  Ad.  &  EI.  469;  GiUett  v.  Wiley,  126  III.  810. 

tVreeland  v.  Ellsworth,  71  la.  347;  Jackson  v.  Allen,  ISO 
lS*tB.  79 ;  2  Pom.  Eq.  Jut.  Sec.  809-810 ;  BUir  t.  Wait,  69 
N.  T.  118 ;  McLean  t.  Dow,  42  Wis.  610;  56  N.  Y.  41 ;  Combes 
T.  Chandler,  S3  Ohio  St.  178. 

{Andrews  t.  Aetna  Ins.  Co.,  86  N.  Y.  384;  Weinsteio  v. 
Bank,  69  Tex.  S8. 

iGrisaler  t.  Powers,  81  N.  Y.  67;  97  Mass.  498. 
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Sec.  1148.  ELECTION.— Resulting  from  the 
maxim  that  he  who  seeks  equity  must  do  equity,  is  the 
doctrine  of  election^  by  which  when  the  donor  of  prop- 
erty in  the  same  instrument  undertakes  to  transfer  the 
donee's  property  or  interest  to  a  third  person,  tiie  donee 
must  elect  to  take  either;  mider  the  instrument,  and 
transfer  his  property  to  the  party  named;  or,  against 
the  instrument,  forfeiting  so  much  of  the  gift  as  is 
necessary  to  indemnify  the  third  person  by  reason  of 
the  donee's  failure  to  carry  out  all  the  provisions  of  the 
iostrument.* 

Election  becomes  necessary  in  all  cases  where  the 
deed  or  instrument  granting  property  shows  a  clear  in- 
tention on  the  part  of  the  grantor  to  therein  dispose  of 
property  belonging  to  the  person  required  to  elect,  and 
property  absolutely  owned  by  the  grantor  is  giren  to 
the  person  who  is  required  to  elecLf 

*Huhlien  v.  Huhlien,  8  S.  W.  Rep.  260;  Peters  v.  Bain, 
183  U.  S.  670;  Brown  v.  Ward,  103  N.  C.  173;  Brown  t. 
Brown,  4^  Minn.  a70. 

fHattersley  v.  Bissett,  tS  AU.  Rep.  332;  Thompson  v. 
Thompson,  ft  Strobh.  48;  Penn.  v.  Guggenheimer,  76  Va.  839; 
Sherman  v.  Lewis,  44  Minn.  107 ;  Bennett  v.  Harper,  36  W.  Va. 
646;  Snell's  Eq.,  p.  240. 

In  the  absence  of  express  statute,  a  widow  is  not  compelled 
to  elect  between  her  dower  and  a  testamentary  bequest  from  her 
husband,  unless  the  will  declares  the  same  to  be  in  lieu  of  dower, 
either  expressly  or  by  implication;  a  mere  doubtful  expression 
not  requiring  election,  and  she  takes  both.  Adsit  t.  Adsit,  S 
JcJins.  Ch.  448.  But  statutes  now  usually  require  an  election 
in  any  case.    1  Pom.  Eq.  Jur.,  Sec  494. 
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The  election  may  be  either  express  or  implied.  An 
election  will  be  implied  if  the  party  by  his  acts,  con- 
duct or  dealing  with  the  property  indicates  his  intention 
to  treat  it  as  his  own,  after  a  knowledge  of  his  right 
to  elect* 

Persons  required  to  elect  may  first  ascertain  by  ac- 
tion or  otherwise  the  respective  values  of  their  own 
property,  and  of  that  given  them  in  the  instrument  re- 
quiring the  election.t  Married  women  may  elect  with- 
out the  intervention  of  a  court,  or  th^  may  have  an 
inquiry  as  to  the  most  ben^clal  course  to  pursue  before 
election.^  In  the  case  of  infants,  the  election  may  be 
postponed  until  their  majority,  but  usually  the  court 
elects  for  them  according  to  their  best  interests,  as  is 
also  the  cose  where  the  election  is  to  be  made  by  a  person 
non  compos  mentu.% 

An  election  once  made,  and  not  in  mistake  of  facts, 
is  irrevocable,  and  binding  on  the  elector,  and  all  claim- 
ing under  him,  as  well  as  the  other  beneficiaries  in  the 
instrument.  IF 

*Fetui  T.  Guggenheimer,  tupra;  Watson  v.  Wataon^  128  Mass. 
16S;  Tibbitts  v.  Tibbitts,  19  Ves.  663- 

fPusey  T.  Desbouvrie,  S  P.  Wms.  SIS;  S  Brown  Ch.  88. 

XDAyJs  V.  Page,  9  Ves.  SSO;  Howell  v.  Tomkiiu,  4A  N.  J. 
Eq.  805. 

§StreatfieId  v.  Streatfield,  1  White  ft  T.  L.  Cas.  S33;  S 
Brown  Ch.  286 ;  Kenned;  t.  Johnston,  65  Pa.  St.  461 ;  61  N.  H. 
696;  32  Minn.  9S6. 

IfWake  v.  Wake,  8  Br.  Ch.  265;  Cora  v.  Cory,  87  N.  J.  Eq. 
198;  1  Pom.  Eq.  Jur.  Sec.  516. 
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Sec.  1144.  SATISFACTION.— By  ttUgfaction  in 
equity  is  meant  the  donation  of  a  thing  with  the  in- 
tention that  it  shall  be  taken  either  wholly  or  in  part 
extinguishment  of  some  claim  of  the  donee  against  the 
donor.  The  intention  may  be  implied  as  well  as  ex- 
pressi  but  tiiere  must  be  something  to  show  that  the 
donor's  intent  was  to  make  a  gift  in  satisfaction  of  the 
claim.* 

If  the  gift  is  by  parol  and  not  accompanied  by  any 
writing  explaining  it,  oral  evidence  is  admissible  to  show 
its  true  purpose,  and  this  will  include  the  donor's  dec- 
larations made  at  the  timet  If  the  gift  is  evidaiced 
fay  a  written  instnunent  from  which  there  is  a  presump- 
tion that  it  was  made  in  satisfaction  of  a  prior  claim, 
parol  evidence  may  be  admitted  to  rebut  this  presump- 
tion, but  if  there  is  no  presumption  from  the  instrument 
parol  evidence  is  not  admissible  to  show  the  intent  of 
the  parties.t  This  doctrine  is  applied  in  equity  where 
a  debtor,  by  will  or  otherwise,  confers  a  pecuniary  bene- 
fit on  his  creditor,  and  where  a  parent  or  one  tn  Uxo 
parentig  makes  a  double  provision  for  a  child  or  person 
standing  towards  him  in  a  filial  relation.  § 

•Hatdingham  v.  Thonma,  8  Drew  868;    1  Pom.  Eq.  Jur. 

Sec.  sieo. 

fS  Hare  509;  Sims  ▼.  Sims,  10  N.  J.  Eq.  1S8;  6  Rand 
(Va.)  STt. 

tOmua  T.  Chaocenor.  48  Miss.  487 ;  SS  N.  Y.  108 ;  HaU  t. 
HiD,  1  Dru.  t  War.  94. 

STalbot  T.  Shrewsbury,  2  White  &  T.  L.  Cas.  919;  Strong 
V.  Williams,  IS  Mass.  S90. 

Where  a  testator  gives  a  legacy  to  a  creditor  equal  to  or 
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Sec.  1145.  PERFORMANCE.— It  is  a  doctrine 
of  equity  resting  on  the  maxim  which  imputes  an  in- 
tention to  fulfil  an  obligation  that,  a  covenant  to  do  an 
act  by  which  a  benefit  or  specified  property  will  be  con- 
ferred on  another  is  deemed  performed  both  where  the 
party  does  some  act  which  practically  effects  the  pur- 
pose of  the  covenant,  though  not  expressly  referring 
or  conforming  to  the  covenant,  and  where  by  operation 
of  law  the  party  allows  property  to  descend  to  the  cov- 
enantee and  which  practicaUy  fulfills  the  obligation.* 

Sec.  1146.  EQUITABLE  CONVERSION.— 
This  subject  has  already  been  considered  under  the 
maxim  that  equity  regards  that  as  done  which  ought  to 
be  done,  and  from  which  it  springs.  Conversion  is  said 
to  be  that  notional  change  in  the  nature  of  property  by 
wbidi,  for  certain  purposes,  realty  is  considered  per- 

exceeding  the  amount  of  the  debt,  the  presumption  arises  that 
H  was  intended  as  a  discharge  of  the  debt,  but  the  presumption 
will  be  overcome  by  slight  circumstances  to  the  contrary.  So  if 
a  father  or  person  standing  in  loco  parentis  makes  a  testamen- 
tary provision  for  a  child,  and  then,  before  death  makes  a  gift 
or  advancement  to  such  child,  a  presimiption  arises  that  such 
gift  was  in  satisfaction  of  the  testamentary  bequest,  and  such 
tatufoction  is  called  "ademption."  Jones  v.  Ma«on,  6  Rand 
6T7,  Aod  it  takes  more  than  slight  circumstances  to  overcome 
the  presumption  in  favor  of  ademption,  18  Ves.  140.  So  where 
a  father,  or  person  standing  in  that  relation,  agrees  to  make  a 
proviuoD  for  a  child,  and  afterwards  makes  a  testamentary 
baqoMt  to  such  child,  the  presumption  arises,  that  such  pro- 
visQU  is  to  be  in  satisfaction  of  the  agreement.  S  Ves.  516; 
S  H.  L.  Ou.  131. 

•Gddsmid  v.  Gioldsmid,  1  Swanst.  211 ;  2  Vem.  568. 
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sonalty,  and  personal  property  as  realty,  and  trans- 
missible and  descendible  as  sutdi.* 

Aside  from  particular  terms  governing,  the  rule  is, 
that  coDTersion  takes  place  at  the  time  the  instrument 
becomes  operative,  that  is,  in  wills  at  the  death  of  tes- 
tator, and  in  deeds  and  other  instruments,  on  execu- 
tion and  delivery.!  For  the  purposes  of  the  instru- 
ment directing  it,  the  conversion  operates  to  change  the 
nature  of  the  property  as  directed,  including  all  the 
direct  consequences  resulting  from  the  notional  diange.t 

Sec.  1147.  NOTICE.— Where  the  equities  are 
equal  in  the  litigants  it  becomes  important  to  inquire 
as  to  other  matters  whidi  may  assist  the  court  in  de- 
termining which  should  prevaQ.    In  so  doing  it  may 

•3  Pom.  Eq.  Jur.  Sec.  1169. 

tSnell's  Eq.  p.  211;  160  Pa.  St.  66;  Allen  v.  Watts,  98 
Ala.  98*. 

tSteed  V.  Preece,  L.  R.  18  Ex.  192 ;  Id  re  SimmonB,  S5  Ark. 
485;  for  purposes  not  indicated  in  the  instrument  it  will  be 
treated  as  it  actually  is;  thus,  land  which  is  considered  con- 
verted into  personalty  cannot  be  sold  by  the  executor  as  thou^ 
actually  personal  property.  95  N.  Y.  7 ;  72  Wis.  5S9.  Contra, 
123  Pa.  St.  1. 

Double  ConversioD  takes  place  where  land  is  directed  to  be 
sold  and  the  proceeds  reinvested  in  other  lands,  or  vice  versa; 
and  the  court  treats  it  as  having  gone  through  the  steps  di- 
rected] however  auninxnis  they  may  be.  Pearson  v.  Lane,  17 
Vea.  101;  Ford  v.  Ford,  80  Mich.  42;  82  Ga.  687.  While 
Reconversion  is  the  changing  hack  to  its  original  state  land  or 
personalty  equitable  converted  as  before  indicated.  It  occurs 
where  the  party  getting  the  property  has  the  ri^t  to  elect  in 
what  form  he  wiD  accept  it  Seeley  v.  Jago,  1  P.  Wnu.  889; 
69  K.  Y.  1 ;  82  Ga.  687. 
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be  of  importance  to  ascertain  whether  or  not  one  of  the 
claimants  took  with  notice  of  a  prior  equitable  right 
in  another,  and  in  such  case  this  fact  is  sufficient  to 
defeat  the  after  acquired  right.  Notice  is  not  the  same 
as  knowledge,  and  may  be  actual  notice,  or  constructive 
notice.* 

Actual  notice  may  be  either  knowledge  of  a  fact,  or 
conscious  possession  of  the  means  of  knowledge,  though 
not  used.t  While  constructive  notice  is  the  legal  pre- 
sumption of  notice  or  knowledge  arising  either  from 
strong  evidence,  or  existing  by  reason  of  express  stat- 
utes defining  in  advance  what  shall  constitute  notice,  as 
the  recording  acts.t 

Thus  visible  and  notorious  possession  of  land  is  notice 
of  the  possessor's  title  to  subsequent  purchasers  and 
incumbrance^,  if  not  merely  temporary  or  special  in 
its  nature.§  And.one  is  charged  with  notice  of  all  mat- 
ters appearing  on  the  face  of  any  instrument  through 
which  he  derives  title,  or  which  might  be  acquired  from 

*«By  notice  is  meant  the  information  concerning  a  fact  ac- 
tually communicated  to  a  party  by  an  authorized  person,  or 
actually  derived  by  him  from  a  proper  source,  or  else  presumed 
by  law  to  have  been  acquired  by  him,  which  information  is 
regarded  as  equivalent  in  its  legal  effects  to  full  knowledge  of 
the  fact,  and  to  which  the  law  attributes  the  same  consequences 
as  would  be  imputed  to  knowledge." — 2  Pom.  E^.  Jur.  694. 

fDrey  v.  Doyle,  99  Mo.  4S9;  Brinkman  v.  Jones,  44  Wis. 
498;  79  Me.  196. 

^Story's  Eq.  S99 ;  Coal  Co.  v.  Doran,  142  U.  S.  417. 

SPhelan  v.  Brady,  119  N.  Y.  887;  64  N.  Y.  76;  109  U.  S. 
004;  «S  Or.  455. 
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inquiry  suggested  by  such  recitals.*  State  statutes 
uniTersaUy  require  instruments  affecting  title  to  land 
to  be  recorded,  and  make  sudi  recording  constructiTe 
notice  or  public  notice  of  their  contents-t 

Sec  1148.  BONA  FIDE  PURCHASERS.— By 
a  boTia  fide  purchaser  is  meant  one  who  for  a  valuable 
consideration  and  in  good  faith  acquires  property,  with- 
out notice  at  the  time  the  consideration  is  paid,  of  the 
adverse  rights  of  others  therein.^  Such  a  purchaser  of 
property  will  be  protected  in  equity,  though  he  buys 
from  one  who  had  notice  of  adverse  rights;  and  the 
purchaser  from  a  bona  fide  purchaser  will  be  protected 
thou^  the  former  had  notice  of  adverse  rights,  other- 

*WilBon  V.  Hart,  1  Ch.  App.  463;  White  v.  Foster,  IOC 
Mass.  375;  142  U.  S.  417. 

12  Pom.  Eq.  Jur.  649;  Bird  v.  Dennison,  7  Cal.  297. 

Li$  Pendens.  In  the  absence  of  statutes,  one  who  pending 
a  suit  to  reach  specific  property,  within  the  jurisdiction  of  the 
court,  except  negotiable  paper,  acquires  from  a  party  thereto 
any  interest  therein  or  lien  against  the  same,  is  bound  by  the 
judgment  or  decree  that  may  be  rendered,  and  this  is  so  though 
he  purchases  for  a  valuable  consideration  and  without  actual 
notice  of  the  pending  suit,  since  the  suit  is  presumed  to  be 
constructive  notice  to  all.  1  Johns.  Ch.  566 ;  Story's  Eq.  40S ; 
%  P.  Wms.  482;  48  la.  430;  17  N.  Y.  125.  Perhaps  the  doc- 
trine does  not  apply  to  an  action  for  divorce.  Scott  v.  Rodgers, 
77  la,  483,  unless  the  particular  property  to  be  charged  with 
alimony  is  described  in  the  complaint.  43  Kan.  590 ;  20  Nev. 
232. 

Jl  Story  Eq.  Sec.  409;  86  111.  597;  104  N.  C.  615;  2  Pom. 
Eq.  Jur.  Sees.  737-746. 
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wise  the  title  of  the  bona  fide  purchaser  would  be  worth- 
less* 

See.  1149.  PENALTIES  AND  FORFEIT- 
URES.— As  a  doctrine  of  equity  resulting  from  the 
maxim  that  equity  looks  to  the  intent  rather  than  the 
fonn,  equity  will  refuse  to  lend  its  assistance  to  enforce 
a  forfeiture  or  penalty  in  its  strict  terms,  but  will  look 
to  the  substantial  and  fair  intent  of  the  instrument  and 
decree  substantial  damages  for  the  failure  to  perform 
the  act  wmrking  the  forfeiture  or  penalty!  But  this 
doctrine  of  equity  does  not  extend  to  relieve  the  party 
from  statutory  penalties,  or  liquidated  damages  pay- 
able on  the  happening  of  a  single  event,  and  where  there 
is  no  other  adequate  method  of  fixing  the  damage  re- 
sulting from  the  breach  of  contract.! 

•Scotland  Co.  t.  HiD,  182  U.  S.  107;  Church  v.  Rutland, 
64  Pa.  St.  4S2;  87  Mo.  478;  16  Mass.  406.  The  bona  fide 
purchaser  could  not  pass  a  good  title  back  to  his  grantor  who 
had  notice.     Clark  v.  McNeal,  114  N.  Y.  S95. 

fSIoman  v.  Walter,  2  White  &  T.  L.  Caa.  «0«8;  Little  v. 
Banks,  85  N.  Y.  258;  Dwicel  t.  Brown,  54  Me.  468;  Myer  T. 
Hart,  40  Mich.  617. 

til  Ap.  Caa.  3S2;  State  t.  Hall,  70  Mias.  678;  94  N.  C. 
ma  i  76  Ala.  51 ;  127  HI.  101 ;  52  Wb.  669 ;  57  Pa.  St.  65. 
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CHAPTER  III. 

GROUNDS  FOB  EQUITABI£  BELIEF. 

See.  1150.  ACCIDENT.— One  of  the  oldest 
grounds  for  equity  relief  is  that  of  accident,  by  which 
is  meant  the  happening  of  some  unusual  event,  not  in- 
tended or  provided  for,  whereby  one  person,  without 
gross  negligence  on  his  part,  has  been  deprived  of  some 
ri^t,  or  another  person  has  obtained  an  advantage.* 
In  case  of  many  accidents  the  law  gives  complete  relief, 
and  equity  has  no  jurisdiction,  while  in  other  cases  the 
remedy  at  law  is  inadequate  or  none  is  given  and  equity 
gives  relief.t 

Sec.  1151.  SAME  SUBJECT— WHEN  RE- 
LIEF WILL  BE  GRANTED.— Two  considera- 
tions must  occur  to  give  equity  jurisdiction  in  case  of 
accident.  First,  the  party  seeking  relief  must  show  a 
conscientious  title  thereto;  and  second,  the  law  courts 
must  have  been  originally  unable  to  grant  suitable  re- 
lief.t A  party  may  be  injured  by  an  accident,  if  he 
resorts  to  a  law  court,  in  that:  1.  He  may  have  a  legal 
ri|^t  and  lose  his  remedy  at  law.  2,  He  may  by  acci- 
dent, according  to  rules  of  law,  he  deprived  of  the  ri^^ 

'Smith  £q.  Jot.  p.  S6  ;  2  Pom.  Eq.  Jur.  Sec  8S3. 

fPeople  V.  Bsrtlett,  3  Hill  STL ;  People  v.  Manning,  8  Coir. 
«»7. 

tEx  parte  Grcenway,  6  Ves.  812;  Fowler  v.  Bott,  6  Mass. 
68;  L.  R.  9  Q.  B.  462;  42  N.  H.  109;  99  Mo.  622. 
216 
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itself.  8.  He  may  incur  through  the  accident  under 
Ute  rules  of  law,  some  liability  idiich  it  is  inequitable 
for  him  to  bear. 

1.  Legal  Ri^t  and  No  Remedy  at  Law.  Under 
this  head  may  be  classed  accidents  deprlTing  a  man 
of  the  proof  of  his  ri^ts,  as  lost  bonds,  promissory 
notes,  deeds,  mortgages,  etc.  The  common  law  has 
been  enlarged  by  statute  in  these  cases,  but  equity  main- 
tains Hs  jurisdiction  to  give  relief.* 

2.  Deprived  of  the  Big^t  Itself.  An  example  of 
this  is  where  an  apprentice  has  paid  a  fee  for  instruction 
and  the  master  dies  during  the  period;  equity  will  de- 
cree the  repayment  of  a  reasonable  portion  of  the  fee. 
(Newton  v.  Rowse,  1  Vem.  460.) 

8.  Inequitable  Liability  Incurred.  As  where  an  ad- 
ministrator has  paid  claims  in  full,  the  estate  being 
solvent,  and  then  by  accident  the  assets  are  destroyed, 
equity  will  grant  relief,     (2  Freem.  1.) 

Not  every  accident,  however,  will  be  relieved  against 
in  a  court  of  equity.  Accidents  covered  by  the  cov- 
enants of  a  contract  will  not  be  relieved  against;  thus, 
if  a  lessee  has  covenanted  to  keep  buildings  in  repair 
and  surrender  them  in  the  same  condition  as  received, 
and  they  are  accidentally  destroyed  by  fire,  he  must  re- 
build, since  that  is  in  reality  his  contract;  so  if  he  has 
covenanted  to  pay  rent  for  a  certain  term,  he  must  pay 

*Ea«t  India  Co.  ▼.  Boddanr,  9  Ves.  464;  Patum  v.  Camp- 
bell, 70  Dl.  7S;  Adams  ▼.  Edmundi,  05  Vt.  »6»;  107  MaM 
S46;  S4  Conn.  S46;  4«  N.  H.  100;  16  Ala.  ISO. 
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notwithstanding  ijie  premises  hare  been  made  imtenant- 
able  by  casualty.* 

When  from  accident  there  has  been  a  non-execution 
of  a  mere  power,  equity  caimot  grant  relief.f  But  when 
there  has  been  a  defective  execution,  equity  will  grant 
relief  in  favor  of  certain  persons  who  are  favored  in 
tiie  law,  these  are:  purchaser  or  mortgagee,  creditors, 
a  wife,  a  legitimate  child,  a  diat<ity;t  and  will  r^use  aid 
when  there  is  a  defective  execution  as  to,  the  donee  of 
the  power,  a  husband,  a  natural  child,  a  grand-child,  or 
a  volunteer.!  To  enable  the  court  to  grant  relief  in 
such  cases  the  defect  mast  not  be  one  that  goes  to  the 
very  essence  of  tiie  power,  such  defects  as  a  want  of 
a  seal,  witnesses  or  a  signature  will  be  aided.1T 

Prof.  Bigelow  enumerates  the  following  modem  in- 
stances in  which  equity  grants  relief  in  case  of  acci- 
dent: 1.  Death  of  sheriff  before  making  conveyance 
and  after  making  sale.  2.  Destruction  of  the  rerards 
in  a  cause.    8.  Loss  of  deed  or  mortgage.    4.  Loss  of 

•Tompkins  v.  Dudley,  85  N.  Y.  272;  Welk  v.  Calnon,  107 
Mass.  614;  99  la.  11 ;  Bacon  v.  Cobb,  45  lU.  69;  26  Conn.  690. 

tArundeU  v.  Philpot,  2  Vera.  69;  BuU  v.  Hardy,  1  Ves.  270. 

tReid  V.  Sbergold,  10  Ves.  970;  Wilkes  v.  Hofanes,  9  Mod. 
486 ;  Clifford  v.  Burlington,  2  Vera.  979 ;  Bruce  v.  Bruce,  L.  R. 
11  Bq.  971 ;  ImuB  v.  Sager,  7  Hare  977. 

%EOiBoa  T.  Ellison,  6  Ves.  666;  Watt  t.  Watt,  S  Ves.  244; 
Tudor  V.  Anson,  2  Ves.  Sr.  682 ;  Watts  y.  BuHas,  1  P.  Wms. 
60;  Smith  v.  Ashton,  1  Freem.  809. 
■   llRcid  T.  Shergold,  10  Ves.  970;  Adne;  t.  Field,  Amb.  664. 
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sealed  instrument.  5.  Loss  of  negotiable  paper.  6. 
Loss  of  receipt.* 

Sec.  1152.  MISTAKE  AS  A  GROUND  FOR 
EQUITABLE  RELIEF.— Mistake  may  be  either 
of  fact  or  law. 

Mistake  of  fact,  in  a  legal  sense,  is  defined  to  be  a 
mistake  not  caused  by  tiie  neglect  of  a  legal  duty  on 
the  part  of  the  person  making  the  mistake,  consisting 
in: — 1.  An  unconscious  ignorance  or  forgetfulness  of 
a  fact,  past  or  present,  material  to  the  contract;  or,  2. 
Belief  in  the  present  existence  of  a  thing  material  to 
the  contract  which  does  not  exist,  or  in  Mie  past  exist* 
ence  of  such  a  thing  whidi  has  not  existed.! 

Mistake  of  law  constitutes  a  mistake  only  when  it 
arises  from, — 

1.  A  misapprehension  of  the  law  by  all  parties,  all 
supposing  that  they  had  understood  it,  and  all  making 
substantially  the  same  mistake  as  to  the  law;  or, 

2.  A  misapprehension  of  the  law  by  one  party  of 
which  the  others  are  aware  at  the  time  of  contracting, 
but  which  ibey  do  not  rectify.]: 

•Bigelow*8  notes  to  Story  Eq.  (13th  ed.),  Sec.  78;  citing, 
Stewart  T.  Stokes,  38  Ala.  494;  45  Ala.  S06;  10  Heisk.  693; 
«e  N,  H.  109;  70  HI.  72;  80  Vt.  407;  11  W.  Va.  886;  107 
Mass.  648. 

tCaL  Code,  Sec.  1677;  Story's  Eq.  Jar.  Sec.  110;  Hayne's 
Eq.  p.  80. 

tCoL  Code,  Sec.  1677;  SneU's  Eq.  p.  525;  Willan  v.  Willan, 
16  Vei.  73;  81  Wis.  67;  11  Ohio  480;  95  Pa.  St.  279;  8 
Wheat.  174.  Ignorance  of  the  law,  as  a  rule,  does  not  excuse, 
and  this  was  the  earlier  biddings  in  all  cases,  but  now  if  the 


1  by  Google 


tXO  CHANCERY   JURISPRUDENCE. 

Sec.  1158.  SAME  SUBJECT— MISTAKE  OF 
LAW. — The  court  will  never  make  for  the  parties  a 
contract  which  they  did  not  intend  to  make,  but  one 
which  they  would  have  made,  perhaps,  had  they  not 
been  ignorant  of  the  law.  But  if  the  parties  intended 
to  make  a  certain  contract,  and  throu^  their  mutual 
ignorance  of  the  law,  executed  a  paper  containing  a 
different  contract,  equity  will  give  relief.* 

In  some  cases  ivhen  a  person  is  in  full  possessitm  of 
all  the  facts,  but  throu^  ignorance  of  the  law  is  mi»- 
taken  as  to  his  legal  rights,  duties  or  obligations,  and 
consequently  makes  a  contract  affecting  injuriously 
sudi  rights,  duties  or  obligations,  courts  of  equity  re- 
gard the  mistake  as  one  of  fact,  rather  than  of  law 
and  will  grant  relief .t 

mtatake  is  as  to  the  law  governing  the  conduct  of  the  dtizen,  a 
violation  of  which  is  a  crime,  the  rule  applie§,  while  if  it  refers 
to  the  laws  fixing  property  rights  of  the  individual,  there  are 
several  exceptions,  which  ma;  be  based  on  good  faith  or  failure 
of  the  parties  to  assent.  Jacobs  v.  Morange,  47  N.  Y.  67; 
Cooper  V.  Fbibbs,  L.  R.  S  H.  L.  149;  Tomi^ins  v.  HotUster, 
60  Mich.  470 ;  S6  Ala.  694 ;  19  Tex.  303 ;  Wheaton  v.  Wheaton, 
9  Conn.  96;  86  N.  Y.  673;  18  N.  J.  Eq.  1S4;  18  Mich.  364. 

*6iIleBpie  v.  Moon,  2  John  Ch.  686;  Stone  v.  Hale,  17  Ala. 
667;  McNoughton  v.  Partridge,  11  Ohio  228;  Loot's  Appeal, 
96  Pa.  St.  279;  Renson  v.  Markoe,  37  Minn.  30. 

fMacknet  v.  Macknet,  29  N.  J.  Eq.  64 ;  Fasey  v.  Desbourie, 
3  P.  Wms.  316;  RUkeman  v.  Blakeman,  39  Ccxid.  320;  Petcher 
V.  Hennessey,  48  N.  Y.  416.  But  equity  wiU  not  disturb  a  com* 
promise  between  the  parties  because  of  mistake  of  fact  or  law 
as  it  seeks  to  discourage  liti^tion,  and  especially  where  the 
matter  compromised  affects  tbe  honor  of  members  of  a  family. 
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The  ignorance  of  law  which  does  not  excuse,  is  ig- 
norance of  the  law  of  the  land,  and  not  ignorance  of 
the  law  of  anotiier  state  or  country.  Ignorance  of  the 
law  of  a  foreign  state,  and  of  private  statutes  is  treated 
as  mistake  of  fact.*  When  a  party  has  been  led  to 
make  a  mistake  by  a  void  statute,  equity  will  relieve 
as  far  as  {>ossibIe.t  But  when  the  contract  is  made  un- 
der a  mistake  of  law  produced  by  an  erroneous  decision, 
there  is  considerable  conflict  of  authority.  By  some 
authorities  the  courts  wiH  give  relief  ;t  and  by  others 
the  parties  are  refused  relief  in  equity.! 

When,  due  to  a  mistake  of  law,  money  is  paid  by 
one  with  full  knowledge  of  all  the  facts,  to  another 
claiming  the  sale,  and  there  is  neither  fraud  nor  mis- 
representation in  the  case,  the  person  making  the  pay- 
ment cannot  recover  the  money  paid  either  in  law  or 
equity.ir     But  some  courts  are  inclined  to  treat  the 


SUpnton  V.  Stapiltos,  1  Atk.  10;  Casy  v.  Casy,  11  Ir.  £q. 
R.  SS7;  Leach  v.  Fob«,  11  Gray   S06. 

'Haven  v.  Foster,  9  Pick.  Ill ;  Morgan  v.  BeD,  3  Wash.  676; 
Pomfret  v.  Windsor,  2  Ves.  Sr.  478;  WiUiamson  v.  Hitner, 
79  Ltd.  29S;  Bledsoe  v.  Nixon,  68  N.  C.  621;  60  Ga.  S91; 
S8  Pa.  St.  194. 

f  Harney  v.  Charles,  46  Mo.  167. 

{Jones  T.  Mimroe,  32  Ga.  181;  46  Mo.  167. 

§  Jacobs  V.  Morange,  47  N.  Y.  57 ;  Edly  r.  Turner,  74  Ala. 
513. 

^Rogers  v.  Ingham,  L.  R.  8  Ch.  Div.  861;  Livennore  v. 
Pern,  66  Me.  469;  Erkins  r.  Nicolin,  89  Minn.  461. 
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ignorance  of  the  law  as  mistake  of  fact,  and  if  so  treated 
the  money  may  be  recovered  in  equity.* 

Sec.  1154.  SAME  SUBJECT— MISTAKE  OF 
FACT. — The  right  of  a  court  of  equity  to  give  relief 
when  a  contract  has  been  made  throu^  ignorance  or 
mistake  of  fact  is  unquestioned.  There  is  no  general 
presumption  that  a  man  knows  any  fact,  and  whether 
a  particular  fact  was  or  was  not  within  tiie  knowledge 
of  a  particular  person  at  a  given  time,  is  to  be  inferred 
from  the  surrounding  circumstances.  The  mistake  may 
arise  from  ignorance  of  the  existence  of  some  fact,  past 
or  present,  which  the  parties  believed  did  not  exist,  or 
from  the  belief  that  it  did  exist,  or  once  existed,  when  in 
truth  it  did  not  exist,  or  had  never  existed.  Ignorance 
of  fact  and  mistake  of  fact  are  commonly  used  as  equiv- 
alent expressions-t 

"A  mistake  as  to  a  matter  of  fact,  to  warrant  relief 
in  equity,  must  be  material,  and  the  fact  must  be  sudi 
that  it  animated  and  controlled  the  conduct  of  the  party. 
It  must  go  to  the  essence  of  the  object  in  view,  and  not 
be  merely  incidental.  The  court  must  be  satisfied,  that 
but  for  the  mistake,  the  complainant  would  not  have 

'Northrop  v.  Graves,  19  Conn.  648;  Coviogton  v.  Powell, 
2  Met.  (E;.)  «S6;  Cobb  ▼.  Cole,  44  Minn.  X78. 

fStrictly  speakisg,  ignorance  implies  a  total  want  of  Imowl- 
edge,  anil  hence  a  total  absence  of  consideration  of  that  particu- 
lar fact  in  making  the  contract,  while  a  mistake  of  fact  impUes 
some  knowledge,  but  more  or  less  defective,  resulting  in  an 
erroneous  conclusion  or  judgment  on  the  part  of  the  person 
possessing  such  imperfect  information.  Canal  Bank  v.  Bank  of 
Albaay,  1  ffill  »e7. 


Digit  zed  by  Google 


GROUNDS    FOR    EQUITABLE    RELIEF.        S23 

assumed  the  obligation  from  whi^  he  seeks  to  be  re- 
lieved."* 

Whm  there  is  a  mutual  mistake,  going  to  the  es- 
sence of  the  contract,  the  court  will  grant  relief,  even 
if  there  is  an  entire  absence  of  all  evidence  of  deceit, 
fraud  or  misrepresentatioa.t  In  the  United  States  it 
is  generally  held  that  when  the  mistake  or  ignorance 
is  due  to  the  negligence  of  the  party  complaining,  equity 
will  not  grant  relief;  while  in  England  the  rule  is  more 
liberal,  and  equity  will  not  refuse  relief  because  at  the 
time  the  mistake  was  made  the  party  had  the  means  of 
knowledge  witiiin  his  power.  The  doctrine  of  laches 
or  delay  not  applying  in  this  case  either  in  law  or 
equity.!  The  negligence,  however,  must  amount  to  the 
violation  of  some  duty.  And  if  there  has  been  negli- 
gence, and  the  opposite  party  has  not  suffered  injury 
thereby,  relief  will  not  be  granted.  § 

The  fact  must  be  material  to  the  contract,  and  not 
extrinsic  to  it,  or  no  redress  can  be  given.1T    So  if  both 

'In  Grymes  v.  Sanders,  93  U.  S.  55 ;  Brigfaam  v.  Brigham, 
1  VeB.  126;  Smith  v.  Evans,  6  Binney    102. 

fHitchcock  T.  Giddings,  1  Price  135;  Colyer  v.  day,  7 
Beav.  188;  Fane  t.  Fane,  L.  R.  SO  Eq.  698;  Allen  v.  Haio- 
mond,  11  Pet  68. 

tBrown  v.  Fagon,  71  Mo.  563 ;  Grymes  v.  Sonders,  98  U.  S. 
05 ;  Conners  v.  Welch,  51  Wis.  ISl ;  Troops  t.  Snyder,  70  Ind. 
654;  Kelly  v.  Solan,  9  M.  &  W.  64;  Redgiove  v.  Huid,  90 
Ch.  Div.  1. 

§Bank  t.  Burdick,  87  N.  Y.  40;  Si  Conn.  488;  10  Wheat 
8i8;  42  la.  167;  6  H.  &  J.  (Md.)    500. 

TfPox  v.  McRoth,  8  Bro.  C.  C.  46 ;  Turner  v.  Harvey,  Jacob, 
178;  Laidbw  v.  Organ,  S  Wbeat  178. 
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parties  stand  upon  the  same  footing  «s  to  a  materia] 
fact,  and  hare  the  same  means  of  obtaining  accurate 
means  of  infonnation*  and  i^ere  the  fact  is  of  a  doubt- 
ful nature  and  cannot  be  positively  or  accurately  known, 
neiUier  party  can  complain  even  if  the  bargain  resulting 
is  unfavorable  to  him.*  Again,  it  is  a  rule  of  evidence 
that  the  terms  of  a  written  instrument  cannot  be  varied 
by  parol,  as  by  adding  to  or  subtracting  from  the  terms 
of  a  written  instrument,  but  in  equity,  where  a  written 
instrumoit  by  accident  or  mistake  in  fact  contains  some- 
thing, or  fails  to  contain  something,  which  results  in  the 
contract  being  different  from  wbaX  it  was  intended  to 
be,  it  will  be  rectified.  Equity  not  permitting  the  rule 
to  accomplish  what  it  was  intended  to  prevent, — a  fraud. 
The  party  applying  to  have  such  a  written  agreement 
reformed  or  corrected  must  show  by  conclusive  proof 
that  a  mistake  has  been  made,  that  it  is  mutual,  or  rather 
that  the  written  agreement  does  not  embody  the  terms 
of  the  verbal  contract  as  understood  by  both  parties. 
The  fact  that  at  the  time  the  writing  was  executed  one 
of  the  parties  knew  that  it  did  not  set  forth  the  contract 
agreed  upon,  will  not  prevent  the  other  party  from  ob- 
taining relief.f  But  when  the  mistake  Is  only  as  to  one 
of  the  parties  and  the  written  agreement  correctly  rep- 
resents the  contract  as  understood  by  the  other,  such 

'Mortimer  v.  Capper,  Z  Bro.  C.  C.  156;  Sullra  ?.  Ready, 
S  Atk.  59S. 

fDavis  T.  Simonde,  1  Cox  40£;  Imham  v.  Child,  1  Bn>.  C 
C.  9S;  Gillespie  t.  Mood,  2  John  Ol  586;  Hilmer  v.  Snuth,  77 
N.  Y.  «Jt6. 
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contract  cannot  be  rectified.  It  may  possibly  be  re- 
scinded on  the  ground  that  the  minds  of  the  parties  did 
not  meet,  and  that  therefore  in  fact  they  did  not  enter 
into  contract  relations.* 

It  is  to  be  remembered  that  in  all  cases  where  a  party 
seeks  to  be  relieved  from  an  obligation  on  Uie  ground 
of  accident,  mistake  or  fraud,  he  must  have  superior 
equities  to  the  party  against  whcnn  he  brings  his  action, 
since  if  the  equities  are  equal  the  law  must  prerail.t 
Thus  if  one  makes  improvements  on  land  supposing  that 
he  owns  the  land,  he  cannot  recover  the  value  from  the 
true  owner,  who  was  at  the  time  of  the  improvemmts 
a  minor-t 

Sec  1155.  FRAUD  AS  A  GROUND  FOR 
EQUITABLE  RELIEF.— The  jurisdiction  of  equi- 
ty in  cases  of  fraud  is  largely  concurrent,  since  courts 
of  law  also  give  relief.  In  those  cases  where  the  law 
courts  originally  gave  fuU,  adequate  and  complete  re- 
lief equity  does  not  assume  jurisdiction.  §    At  law  the 

•Dulany  v.  Rogers,  60  Md.  824. 

fAnderBon  v.  Tydings,  8  Md.  4S7;  Smith  v.  ISirrentine,  2 
Jones  Eq.  SfiS. 

tGuckian  t.  Riley,  IS5  Mass.  Tl ;  Feten  t.  Florence,  S8  Pa. 
St.  194.    See,  Pomeroy's  Eq.  Jur.  Sees.  868-871. 

§The  jurisdiction  of  equity  courts  is  divided  into  concmrent, 
exclusive  and  auxiliary.  Originally  there  were  only  a  few  mat- 
ters in  which  the  court  had  concurrent  jurisdiction,  while  now 
there  are  a  number  in  which  each  coart  has  jurisdiction,  the 
equity  courts  still  maintaining  their  jurisdiction,  though  the 
law  courts  have  by  enabling  statutes  also  assumed  jurisdiction. 
Sweeney  v.  WiUiams,  S6  N.  J.  Eq.  6!i7 ;  85  lU.  S41 ;  186  Maw. 
279. 
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remedy  of  the  party  defrauded  is  either  to  treat  the  eon- 
tract  as  rescinded,  and  bring  an  action  to  recover  the 
money  or  property  parted  with,  or  allow  the  transaction 
to  stand  and  sue  for  the  damages  sustained  by  reason 
of  the  fraud,  or  where  the  agreement  is  to  perform  an 
act  or  pay  money,  he  may  refuse  to  carry  out  the  agree- 
ment and  set  up  the  fraud  as  a  defense  in  an  action  for 
breach.  In  equity  tiie  party  defrauded  may  have  the 
deed  or  other  instrument  procured  by  fraud  rescinded, 
or  reformed  so  as  to  constitute  the  true  bargain,  or  if 
loss  has  been  sustained,  in  a  proper  case,  have  an  ac- 
counting, or  set  up  the  fraud  as  a  defense  to  an  action 
brought  against  him. 

Fraud  is  difficult  to  define,  and  is  usually  left  to  be 
determined  from  the  facts  and  circumstances  in  each 
particular  case,  it  may  be  said  to  be  any  de^ption  or 
circumvention  which  affects  injuriously  the  legal  rights 
or  title  of  another.* 

In  an  early  leading  case  (Earl  of  Chesterfield  v. 
Janssen,  2  Ves.  Sr.  125),  Lord  Hardwicke  divided 
fraud  into  four  classes: — 1.  Fraud  arising  from  facts 
and  circumstances  of  imposition.  2.  Fraud  apparent 
from  the  intrinsic  nature  and  subject  of  the  bargain  it- 
self; inequitable  and  unconscientious  bargains.  8. 
Fraud  which  is  presumed  from  Oie  circumstances  of  the 
parties  contracting.  In  tiiis  class  of  frauds,  equity 
courts  go  further  than  courts  of  law,  for  the  latter  re- 
quire the  fraud  to  be  proved,  while  the  former  pre- 

*Mortlock  T.  Buller,  10  Ves.  29S ;  Faifca-  Hut.  Qt.  p.  608. 


Digit  zed  by  Google 


GROUNDS   FOR    EQUITABLE    RELIEF.        827 

sume  it  exists  in  the  absence  of  proof  to  the  oontrary. 
4.  Frauds  which  are  inferred  from  the  nature  and  cir* 
cumstances  of  the  transaction,  since  third  parties  are  de- 
frauded. 

Fraud  is  also  usually  divided  into  the  two  classes: 
— 1.  Actual  Fraud.  2.  Constructive  Fraud.  The  for- 
mer including  the  cases  in  the  first  division  of  Lord 
Hardwicke,  and  the  latter  including  the  other  three  of 
Lord  Hardwicke's  divisions. 

Sec.  1156.  SAME  SUBJECT  —  ACTUAL 
FRAUD. — One  of  the  largest  classes  of  cases  with 
which  equity  courts  have  to  do  is  where  the  fraud  results 
from  misrepresentation.  It  is  held  that  whenever  one 
party  intentionally  or  designedly  misrepresents  a  ma- 
terial fact  or  produces  a  false  impression  whereby  an- 
other is  misled  or  entrapped  and  an  undue  advantage 
obtained  over  him,  there  is  a  case  of  actual  positive 
fraud.*  In  order  that  a  misrepresentation  may  consti- 
tute a  fraud,  it  must  be:  1.  Untrue;  2.  Made  for  the 
purpose  of  inducing  the  other  party  to  act;  8.  Stated 
as  a  fact;  4.  Material;  5.  Relied  upon  by  him  to  whom 
it  was  made.  If  the  statement  was  true  there  could 
not  of  course  be  fraud.  While  it  must  be  for  the  pur- 
pose of  inducing  the  other  party  to  act,  it  need  not  be 
to  induce  any  particular  person,  but  sufiSces  if  the  in- 
tention was  to  deceive  any  parson  or  persons.!    If  the 

•HiU  V.  Lane,  L.  R.  11  Eq.  810. 

fEatoD  T.  Avery,  88  N.  Y.  81 ;  Rothachneider  v.  Knick  Ins. 
Co.,  76  N.  T.  316;  Eisch  v.  R.  R.,  3  DeG.  &  J.  &  S.  122;  L.  R. 
2  H.  L.  »9. 
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statement  is  made  as  a  mere  opinion  instead  of  a  fact, 
it  is  not  a  fraud.*  If  the  fact  is  material,  and  one  on 
whidi  if  tixe  party  deceived  had  been  correctly  informed 
the  contract  would  not  have  been  made,  it  will  be  a 
fraud,  whether  the  party  making  the  misstatement 
knows  it  to  be  false,  or  whether  he  is  simply  ignorant, 
when  it  was  his  duty  to  have  ascertained  ihe  exact 
tnith.t  If  the  party  cmnplaining  has  not  been  misled, 
as  where  he  knew  tiiat  the  representation  was  false  at 
prejudice  or  injury  by  the  misrepresentation,  equity 
will  not  consider  his  complaint,} 

It  is  also  said  that  the  statement  or  false  representa- 
tion relied  upon  must  have  been  entitled  to  credence,  or 
the  party  deceived  must  have  been  justified  in  relying 
on  it,  but  he  is  not  obliged  to  investigate  or  probe  state- 
ments made  by  &e  other  party  as  facts  and  upon  sudi 
party's  faith  and  a-edence.§  It  is  a  rule  that  where  the 
statemoits  constituting  tiie  misrepresentation  are  within 
the  knowledge  of  the  party  making  them,  or  his  sup- 

*Doggett  V  Emerson,  9  Stoiy  ?00;  Pike  v.  Fay,  101  Man. 
ISi;  Hajgarth  ▼.  Wearing,  L.  R.  IS  Eq.  S«0. 

fPulaford  t.  Richards,  17  Beav.  87;  Rawliiu  v.  Wickham, 
S  DeG.  &  J.  804;  Iron  Co.  v.  Trout,  8S  Va.  S97;  14  MitJi.  109; 
S7  Znd.  1 ;  147  Masa.  40S. 

{Nelson  ▼.  Stocker,  4  DeG.  &  J.  458;  Redgrore  v.  Hurd,  L. 
H.  SO  Ch.  Div.  1;  Smith  v.  Chadwick,  L.  R.  SO  Ch.  Div.  S7; 
S3  W.  Va.  624;  22  Or.  29;  98  Mo.  698;  40  la.  286;  1S5  lod. 
665. 

§Le;1aDd  t.  Dlingwortli,  1  DeGez,  F.  &  J.  248;  Bojnton  v. 
Hazelboom,  14  Allen  107;  Ronr  v.  Front,  8S  Va.  S97. 
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posed  knowledge,  and  not  within  tiie  knowledge  of  the 
othCT,  the  injured  party  will  be  given  relief,  while  if  the 
complaining  party  had  the  opportunity  to  investigate 
and  verify  the  knowledge  and  fomu  an  opinion  from 
sudi  investigation,  or  had  equal  means  of  knowledge 
relief  will  he  denied.* 

Fraud  may  also  result  from  the  suggestion  of  a  false- 
hood or  the  suppression  of  the  truth.  The  suggestion 
of  a  falsehood  differs  merely  in  the  manner  of  convey- 
ing the  untruth  from  a  misrepresentation,  and  \he  same 
rule  applies.  While  in  refer^ice  to  the  suppression  of 
the  truth  the  rule  is  different.  If  the  relation  of  the 
parties  is  such  that  one  is  under  no  obligation,  legal  or 
equitable,  to  communicate  his  special  information,  the 
failure  to  do  so  will  not  constitute  fraud,  although  the 
contract  may  be  a  hard  one,  and  would  not  have  been 
executed  if  both  parties  had  been  equally  informed,t 
Where  the  fraud  complained  of  results  from  suppres- 
sion or  concealment,  the  complainant  must  show  either, 
that  the  relation  existing  between  them  was  such  that  it 
was  the  defendant's  duty  to  disclose  the  truth,  or  that 
in  the  particular  truisaction  he  reposed  special  confi- 
dence in  the  defendant,  and  the  defendant  was  aware  of 
the  special  confidence,  or  that  the  transaction  itself  was 


•Caiapmui  V.  Shniito,  7  Beav.  146;  Athrood  v.  Small,  7  G. 
&  F.  333 ;  Clspp  v.  Hoffman,  28  Atl.  Rep.  363.    . 

fFox  T.  Mackreth,  3  Bro.  C.  C.  430;  Turner  v.  Harvey, 
Jacob,  178 ;  De  Costa  v.  Scandret,  3  P.  Wnu.  170 ;  DambmanD 
▼.  Scholtmg.  76  N.  Y.  66. 
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one  which  required  the  defendant  to  make  a  full  dis- 
dosure.* 

In  reference  to  tiiat  class  of  frauds  arising  from  the 
peculiar  situation  of  the  injured  party,  it  may  be  said 
that  to  make  t^ie  contract  valid,  the  consent  of  the  party 
whidi  is  one  of  the  essential  elements  of  the  contract, 
implies,  physical  power,  moral  power,  and  a  free  use 
of  those  powers.  Hence  if  a  contract  is  made  by  a  per- 
son who  under  the  circtmistances  could  not  have  given 
a  legal  consent,  it  cannot  be  enforced  to  his  detriment. 
In  this  dass  of  persons,  are  persons,  non  compos  mentU, 
that  is,  lunatics,  drunkards,  imbeciles,  etc.  When  such 
persons  have  been  contracted  with,  and  any  undue  ad- 
vantage has  been  taken,  equity  will  grant  reUef.t  So 
contracts  made  imder  duress,  or  in  cases  of  extreme  ne- 
cessity by  infants,  married  women,  sailors,  and  the  like, 
fall  in  this  class,  and  each  will  be  relieved  from  such  con- 
tracts if  liie  other  party  took  undue  advantage.}  But 
to  rescind  such  contract  the  injured  party  must  act 
promptly,  and  not  perform  after  learning  of  the  ad- 
vantage taken  of  him,  or  the  agreement  cannot  be  re- 
scinded. § 

•Howard  v.  Gould,  S8  Vt.  689;  Hadle;  t.  ClintoD,  13  Ohio 
St.  00%;  Potter's  Appeal,  66  Conn.  1. 

fCkcksoD  T.  Eitson,  4  Grand  (Up.  Can.)  244;  Sell;  v. 
Smith,  7S  Wis.  191;  94  U.  S.  606;  6S  Md.  971 ;  72  Mich.  420. 

tFnmds  ▼.  Wilkinson,  147  111.  470;  44  la.  679;  Farmer 
T.  Vsimn,  1  H.  L.  Cas.  7«4;  ISO  N.  Y.  614. 

SWeodoxik  V.  Bemiett,  1  Cow.  711 ;  Merrill  t.  Wilson,  fi6 
Midi.  8M. 
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The  party  defrauded  by  reason  of  the  misrepresen- 
tation or  suggestion  of  another,  has  the  option  of  com- 
pelling the  defendant  to  make  such  stateipent  good 
when  that  can  be  done.*  And  the  defendant  cannot  re- 
tain what  he  has  secured  by  the  fraud,  nor  can  his 
grantee  or  vendee  unless  such  purchaser  has  obtained 
it  without  notice  of  the  fraud  and  for  value.  "A  court 
of  equity  will  wrest  property  fraudulently  acquired,  not 
only  from  liie  perpetrator  of  the  fraud,  but  from  his 
children  and  his  children's  children,  or  from  any  persons 
amongst  whom  he  may  have  parceled  out  the  fruits  of 
his  fraud,  "t 

Sec  1156.  SAME  SUBJECT— CONSTRUCT- 
IVE FRAUD.— In  all  cases  of  actual  fraud  the  de- 
fendant is  guilty  of  some  moral  turpitude,  while  in  cases 
of  constructive  fraud  he  is  not  necessarily  guilty  of 
moral  turpitude.  By  constructive  frauds  are  meant  acts 
and  contracts  which,  althou^  not  really  designed  by  the 
parties  thereto  to  work  a  positive  fraud  and  injury  upon 
another  person,  yet  have  a  general  and  manifest  ten- 
dency to  mislead  such  person,  or  are  detrimental  to  the 
public  interests.  Such  frauds  are,  in  equity,  as  repre- 
hoisible  as  positive  frauds. 

Constructive  frauds  may  be  divided  into  three  classes: 
1.  Contracts  made  in  violation  of  aome  statute,  or  of 
some  general  public  policy,  or  the  policy  of  the  law. 

•PuUfoid  ▼.  Riofaard,  17  Beav.  87;  Rowlitu  v.  Wickham,  8 
DeG.  ft  J.  804 ;  L.  R.  9  Ch.  897 ;  Piper  v.  Hoard,  107  N.  Y.  73. 

fVane  v.  Vane,  L.  R.  8  Cb.  Div  883 ;  Hugueain  v  Basely,  14 
Ve».  878. 
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2.  Contracts  which  owe  their  existence  to  the  abuse  of  a 
confidential  and  fiduciary  relation  existing  between  the 
parties.  3.  Contracts  which  unconscionably  and  inju- 
nously  affect  the  private  rights,  interests  and  duties  of 
the  parties  themselves  or  third  persons.  These  will  now 
be  considered  in  succession. 

Sec.  1157.  SAME  SUBJECT— 1.  CONTRACTS 
MADE  IN  VIOLATION  OF  SOME  STATUTE. 
— There  are  many  acts  that  are  not  malum,  in  se,  but 
which  for  the  good  of  the  public  and  the  protection  of 
the  weak  and  unfortunate,  are  prohibited.  Thus  usury 
was  at  the  early  common  law  forbidden,  but  now  hy 
statute  the  penalty  for  taking  more  tiian  the  statutory 
rate  of  interest  is  a  mere  forfeiture  of  the  excess  of  in- 
terest so  taken.  At  common  law  a  wager  was  not  un- 
lawful while  a  gambling  consideration  was.  By  statute 
now  gaming  and  wagering  agreements  are  alike  illegal 
and  void.*  So  agreements  for  the  purdiase  of  grain 
or  stock  in  the  future,  where  there  is  no  intent  that  there 
shall  be  any  actual  purchase  or  delivery,  but  a  mere  set- 
tlement, the  purchaser's  gains  or  losses  depending  upon 
whether  the  stock  or  grain  bought  has  advanced  or  fal- 
len in  the  market,  are  voidable.t  A  contract  to  be  en- 
forced in  another  state,  made  in  violation  of  the  h,vr3 
of  that  state,  will  not  be  enforced.t 

•Wilkinson  t.  TouBley,  16  Minn.  899;  10  Am.  Hep.  189- 
fMcGrcw  T.  City  Prod.  Ex.,  86  Tain.  5718;  Harvey  v.  Mei^ 
rill,  150  Mass.  1 ;  Hams  v.  WhJte,  81  N.  Y.  632. 

tChamben  v.  Chnrch,  14  R.  I.  S98;  61  Am.  R^.  410. 


1  by  Google 


GROUNDS   FOR   EQUITABLE    RELIEF.        S8S 

Sec.  1158.  SAME  SUBJECT— 2.  CONTRACTS 
MADE  IN  VIOLATION  OF  PUBLIC  POLICY. 

— Under  this  head  fall  marriage  brokage  contracts, 
contracts  in  restraint  of  trade  or  marriage  generally, 
and  contracts  with  the  object  of  private  gain  at  the  ex- 
pense of  the  public  service,  and  for  controlling  or  in- 
fluencing legislative,  judicial  or  administrative  func- 
tions. These  have  all  been  discussed  in  this  series  in 
VoL  IV.,  under  the  head  of  Contracts,  to  which  sub- 
ject the  student  is  referred. 

By  a  marriage  brokage  contract  is  meant  where  a 
person  engages  another  for  reward  to  negotiate  a  mar- 
riage for  him,  such  contracts  are  absolutely  void,  and 
the  reward  of  course  cannot  be  collected,  and  if  paid 
cannot  be  recovered.* 

So  it  is  held  that  any  secret  disposition  of  property 
by  either  of  the  parties  to  a  marriage  contract,  made  for 
the  purpose  and  with  the  intent  to  deprive  the  other  of 
tiie  interest  in  the  same  accruing  from  the  marriage,  is 
a  fraud  upon  the  other  party .t    But  to  enable  the  hus- 

*Roberts  v.  Roberts,  S  P.  Wnu.  67 ;  Cole  v.  Gibson,  1  Ves. 
Sr.  SOS;  Daval  v.  WeUman,  124  N.  Y.  1S6;  WUliamson  t. 
Gihon,  2  Sch.  &  Lefoy  956.  In  the  last  case  the  court  can- 
celled bonds  given  hy  a  husband  after  marriage  to  one  who 
usifted  him  in  eloping  with  the  woman  he  married,  on  the 
ground  that  it  was  a  fraud  on  the  wife,  from  whose  property 
the  bonds  might  have  to  be  paid.  But  the  true  ground  of  the 
djjection  to  such  contracts  Is  that  thej  tend  to  annul  the  free 
consent  of  the  paxties. 

tGale  V.  Linda,  1  Vem.  476;  Neville  v.  Wilkinson,  1  Bro. 
C.  C.  548. 
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band  to  set  ande  the  ante-nuptial  conreyances  of  tiie 
wife  he  must  show:  1.  That  marriage  was  in  the  con- 
templation of  the  parties  at  the  time  of  the  conveyance ; 
2.  That  the  woman  executed  such  conveyance  in  con- 
templation of  Uie  marriage;  and  3.  That  the  conv^- 
ance  was  concealed  from  the  husband.* 

While  conditions  annex,ed  to  legacies,  ^ts  and  de- 
vises in  restraint  of  marriage  generally  are  void,  yet  if 
they  are  reasonable  in  themselves  and  do  not  operate  as 
an  undue  restraint  upon  marriage  they  will  be  upheld.t 
So  a  restraint  annexed  to  devises  restraining  a  widow 
or  widower  from  marrying  generally  are  upheld.}  And 
conditions  precedent  annexed  to  a  devise  of  land  pre- 
vent the  title  from  vesting  until  the  condition  has  been 
performed,  regardless  of  the  fact  whether  they  are  in 
restraint  of  marriage  or  are  illegal  or  impossible.  § 

An  agreement  between  husband  and  wife  to  separate 
and  live  apart  was  formerly  void  as  against  public  pol- 
icy, but  now  by  statute  and  otherwise,  such  an  agree- 
ment made  upon  sufficient  consideration  and  in  valid 
form  will  be  enforced  to  the  extent  of  preventing  either 

*Big«low  on  Fraud,  49-61 ;  Strathmore  v.  Boars,  1  Ves.  Jr. 
Hit ;  Goddard  t.  Snow,  1  Rubs.  486.  So  antenuptial  conveyances 
of  the  husband  to  defeat  the  wife's  dower  will  be  set  aside  in 
equity  upon  the  application  of  the  wife.  Kelly  v.  McGrath, 
TO  Ala.  76 ;  Leach  v.  Durall,  8  Bush.  201 ;  Cranson  v.  Cranson, 
4  Mich.  290;  8B  Mich.  416;  8  Del.  Cb.  99. 

tScott  V.  Tyler,  8  Bro.  C.  C.  481 ;  Story  Eq.  Jur.  Sec.  274 ; 
Bigelow's  notes. 

t Allen  V.  Jackson,  L.  R.  1  Oh.  Div.  899;  6  Mass.  169. 

gConiQionwealth  v.  Stauifer,  10  Pa.  St.  S60;  6  Mass.  169. 
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from  interfering  with  the  other  in  violation  of  the  agree- 
ment.* 

Contracts  for  the  purpose  of  restraining  trade  gen- 
eraUy,  are  roid  as  against  public  policy,  for  the  reason 
that  they  tend  to  promote  monopolies  and  to  prevent 
a  just  and  healthy  competition.  This  includes  all  con- 
tracts or  agreements  or  combinations  like  trade  unions, 
trusts,  comers,  or  any  scheme  to  embarrass  trade  gen- 
erally, or  in  a  particular  article;  or  to  enhance  the  value 
of  any  commodity  for  the  benefit  of  a  few  mdividuals. 
They  are  all  ahke  void,  incapable  of  being  enforced,  and 
in  addition  equity  will  enjoin  their  eontinuance.1 

But  contracts  merely  intended  to  protect  tiie  good 
will  of  a  business  for  the  benefit  of  a  purchaser,  as 
where  the  vendor  agrees  not  to  establish  a  similar  busi- 
ness within  a  limited  territory,  or  for  like  purposes,  will 
be  enforced  if  reasonable;  the  question  of  reasonable- 
ness in  such  cases  being  for  the  coiut  in  equity  pro- 
cedure.t 

•WilBon  T.  WUeon,  1  H.  L.  Caa.  688;  5  H.  L.  Cm.  40;  Clark 
V.  Fosdick,  118  N.  Y.  7,  16  Am.  St.  Rep.  738. 

fMitchel  V.  Reynolds,  1  F.  Wms.  181;  Stanton  ▼.  Allen,  5 
Denio  4S4;  Gale  v,  Kolamszoo,  SS  Mich.  844;  Crawford  v. 
Wick,  18  Ohio  St.  190;  Rigb;  t.  Connol,  L.  R.  14  Cb.  Div. 
482 ;  Sampson  r.  Shaw,  101  Mass.  145 ;  Central,  Etc.,  Co.  t. 
Guthrie,  96  Ohio  St.  666;  Wiggins,  Ferry  Co.  v.  R.  R.,  S  Mo. 
App.  847;  Arnott  v.  Pittson,  68  N.  Y.  688;  Craft  v.  M&- 
Conoughy,  79  Rl  346 ;  Emery  t.  Ohio,  Etc.,  Co.,  47  Ohio  St. 
820;  Chicago  Gas  Co.  v.  Co.,  121  O.  680. 

tTaylor  v.  Blanchard,  IS  Alien  370;  Hobbard  t.  Hiller,  27 
Mich.  16;  62  la.  241;  7  Daly  354;  47  la.  197;  68  N.  Y.  300; 
48  Fed.  Rep.  208;  106  N.  Y.  478. 
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When  public  contracts  are  left  to  the  lowest  bidder, 
any  agreement  or  plan  among  tiie  bidders  to  increase 
the  cost  of  the  work  for  their  own  benefit  will  be  void. 
So  if  goods  are  sold  at  auction,  and  the  sale  is  not  fair, 
as  where  puffers  are  employed,  the  sales  90  made  may  be 
avoided.* 

Another  class  of  a)ntracts  void  as  against  public  pol- 
icy, are  those  whose  purpose  and  object  is  some  private 
gain  or  emolument  at  the  expense  of  the  public  service, 
or  which  seek  to  secure  the  election  of  some  particular 
person,  or  whidi  interfere  with  the  freedom  of  elections, 
or  which  are  made  for  the  purpose  of  influencing  legis- 
lative will,  or  to  secure  the  appointment  of  some  particu- 
hff  person  to  office,  or  to  influence  or  control  executive 
or  administrative  fimctions,  or  for  influencing  or  con- 
trolling judicial  proceedings.!  But  contracts  made  for 
the  clear  purpose  of  benefiting  private  persons,  and  not 
affecting  injuriously  the  interests  of  the  public  may  be 
valid.t  So  it  is  an  immemorial  right  of  citizens  to  peti- 
tion the  legislature  for  a  redress  of  grievances,  as  well 
as  to  appeal  to  the  legislature  as  a  whole  or  any  of  its 
committees  and  urge  the  passage  of  any  particular  act. 

*Weld  V.  Lenccwter,  56  Me.  46S;  Atcheson  ▼.  Mallos,  4S 
N.  Y.  147;  Peck  v.  List,  83  W.  Va.  338. 

tMcGuire  t.  Corwine,  101  U.  S.  108;  Gast<m  v.  Drake,  14 
Nev.  175;  GurnBcy  v.  Cook,  ISO  Mass.  601;  186  U.  S.  607; 
37  Cal.  168;  14  Bush.  768;  189  U.  S.  643;  7  Mo.  App.  165; 
89  ni.  349;  41  Kans.  864;  78  la.  130;  Law  v.  Law,  3  P.  Wms. 
898. 

t48  la.  811;  93  U.  S.  648;  79  RI.  310;  103  U.  S.  861. 
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These  things  a  citizen  may  do  in  person  or  by  attorney, 
but  contracts  to  secure  the  votes  of  particular  members 
of  the  legislature  through  personal  appeds  to  them,  in- 
dividually "lobbying,"  are  void.* 

Contracts  contrary  to  good  morals,  are  also  void. 
These  include  contracts  based  on  illicit  intercourse; 
leases  of  premises  to  be  used  for  unlawful  purposes; 
contracts  compounding  a  felony,  or  to  forbear  from 
prosecution  of  a  criminal  case,  or  to  abandon  a  crimi- 
nal prosecution  already  commenced,  and  at  common  law 
contracts  amounting  to  diamperty  or  maintenance.! 

Sec.  1159.  SAME  SUBJECT— 8.  CONTRACTS 
ARISING  FROM  ABUSE  OF  CONFIDEN- 
TIAI.  OR  FIDUCIARY  RELATIONS.— Equity 
will  grant  relief,  as  a  general  rule,  wherever  one  has  re- 
posed a  confidence  or  trust  in  another,  and  such  confi- 
dence or  trust  has  been  abused.  The  classes  of  persons 
who  stand  in  a  confidential  or  fiduciary  relation  to  each 
other  are: — 1.  Parent  and  child.  2.  Guardian  and 
ward.  8.  Physician  and  patient.  4.  Clergyman  and 
parishioner.  5.  Attorney  and  client.  6.  Trustee  and 
ceatuy  que  truH.  7.  Principal  and  agent.  In  all  cases 
falling  under  one  of  these  classes,  the  burden  of  proof 
is  upon  the  party  in  whom  the  confidence  is  reposed  to 

*ManhaU  v.  R.  R.,  16  How  S14;  MUls  t.  Mills,  40  K.  Y. 
IMS;  «S  Kan.  692. 

tBatt;  V.  Chester,  5  Beav.  108;  Gray  r.  Mathias,  6  Ves. 
«86;  Powell  v.  Kaowles,  t  Atk.  «24;  Newby  v.  Sharpe,  L.  R. 
8  Ch.  Div.  39;  4S  m.  198;  78  N.  C.  SS8;  60  Vt.  657;  48  CaL 
74;  181  MaM.  4S6;  70  Ala.  174. 
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show  affirmatively  that  no  undue  advantage  has  been 
taken  of  the  other.  If  the  contract  is  not  a  fair  one  it 
will  be  presumed,  until  removed  by  proof,  that  it  was 
not  fairly  made.* 

1.  Parent  and  Child.  Equity  scrutinizes  carefully 
all  contracts  between  parent  and  diild,  and  to  be  sus- 
tained they  must  be  reasonable  and  characterized  by 
perfect  good  faith.t  A  child  is  presumed  under  paren- 
tal influence  as  long  as  the  dominion  lasts,  so  that  a 
transaction  entered  into  shortly  after  the  child  becomes 
of  age,  or  while  still  living  at  the  parental  home  it  cpmes 
within  the  rule.  But  after  the  child  is  fully  emanci- 
pated in  law  and  fact,  the  rule  no  longer  applies.]:  This 
relation  is  reversed  when  the  pu^nt  has  become  aged 
and  enfeebled  and  tiie  child  has  driven  a  hard  bargain 
with  such  parent,  and  such  a  contract  may  be  avaided.§ 

2.  Guardian  and  Ward.  While  tins  relation  con- 
tinues the  parties  may  not  contract  with  each  other  at 

*Tate  T.  WilliainBon,  L.  R.  2  Oi.  56 ;  Rhodes  v.  Bates,  L.  R. 
1  Ch.  aSie ;  Cowee  v.  Cornell,  75  N.  Y.  91 ;  81  Ala.  680.  Equity 
will  not  allow  a  person  abusing  the  confidence  reposed  in  him 
to  retain  the  advantage  of  the  transaction,  although  the  matter 
could  not  have  been  impeached  if  no  such  confidential  relation 
had  existed. 

fKempson  v.  Ashbee,  L.  R.  10  Ch.  App.  IS;  Saver;  v. 
King,  5  H.  L.  Cas.  627;  96  N.  Y.  414;  78  Mo.  669. 

tWright  V.  Vanderplank,  8  DeG.  M.  &  G.  183;  Miller  T. 
Simonds,  6  Mo.  App.  3S;  46  la.  684;  96  N.  Y.  414;  l!eO 

ni.  m. 

§Highbeger  v.  Stiller,  21  Md.  S88;  6  W.  Va.  188;  40  Mich. 
478. 
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all,  and  courts  of  equity  go  still  further  and  do  not  al< 
low  the  parties  to  contract  immediately  after  the  rela- 
tion has  terminated,  unless  there  is  perfect  good  faith  on 
the  part  of  the  guardian,  and  careful  deliberation  on  the 
part  of  the  ward.*  This  rule  applies  to  settlements  be- 
tween such  parties,  and  applies  where  the  relation  sub- 
sists in  fact  and  not  in  law.f  After  the  relation  has 
fully  ended,  and  the  ward  is  fairly  emancipated  and  in- 
dependent of  his  former  guardian,  the  former  relation 
will  cease  to  raise  a  presumption  of  fraud  in  their  con- 
tracts.! 

8.  Physician  and  Patient.  The  some  principles  are 
applicable  to  this  relation,  and  a  physician  dealing  with 
his  patient  is  bound  to  use  the  utmost  good  faith  and 
fair  dealing  or  contracts  made  under  such  conditions 
will  be  set  aside  in  equity.  (Billage  v.  Souther,  9  Hare 
5S4.) 

4.  Priest  and  Parishioner.  Courts  of  equity  look 
with  suspicion  on  all  contracts  made  between  the  priest 
and  parishioner,  as  well  as  contracts  made  under  the 
advice  of  the  priest,  since  the  relation  is  a  peculiarly  con- 
fidential one  and  easUy  abused.  There  is  no  distinction 
as  to  sect  or  denomination  of  the  parties.  § 

5.  Attorney  and  Client.    While  an  attorney  may 

•Pierce  v.  Waring,  1  P.  Wom.  121n;  Hatch  v.  Hatch,  9  Vea. 
292;  100  ID.  866;  10  H.  L.  Ca^.  26;  52  AU.  tSO. 

fSaj  T.  Barnes,  i  Sar.  &  R.  112;  44  Mo.  466;  129  U.  S. 
663;  126  lU.  310;  110  Pa.  St.  S49;  89  Cal.  576;  66  Mich.  166. 

}Bickentaff  v.  Martin,  60  Miss.  609;  129  U.  S.  668. 

§Ljon  V.  Home,  L.  R.  6  Eq.  665;  Ctmnor  t.  Stanley,  72 
Cal.  556;  70  Mo.  580;  44  la.  679. 
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contract  with  his  client  for  the  purchase  of  land  or  diat- 
tels,  equity  obliges  the  attorney  to  show  in  the  first  in- 
stance that  the  deling  was  fair  and  no  advantage  was 
taken  of  the  client,  and  if  this  appears  the  contract  will 
stand.**  But  gifts  from  the  dient  to  the  attorney  while 
the  relation  exists  are  void,  if  made  inter  vixms,  while  tes- 
tamentary bequests  may  stand  if  the  testator's  capacity 
and  freedom  to  act  clearly  appear.f 

An  attorney,  aside  from  his  fees,  Is  not  entitled  to 
make  any  profit  out  of  his  employment.  Whatever  he 
makes  is  made  for  his  employer.  If  he  conducts  a  ju- 
dicial sale  he  cannot  become  a  purchaser  for  himself 
without  the  consent  of  his  client  obtained  after  a  full 
disclosure  of  all  matters  affecting  the  transaction.t  And 
these  rules  apply  not  only  to  attomeys-at-law,  but  to 
all  persons  occupying  substantially  the  same  position  of 
trust  and  confidence.  § 

6.  Trustee  and  Beneficiary.  A  trustee  cannot  ac- 
quire for  himself  an  interest  in  trust  property,  and  if 
he  does  so  the  transaction  is  void.*  This  relation  will 
be  discussed  further  in  the  next  chapter. 

••Holman  V.  Loynes,  18  Jur.  889;  Hobday  v.  Peters,  S8 
Beav.  439;  Gibson  v.  Jeyes,  ^VeB.  366;  97  Mo.  009. 

tMorgan  v.  Minett,  L.  R.  ft£h.  Div.  638;  Hatch  v.  Hatch, 
9  Ves.  S9S;  Greenfield's  Estate,  14  Pa.  St.  489;  Walker  v. 
Smith,  S9  Beav.  394;  96  N.  Y.  616;  91  N.  Y.  589. 

JTyrell  V.  Bank  of  London,  10  H.  L.  Gas.  26;  18  Vea.  180; 
41  Mich.  S37;  62  Fa.  St.  461;  122  lU.  607;  56  Mich.  285; 
101  U.  S.  189. 

§Vellette  v.  Tedeme,  122  111.  607;  L.  R.  1  Eq.  628. 

*Roinaiiw  t.  Hendrickson.  27  N.  J.  £q.  162 ;  66  Cal.  91 ;  22 
W.  Va.  678. 
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7.  Principal  and  Agent.  The  agent's  relation  to  his 
principal  is  mudi  the  same  as  that  of  the  trustee  to  his 
beneficiary.  Equity  will  not  permit  him  to  act  for  two 
principals  whose  mterests  are  conflicting  without  tiie 
consent  of  both.  He  may  not  make  anything  out  of  his 
employment  except  his  wages,  and  if  employed  to  sdl 
property  he  cannot  become  the  purchaser  directly  or  in- 
directly.t 

Sec  llflO.  SAME  SUBJECT-4.  CONTRACTS 
WHICH  AFFECT  INEQUITABLY  THE 
RIGHTS  OF  THE  PARTIES  OR  THIRD  PER- 
SONS.— Under  this  head  may  he  classed  the  follow- 
ing:— 

1.  Sailors.  Sailors  are  regarded  as  special  wards  of 
the  diancery,  since  their  life  in  all  ages  has  tended  to 
make  them  careless  and  reckless  in  matters  where  otbr 
«rs  are  prudent.  The  civil  law  protected  them  to  the  ex- 
tent that  they  must  receive  at  least  half  the  benefit  of 
the  thing  sold;  equity  looks  to  the  whole  circumstance 
and  if  the  contract  made  is  inequitable  it  will  set  it 
aside-t 

2.  Heirs,  Reversioners,  and  Expectants.  Equity  will 
not  permit  harsh  bargains  to  be  driven  with  this  class  of 
perscms,  and  will  presume  that  the  injured  expectant 
was  in  distress,  and  was  imduly  influenced  thereby  to 


fScribner  v.  Collar,  40  Mich.  876 ;  Murry  v.  Beard,  lOS  N.  Y. 
608;  Hogenmyer  v.  Marks,  97  Minn.  6. 

JHow  Y.  Wddon,  «  Vee.  Sr.  516 ;  Taylor  v.  Rochfort,  i  Ves. 
Sr.  S81. 
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make  the  contract,  which,  if  inequitable  will  be  set 
aside.* 

8.  Post  Obit  Sonds.  By  pott  obit  honda  is  meant 
agreements  to  pay,  in  consideration  of  a  sum  of  money 
received,  a  sum  in  excess  of  the  amount  receired  and  in- 
terest thereon,  on  the  death  of  some  person  from  whom 
the  obligor  expects  to  receive  an  inheritance.  Equity 
will  cancel  such  obligation,  the  obligor  paying  what  is 
equitably  due  tbereon.t 

4.  Contract  of  Suretyship.  By  suretyship  one  be- 
comes liable  for  the  debt  of  another,  and  equity  requires 
good  faith  on  the  part  of  the  debtor  and  the  creditor, 
both  of  whom  are  benefitted  by  the  contract.  If  any 
material  fact  is  concealed  from  the  surety  by  the  other 
parties,  equity  will  relieve  the  surety  from  his  obliga- 
tion.! While  the  creditor  need  not  volunteer  informa- 
tion, be  is  bound  to  inform  the  surety  of  all  material 
facts  tourfiing  the  transaction  for  which  the  surety  be- 
comes liable,  and  if  this  is  not  done  the  surety  cannot  be 
held.§       So  after  the  suretyship  contract  is  complete, 

*MomU  y.  Snelling,  16  Oi.  Div.  679;  Butler  v.  Duncan,  47 
Mich.  94. 

fBoynton  v.  Hubbard,  7  Mass.  112;  Chesterfield  t.  Jansaen, 
2  Ves.  la*. 

tDavis  V.  BondoD,  Etc.,  Ins.  Co.,  L.  R.  8  Oi.  Div.  469; 
Dennison  t.  Gibson,  24  Mich.  186;  36  Mich.  626;  72  Fa.  St. 
872. 

SHamiUon  t.  Watson,  12  CI.  &  Fin.  109;  Pidcock  v.  Bishop, 
8  B.  &  C.  197;  11  Wheat  69;  88  Mich.  410;  Owen  v.  Haman, 
4  H.  L.  Cos.  997. 
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equity  still  requires  nothing  to  be  done  by  the  creditor 
to  enlarge  tiie  risk  of  the  surety,  as  giving  time  abso- 
lutely, surrendering  collateral  securities,  and  the  like.t 

5.  Composition  with  Creditors.  Equity  requires  that 
ythen  a  debtor  enters  into  an  agreement  with  his  cred- 
itors whereby  they  agree  to  discharge  their  debts  against 
him  upon  the  payment  of  a  certain  per  cent  of  their  re- 
spective claims,  that  there  shall  be  perfect  good  faith, 

.and  that  no  'advantage  shidl  secretly  be  given  one  over 
the  other,  since  equality  is  equity.  If  any  undue  and 
secret  advantage  has  been  given,  such  preference  will 
authorize  the  court  to  set  aside  the  deed  of  composition.]: 
Such  agreement  is  a  fraud  upon  the  others;  so  any  ar- 
rangement between  a  bankrupt  and  his  assignee  to  with- 
draw a  part  of  the  property  from  the  assets  for  the  bank- 
rupt or  his  family  is  a  fraud  on  creditors.!  But  after 
a  composition  with  creditors  or  discharge  in  bankruptcy 
a  creditor  may  be  paid  in  full  by  tJie  debtor.* 

6.  Fraudulent  Conveyances  of  Property.  Equity 
will  not  allow  a  debtor  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors.  And  such  a  transfer 
was  voidable  at  common  law  by  a  creditor.    When  the 

tWright  T.  Simpson,  6  Ves.  714;  6  Ves.  805;  Bouhby  v. 
Stubbs,  18  V».  iO;  Hagej  t.  HiU,  75  Pa.  St  108.  See  also 
the  rabject  of  Suretyship  in  No.  6  Cyclopedia  of  Law. 

tCuDiDgvorth  T.  Loyd,  2  Beav.  386;  4  Ea«t  872;  8  Met 
27;  41  Am.  Dec  508. 

SMiller  T.  Sauerbimr,  30  N.  J.'  Eq.  71 ;  McNeU  ▼.  Cohill.  2 
Bligh.  228. 

•ArgaU  ▼.  Cook,  48  Conn.  160. 
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transfer  is  made  upon  a  valuable  consideration  the  ac- 
tual intent  to  defraud  must  be  shown.t  When  the  con- 
veyance is  voluntary,  there  is  a  presumption  that  it  was 
made  with  a  fraudulent  intent,  but  this  presumption 
may  be  overcome.J  So  a  conveyance  of  property  to  de- 
fraud future  creditors  is  void,  but  in  this  class  of  cases 
the  evidoice  of  the  fraudulent  intent  must  be  dearly 
shown.  § 

fKeran  v.  Crawford,  L.  R.  6  Oh.  Div.  89;  Bulmer  v.  Hunter, 
L.  R.  8  Eq.  46. 

tSezton  T.  Wheaton,  S  Wheat.  829 ;  Lerov  t.  Wilmarth,  9 
Allen  382 ;  Vesplank  v.  Story,  12  Johns.  636. 

§Case  V.  Phelps,  39  N.  Y.  164;  Mullen  v.  Wilson,  44  Pa.  St. 
413.    The  matter  is  largely  controlled  by  statutes  in  the  various 


Digit  zed  by  Google 


CHAPTER  IV. 

PBOPEBIY  IN  EQUITY — TEU8TS  AND  USES. 

Sec  1161.  ORIGIN  OF  USES  AND  TRUSTS. 
— The  origin  of  uset  and  trusts  is  traced  back  to  the 
civil  law,  but  yet  the  equity  judges  are  indebted  to  the 
Roman  jurists  for  little  more  than  the  bare  idea.  Un- 
der tiie  civil  law  a  testator  was  permitted  to  name  or 
designate  his  heir,  and  sudi  heir  took  with  the  estate  of 
the  testator  all  the  liabilities  existing  at  his  death.  That 
is,  he  fell  heir  to  both  property  and  debts,  and  was  even 
liable  for  tiie  debts  when  there  was  no  property,  or  less 
property  than  was  required  to  pay  the  debts.  The  law 
assuming  that  the  legal  existence  of  the  testator  was 
prolonged  by  placing  the  heir  in  the  exact  legal  status 
occupied  by  the  testator.  The  testator  was  also  re- 
stricted in  his  choice  of  an  heir  to  certain  persons,  so  that 
it  resulted  that  certain  persons  could  acquire  property 
by  purchase  or  gift  that  could  not  do  so  by  testament. 
To  evade  this  rule  of  the  civil  law,  wills  were  drawn 
making  a  qualified  person  the  testator's  heir,  but  re- 
questing such  person  to  transfer  the  estate  to  some  other 
person,  who  could  not  have  been  named  as  heir  direcUy.* 

'Saodei^B  JusHnian,  S45-380.  At  first  it  was  left  to  the  con- 
science of  the  heir  to  carry  out  the  directions  of  the  testament, 
but  after  a  time  the  courts  interfered  and  compelled  a  cmn- 
pliance.  Id.  337-8.  Since  the  heir  was  liable  for  the  debts  of 
the  testator,  it  was  customary  for  him  to  take  back  a  bond  from 
246 
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Trusts  owed  their  origin  in  England  to  certain  con- 
ditions which  were  inserted  in  deeds  for  the  purpose  of 
evading  the  statute  of  Mortmain.  Prior  to  the  statute 
of  Uses,  a  simple  gift  of  land  to  a  person  and  his  heirs, 
accompanied  by  livery  of  seizin,  conveyed  to  such  per- 
son an  estate  in  fee  simple,  and  no  consideration  was 
necessary  to  support  the  gift.  At  that  time  no  estate  in 
land  except  an  estate  at  law  was  known.  The  statute  of 
Mortmain  prohibited  the  giving  of  lands  to  religious 
houses.  This  statute  was  evaded  by  an  ingenious  device 
of  the  conveyancers,  by  making  the  grant  of  the  land  to 
some  qualified  person  with  livery  of  seizin,  for  the  use 
and  benefit  of  the  religious  house  which  the  donor  or 
grantor  desired  to  assist.  At  law  the  person  receiving 
the  gift  and  the  livery  of  seizin  was  tiie  owner  of  the  fee 
unconditionally,  the  use  expressed  in  the  deed  waa  void, 
being  in  derogation  of  the  grant.  But  in  equity,  where 
the  intent  rather  than  the  words  and  acts  of  the  grantor 
were  regarded,  it  was  held  that  while  the  grantee  was 
the  owner  of  the  fee,  he  was  required  as  a  matter  of  good 
faith  and  conscience  to  turn  over  to  the  person  entitled 
to  the  use  of  the  lands  the  income  of  such  lands.  This 
was  called  a  use  or  trust,  and  the  estate  of  the  person 
entitled  to  the  use  or  trust,  an  equitable  estate.  This 
equitable  estate  was  in  fact,  under  this  construction  of 

the  person  to  whom  he  was  directed  to  transfer  the  property  re- 
quiring such  person  to  pay  the  debts.  In  A.  D.  62,  during  the 
reign  of  Emperor  Nero,  a  statute  was  pa»ed  which  made  the 
ben^ciory,  and  not  the  heir,  liable  for  the  testator's  debts,  and 
thus  the  equitable  estate  of  the  beneficiary  was  fully  established- 
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ihe  deed,  the  entire  beneficial  interest  in  the  land,  the 
grantee  holding  the  bare  legal  title. 

In  a  short  time  conveyances  to  uses  were  made  for 
oliier  purposes  than  bo  evade  the  statute  of  Mortmain. 
Turbulent  barons  and  other  landed  proprietors,  who  in 
that  troublous  time  were  in  continual  danger  of  having 
their  estates  confiscated  by  siding  with  the  wrong  dy- 
nasty, found  it  politic  to  have  the  legal  title  to  their 
estates  held  by  some  person  for  their  use.  This  plan 
was  adopted  by  so  many  proprietors  that  the  wholesome 
fear  of  confiscation  was  fast  losing  all  Influence  in  the 
government,  and  in  the  reign  of  Henry  VIII,  parlia- 
ment passed  a  law  to  regulate  uses,  called  the  Statute 
of  Uses.  (27  Hen.  VIII,  c.  10.)  This  statute  pro- 
vided that  when  any  person  shall  stand  seized  of  any 
lands  of  hereditaments  to  the  use  of  some  other  person, 
the  person  entitled  to  the  beneficial  use  shall  be  deemed 
to  be  in  lawful  seizin  of  such  lands.  The  object  of  the 
statute  was  to  reimite  the  legal  and  equitable  estate  in 
the  same  person.  Thus,  if  knds  were  granted  to  A,  for 
the  use  of  B,  before  the  Statute  of  Uses,  A  took  the 
legal  estate  and  B  the  equitable  estate,  but  after  the 
passage  of  the  statute  the  legal  estate  did  not  remain 
in  A,  but  passed  through  him  to  B  immediately. 

The  conveyancers,  not  to  be  outdone,  added  another 
link  to  the  chain  of  grantees,  and  made  a  conveyance  to 
A,  for  the  use  of  B,  and  then  added,  "to  the  use  of  C," 
or  "in  trust  for  C."  The  common-law  courts  decided 
that  a  uae  could  not  be  limited  upon  a  use;  that  is,  that 
the  statute  oonretited  the  first  use  into  a  legal  estate, 
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but  thereby  exhausted  its  power,  leaving  the  second 
trust  or  use  unaffected.*  WhDe  the  chancery  courts, 
following  their  former  holdings,  preserved  the  intent  <rf 
the  grant,  and  upheld  the  trust,  making  an  equitable 
estate  identical  with  the  former  use,  whidi  the  law  re- 
fused  to  recognize.  So  that  the  effect  of  the  statute  of 
uses  was  utterly  futile,  except  to  odd  several  words  to 
a  conveyance.t 

Sec  1162.  CLASSIFICATION  OF  TRUSTS. 
. — Trusts  may  be  classified  as  follows: — 1.  Express 
trusts;  that  is,  those  created  by  the  intentional  acts  of 
the  parties.  2.  Implied  or  constructive  trusts;  that  is, 
created  by  operation  of  law.t  Express  trusts  may  be 
either  (a)  private  or  (b)  public;  that  is,  they  may  be 
created  for  the  benefit  of  some  private  individual,  and 
neither  the  general  public  nor  any  particular  class  of  the 
public  may  have  any  interest  therein,  or  the  trust  may 
be  created  expressly  for  the  general  public  or  some  par- 
ticular class  or  portion  of  the  public  For  this  reason 
express  trusts  are  divided  into  two  classes,  prioate  trusU, 
and  public  tnuts,  or  charities. 

*T;iTeU's  Case,  it  Dwyer,  165a;  1  White  &  T.  Lead.  Caa.  Eq. 
896. 

fHopkins  v.  Hopkins,  1  Atk.  591 ;  Sugdes,  Gilbert  on  Uses, 
p.  68 :  Kerley*s  Hiat.  Eq.  pp.  18S-8 ;  6  B.  &  C.  806 ;  13  E.  C.  L. 
180. 

XA  trust  may  be  created  by  the  act  of  the  party  which  dearly 
expresses  an  intent  to  create  a  trust,  or  a  trust  may  be  created 
by  an  act  which  does  not  openly  express  any  intention  to  create 
a  trust,  but  from  which  the  l&w  implies  a  trust ;  hence  law  writen 
have  divided  trusts  into  two  great  dasses :  express  trusts,  and  im- 
I^ied,  resulting  or  constructive  trusts.    Lewin,  Trusts,  p.  188. 
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Express  private  trusts  are  again  divided  into  two 
classes,  pure  and  tpecial*  A  pure  or  ptanve  trust  is 
one  where  property  is  conveyed  to  one  person  for  the 
use  and  ben^it  of  another,  with  no  power  or  authority 
to  manage  the  same  except  as  directed  by  the  benefi- 
ciary. The  subject  matter  of  the  trust  in  this  class  is 
usually  personal  property.t  A  special  trust  exists  when 
the  trustee  by  the  express  provisions  of  the  instrument 
creating  the  trust  is  required  to  perform  certain  duties, 
or  when  the  performance  of  such  duties  are  incident  to 
the  powers  conferred  upon  the  trustee.  These  powers 
vary,  but  th^  are  at  least  such  as  have  been  expressly 
conferred,  or  are  necessarily  incident  thereto,  and  al- 
ways include  those  required  to  enable  the  trustee  to  exe- 
cute the  trust.} 

'An  express  private  trust  is  defined  to  be  one  created  for  the 
benefit  of  individuals  or  families,  and  designed  for  private  con- 
venience and  support.     Perry,  Trusts,  Sec.  9A. 

fBoone  v.  Savings  Bank,  84  X.  Y.  8S ;  Leighton  v.  Bowm, 
76  Me.  504 ;  Dean  v.  Long,  \9St  lU.  447. 

tZabriskie  v.  R.  K.  Co.,  88  N.  J.  Eq.  «» ;  East  Rome  v.  Coth- 
ran,  81  Ga.  859 ;  1  Spence  Eq.  Jur.  491 ;  3  Pom.  Eq.  Jur.  Sec. 
991. 

Mr.  Pomeroy  divides  pure  trusts  into  four  classes:  1.  When 
the  trust  is  simply  to  convey  the  property  to  some  designated 
person  or  class  of  persons.  S.  When  the  primary  object  is  to 
sell  or  dispose  of  the  entire  trust  property  in  some  manner  and 
to  use  the  proceeds  for  some  ulterior  purposes.  8.  When  the 
primary  abject  is  to  hold  and  invest  the  entire  property  and  its 
proceeds,  and  thus  to  accumulate  for  some  ulterior  purposes.  4. 
When  the  primary  object  is  to  hold  the  corpus  of  the  properi^y, 
receive  its  rents  and  profits  and  income,  and  apply  them  to  scoot 
prescribed  uses.    Id.  Sec  998. 
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Trusts  may  also  be  either  executed  or  executory. 
Whoi  the  instrument  creating  the  trust  so  defines  the 
intention  of  the  testator  or  grantor,  that  the  court  has 
nothing  to  do  except  to  take  the  limitaitions  given,  and 
convert  the  equitable  into  legal  estates,  the  trust  is  said 
to  be  executed.  While  when  the  instrument  does  not  by 
its  terms  constitute  the  trust,  or  effect  the  conveyance 
which  it  directs,  but  contains  mere  directions  to  convey 
upon  certain  trusts,  it  is  said  to  be  executory.* 

In  the  case  of  executed  trusts  the  court  of  equity  will 
put  the  same  construction  on  technical  words  as  does  a 
fwurt  of  law.  That  is,  if  sudi  words  in  a  court  of  law, 
in  a  deed  to  A«  would  create  an  estate  in  tail  in  the 
grantee,  they  will  also  in  a  deed  to  A,  for  the  use  of  B, 
for  the  use  of  C,  create  an  equitable  estate  in  tail  in  C.f 
But  while  in  case  of  executory  trusts  the  court  will  in 
certain  cases  follow  this  rule  as  to  the  construction  of 
tedmical  words,  it  is  not  bound  by  that  construction  in 
all  cases.  Neither  is  the  rule  arbitrary,  so  that  where  a 
technical  construction  would  defeat  the  evident  inten- 
tion of  the  grantor,  as  gathered  from  the  whole  instru- 
mtaat,  such  rule  will  be  disregarded.  If,  however,  there 
is  nothing  in  the  instrument  to  indicate  that  the  real  in- 
tention of  the  grantor  will  not  be  carried  out  by  giving 
the  werds  used  their  technical  meaning,  the  legal  con- 
1  of  the  instrument  will  be  followed.} 


*Bffut(Hi  T.  Brownlow,  4  H.  L.  Cu.  1 ;  Cushing  v.  BUke,  SO 
N.  J.  Eq.  689. 

fWilliams,  ResI  Property,  160-1. 

tTreror  v.  Trevsr,  1  F.  Wnu.  6jM  ;  Sweetapple  t.  Brindim,  2 
Ven  686. 
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Sec  11«8.  EXPRESS  PRIVATE  TRUST- 
PARTIES. — The  parties  neoessaiy  to  the  n-eatkm  of 
sa  express  trust  are:  1.  The  tetUor,  or  penixi  an*t- 
ing  t^e  trust  2.  The  iruitee,  or  the  person  in  whom 
Uie  legal  title  is  vested.  8.  The  cettui  que  tnttt,  or  per- 
son entitled  to  the  Wneficdal  interest 

The  Settlor.  Any  person  competent  to  deal  with  tlie 
legal  estate,  may,  if  he  desires,  vest  it  in  a  trustee  for 
the  purpose  of  executing  the  settlor's  intention.  That  is, 
all  persons  owning  property  in  their  own  rig^t  may  im- 
press a  trust  ujion  such  property.! 

The  Trustee.  To  be  a  trustee  the  party  should  be  le- 
gally capable  of  taking  and  holding  the  legal  estate, 
with  legal  ability  and  capacity  to  ocecute  the  trust  and 
domiciled  within  the  jurisdiction  of  the  court  A  cor- 
poration may  now  be  a  trustee  as  to  matters  wifliin  the 
general  scope  of  its  corporate  powers.} 

The  Cestui  Que  Trtut.  As  equity  follows  the  law, 
any  one  capable  of  taking  the  legal  estate  may,  tiirou^ 
tiie  channel  of  trusts,  become  the  recipient  of  the  equita- 
ble estate,  but  the  designation  of  the  person  must  be 
definite  and  certain.  If  tiie  beneficiary  of  the  trust  is 
not  definite  and  certain,  it  cannot  be  enforced.  But  it 
is  held  that  the  ceatiii  que  trust  may  be  designated  1^ 
description  and  need  not  be  named.* 

tLmn,  Truste,  p.  SO ;  Pen*;,  Trusts,  Sees.  SSt-HS. 

tAtty.  Gen.  t.  Hospital,  S  De  Gex,  J.  &  S.  681;  VuUl  ▼. 
CKrvd,  i  Hon.  188 ;  Winalow  v.  CummingB,  S  Cush.  S58. 

•Lctj  t.  Lery,  «8  N.  Y.  97;  Holmes  v.  Mead,  62  N.  Y.  8M; 
Sdc  T.  Moore,  1  Sim.  5S4. 
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Sea  1164.  SAME  SUBJECT— PROPERTY 
StJBJECT  TO  TRUST.— It  is  a  general  rule  that  all 
property,  both  real  and  personal,  legal  or  equitable,  may 
be  made  the  subject  of  a  trust  This  includes  dieses  in 
action^  patent  rights,  growing  crops,  and  the  Ukcf  But 
a  trust  as  to  foreign  lands  cannot  be  oiforced,  from  the 
fact  that  the  land  is  subject  to  the  laws  of  the  country 
where  located.! 

Sec.  1165.  SAME  SUBJECT— THE  TRUST 
MAY  BE  VOLUNTARY,  OR  FOR  VALUE— 
The  maxim  that  no  action  can  be  maintained  on  a 
nudum  pactum,  is  recognized  in  equity  as  fully  as  at 
law.§  So  that  in  equity  an  imperfect  oonreyance  made 
for  value  is  binding,  while  if  such  conveyance  is  volun- 
tary it  is  not  binding;  but  a  voluntary  conv^ance  when 
complete  and  perfect  is  binding,  or,  in  other  words,  a 
trust  may  be  raised  without  any  consideration  for  the 
transfer.* 

Where  the  conveyance  is  voluntary  the  first  question 
whidi  presoits  itself  to  the  court  asked  to  enforce  it  is, 
has  the  trust  been  completely  declared  or  constituted? 
If  it  has  it  is  good,  and  will  be  enforced;  if  not,  it  is 
worthless,  because  the  court  will  not  aid  a  volimteer. 
But  this  question  is  not  idways  an  easy  one  to  answer, 

fRoir  T.  Davsoo,  1  Ves.  Sr.  33S;  Rolnngon  v.  Maudlin,  11 
Ala.  9T7 ;  Russell's  pateot,  S  De  G.  &  J.  180. 
JLewin,  Trusts,  p.  49. 
§JefifCT7B  T.  Jefferys,  Or.  &  P.  ISS. 
*Jone8  T.  ImA,  L.  R.  1  C&.  «. 
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and  depends  upon  various  considerations,  wliich  we 
briefly  mention. 

First.  When  the  donor  is  the  owner  of  both  the  legal 
and  equitable  interest  in  the  subject  matter  of  the  trust, 
and  has  made  an  actual  legal  conveyance  of  the  prop- 
erty in  favor  of  a  volunteer,  or  when  he  has  declared 
himself  a  trustee  for  the  donee,  a  binding  trust  is  cre- 
ated.! But  when  the  donor  has  made  no  declaration  of 
larust,  and  his  assignment  or  conveyance  of  the  property 
is  incomplete  or  imperfect,  when  it  might  have  been 
made  complete  and  perfect  at  law,  the  court  will  not  aid 
in  completing  such  conveyance  or  assignment4  When, 
however,  a  complete  and  perfect  conveyance  or  assign- 
ment could  not  be  made  at  law,  and  the  donor  has  done 
all  he  could  do,  it  will  be  held  good ;  but  if  the  donor  has 
omitted  to  do  something  which  he  might  have  done,  it 
will  be  htAd  bad.* 

Second.  Whoi  the  donor  is  the  equitable  owner  of 
property,  and  he  directs  trustees  to  hold  the  property 
in  trust  for  tiie  donee,  the  trust  is  well  createdj 

If  the  property  is  pure  personal  property,  the  trust 
may  be  created  by  parol,  but  if  the  property  is  an  inter- 
est in  land,  either  freehold  or  a  chattel  real,  the  diree< 

tEx  parte  Pje,  18  Vee.  140. 

tAntrobus  v.  Smith,  IS  Ves.  S9 ;  Se&rle  t.  Law,  16  Sim.  96. 

•Porteocue  v.  Baraett,  S  My.  &  K.  86;  Edwards  v.  Jones,  1 
Hy.  &  Ct.  826 ;  Pearson  t.  Ins.  Office,  27  Beav.  229 ;  Otis  v. 
Beckwith,  49  lU.  121. 

§Bm  T.  Canton,  2  My.  &  E.  SOS. 
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tioB  must  be  given  in  writing  to  satisfy  the  provisions  of 
tiw  statute  of  frauds.^ 

A  voluntary  trust  may  be  good  as  between  the  par- 
ties, and  void  as  to  third  persons  or  creditors;  that  is, 
whve  the  voluntary  conveyance  operates  to  hinder,  de- 
lay or  defraud  creditors.! 

It  is  a  general  rule  in  this  country  that  a  general  as- 
signment in  favor  of  creditors,  creates  a  trust  in  favor 
of  sudi  creditors  and  is  irrevocable,  and  that  such  a  trust 
may  be  enforced  without  the  creditors  doing  any  act  in- 
dicating their  acceptance.*    In  England,  it  seems  that 

IMcFftddeo  t.  Jenkins,  1  Fb.  163 ;  Kronhetm  t.  Johrson,  7 
Ch.  Div.  60;  Penford  t.  Mould,  L.  R.  4  Eq.  662. 

§A  statute  passed  in  the  time  of  Elizabeth  declared  all  cos- 
▼eyances,  gifts  and  alienations  of  lands  and  goods,  whereby 
creditors  might  in  anywise  be  disturbed,  hindered,  delayed  or  de- 
frauded of  their  just  rights,  utterly  void.  Similar  statutes  are 
in  force  in  all  the  states.  Hallvway  v.  MiUard,  1  Mod.  226; 
Ex  parte  Elliott,  L.  R.  2  Ch.  Div.  104. 

There  may  be  «  voluntary  conveyance  made  by  a  person  in 
debt  and  be  good.  Thus  if  it  can  be  shown  that  the  grantor 
was  perfectly  solvent  after  making  the  assignment,  the  fact 
that  he  was  in  debt  is  immaterial.  The  question  as  to  what 
amount  of  indebtedness  will  raise  the  presumption  of  fraud  is  al- 
ways a  question  of  fact  to  be  determined  in  each  case.  As  a  gen- 
eral rule  it  may  be  said  that  if  the  donor  was  in  embarrassed  cir- 
cumstancea  at  the  time  he  made  the  gift,  or  that  he  became  em- 
barrassed immediately  after  and  by  reason  of  the  assignment,  it 
is  void  as  to  creditors.  Spirett  v.  Willows,  1  Mod.  226 ;  Free- 
man V.  Pope,  L.  R.  5  Ch.  688 ;  Story,  Eq.  Jur.  Sees.  »«St~6. 

*Mosee  v.  Murgatroyd,  1  Johns.  Ch.  119;  Fuller  v.  Has- 
brouck,  47  Mich.  78;  FrMton  v.  Spaulding,  ISO  DL  SOO;  Pom. 
Eq.  Jut.  Sec.  S9M. 
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such  ft  tramfer  is  not  an  irrevocable  trust  until  the  cred- 
itors have  been  informed  of  the  assignment  and  aaeepted 
it  by  forbearing  to  press  their  claims.t 

In  many  of  the  states,  debtors  instead  of  giving  mort- 
gages to  their  creditors,  give  a  deed  of  bnist  to  a  third 
person,  conditioned  that  if  the  grantor  does  not  jwy  the 
debt  mentioned  within  a  specified  time,  the  grantee  shall 
sell  the  land  and  out  of  the  proceeds  pay  such  debt,  and 
pay  over  to  the  grantor  any  surplus  that  may  remain.! 
In  many  states  this  form  of  securi^  has  come  into  gen- 
eral use.  Such  deeds  do  not  differ  materially  from 
mortgages  containing  a  power  of  sale,  and  they  are 
usually  considered  and  treated  as  mortgages.  §  There- 
fore in  those  states  where  the  mortgagee  holds  the  legal 
title,  the  legal  title  passes  to  the  trustee,  and  in  those 
states  which  treat  a  mortgage  as  a  mere  security  the 
foustee  is  considered  to  hold  a  lien  simply.*  The  trus- 
tee on  account  of  the  special  trust  reposed  in  him  can- 
not assign  the  trust  unless  the  power  is  given  in  the  deed, 
otherwise  with  a  mortgage.Tf  So  when  the  trustee  has 
once  accepted  the  trust  he  cannot  renounce  it  without 

tWalwy  V.  Coutts,  S  Sim.  14 ;  Acton  v.  Woodgafce,  2  My.  & 
K.  49S;Wat8onv.  EBight,  19  Bear.  S69;  Johns  v.  James,  6  Ch. 
Div.  744. 

JTajIor  V.  Stevens,  18  Gratt.  844. 

§Webb  T.  Houlton,  4  Neb.  SOS;  Austin  v.  Sprague  Mfg.  Co., 
14  R.  I.  464;  Partridge  v.  Shepard,  71  Cal.  470. 

'Newman  t.  Samuels,  17  la.  52S;  Railroad  t.  Auditor  Gen., 
41  Mich.  686;  Bank  v.  Lonahan,  45  Md.  396. 

^icfcett  T.  Jones,  63  Mo.  193 ;  Irish  t.  Antioch  College,  186 
ni.  638. 
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the  conaent  of  the  benefickry  or  the  court,  and  the  court 
can  compel  him  to  discharge  the  trust4 

The  trustee  must  use  reasonable  diligence  to  protect 
the  interests  of  the  grantor,  «nd  is  liable  for  all  damages 
arising  from  his  neglect  in  that  regard.  His  duties  are 
not  merely  formal.  He  must  inform  honsetf  as  to  the 
condition  of  the  property,  and  pursue  that  course  in  its 
sale  whidi  will  secure  the  best  price.  §  A  distinction  is 
to  be  noted  between  a  trust  deed  to  secure  the  payment 
of  a  particular  debt  or  particulu'  debts,  and  a  deed  of 
trust  conveying  property  unconditionally,  with  power 
to  sell  and  raise  funds  to  pay  off  the  grantor's  debts  gen- 
erally; the  former  is  a  mere  security  for  the  debt  or 
debts,  the  latter  is  an  absolute  deed  of  trust  not  subject 
to  a  condrticm  of  defeasance.* 

Sec  1166.  HOW  EXPRESS  TRUSTS  ARE 
CREATED. — Ko  particular  form  of  words  need  be 
used  in  creating  a  trust.  If  it  appears  that  the  donor 
intended  to  create  a  trust  that  is  sufficient.  It  being 
skated  as  a  general  rule,  that  when  property  is  given 
absolutely  to  any  person,  and  such  person  is  requested, 
or  entreated,  or  recommended  to  dispose  of  such  prop- 
erty in  favor  of  another,  such  request,  entreaty  or  rec- 
ommendation will  create  a  trust, — provided:     First 

tSajent  v.  Howe,  tl  lU.  48;  Commond  v.  Railroad,  122  Pa. 
St.  S06. 

SCftSBid;  T.  Cook,  97  HI.  886 ;  Landum  t.  Union  Bank,  69  Mo. 
48;  Mullu*s  Admr.  t.  Stone,  84  Va.  884. 

•Hoffman  v.  MackaU,  6  Ohio  St.  124;  McDonald  v.  KeUogg, 
SO  Kan.  170.    Contra,  Bank  v.  Cfaapelle,  40  Midi.  447. 
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That  the  words  are  so  used  tbat  they  can  be  fairly  con- 
strued as  imperative.t  Second.  That  the  subject  mat- 
ter of  the  request  be  definite  and  certain.}  Third.  That 
the  designation  of  the  ceatui  que  trtut  be  also  certain 
and  defimte.§ 

If  the  language  used  doai  not  import  a  command, 
that  is,  a  clear  intent  on  the  part  of  the  donor  that  the 
property  shall  be  held  for  the  use  of  some  particular 
person  or  object,  but  leaves  it  optional  with  the  donee, 
or  discreti(mary  on  his  part,  to  apply  the  property  as 
requested  or  suggested,  no  trust  will  be  created.*  If 
the  trust  fails  for  uncertainty,  the  trustee  does  not  reap 

fThe  words  of  request  as  used  must  furly  import  a  command. 
Thej  must  show  tbat  the  donor  had  in  his  mind  an  intent  and 
purpose  that  his  gift  should  be  for  the  benefit  of  a  particular  ob- 
ject or  person.  The  manner  in  which  he  has  expressed  that  in- 
tent and  purpose  is  unimportant.  Such  words  and  phrases  as, 
'Vish  uid  request"  (Leddard  t.  Leddard,  28  Bear.  266),  "have 
fullest  confidence"  (Shorelton  v.  Shovelton,  S2  Beav.  148),  ''well 
known"  (Bardswell  v.  Bardswell,  9  Sim.  819),  have  been  held 
sufficient  to  create  a  trust. 

ITbe  subject  matter  of  the  request  must  be  definite  and  cer- 
tain. If  there  is  an  absolute  gift  of  property  to  one  person,  and 
the  request  be  that  an  uncertain  part  of  it  be  given  to  another, 
as,  what  shall  be  left,  or  what  he  shall  die  possessed  of,  sudi 
request  will  be  ineffectual  to  create  a  trust  for  uncertainty.  Pope 
T.  Pope,  10  Sim.  1;  Ruggins  v.  Yates,  9  Mod.  ISS;  Curtis  v, 
Rippley,  6  Mod.  484. 

§If  it  does  not  appear  certainly  what  person  is  to  be  benefited, 
or  what  object  the  settlor  had  in  mind,  the  trust  fails  for  uncer- 
tainty as  to  the  object  of  the  trust.    Sales  t.  Morse,  1  Sim.  684. 

*Howortb  V.  Dewell,  29  Beav.  18;  Benson  ▼.  Whittam,  S  Sim. 
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the  benefit,  as  it  is  clear  that  he  was  not  to  have  the  bene- 
ficial use  of  the  property,  and  the  court  will  consider  him 
as  trustee  for  the  use  of  the  person  or  persons  to  whom 
the  property  would  have  descended  if  there  had  been  no 
effort  to  create  a  trust.! 

Sometimes  a  power  is  given  to  a  person  whidi  par- 
takes of  the  nature  of  a  trust;  the  court  ccHisiders  such 
powers  as  quasi  trusts,  and  if  the  person  who  has  the 
power  does  not  discbarge  the  duty  which  the  pow^  im-' 
poses,  the  court  will  perform  it  in  his  place.$ 

By  a  section  of  the  Statute  of  Frauds  (29  Car.  II.), 
it  was  enacted,  that  a3X  declarations  or  creations  of 
trusts,  or  confidence  in  any  lands,  tenements  or  hered- 
itammts,  shall  be  manifested  and  proved  by  some  writ- 
ing, signed  by  the  party  wiio  is  by  law  able  to  declare 
the  trust,  or  by  his  last  will  in  writing,  or  else  they  shall 
be  utterly  void.  This  statute  has  been  adopted  substan- 
tially in  all  of  the  states,  although  the  wording  of  the 
statutes  vary  in  the  several  states.*  The  trust  itself 
need  not  be  declared  in  the  writing  conveying  lands;  it 
may  be  manifested  and  proved  by  some  writing,  duly 
signed,  which  may  have  been  executed  at  t^e  time  the 
conveyance  was  made,  or  subsequently,  and  it  may  be 
quite  informal.  §    And  this  written  evidence  may  be  a 

fBriggB  T.  Fecny,  8  Mac.  &  G.  646;  Sidgreaves  v.  Brewer,  10 
Cb.  Div.  594. 

tTwecdale  v.  Tweedale,  7  Cb.  Div.  638;  Bumiui^  v.  Phil- 
cox,  6  My.  t  Cr.  78. 

•Perry,  Truats,  Sec  78n;  CUA  t.  Haney,  68  Tex.  611. 

§Porster  v.  Hale,  8  Ves.  «96 ;  Ambrose  v.  Ambrose,  1  P.  Wins. 
SXfti  Gordon  v.  McCoUoh,  66  Md.  846. 
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writing  signed  by  the  gramtor  or  the  trustee.  The 
grantor  may  also  declare  himself  the  trustee,  that  is, 
that  he  holds  certain  lands  in  trust  for  a  particular  pur- 
pose.t 

But  the  statute  of  frauds  does  not  apply  to  trusts 
the  subject  matter  of  which  is  pure  personalty;  such 
trusts  may  be  created  by  parol,  providing  the  language  ' 
creating  them  is  clear,  explicit  and  free  from  all  am- 
biguity. § 

The  provisions  of  the  statute  of  frauds  apply  to  chat- 
tels real,  but  not  to  a  money  indebtedness  secured  by  a 
mortgage  upon  real  e9tate.1I 

To  suminarize,  if  the  trust  is  in  lands,  it  must  be  man- 
ifested and  proved  by  a  writing.  While  no  particular 
form  of  words  is  necessary,  yet  it  must  show  clearly  an 
intent  to  create  a  trust;  must  su£Sciently  designate  the 
subject  matter  of  the  trust;  definitely  and  explicitly 
designate  the  beneficiaries,  and  the  interest  each  is  to 
have;  and  designate  the  manner  in  which  ihe  trust  is  to 
be  executed.  If  the  language  used  fails  to  express  either 
of  these  essentials,  the  trust  thereby  fails.* 

The  intention  to  oreate  a  trust  may  appear  inferen- 
tially  from  the  express  purpose  and  object  of  the  con- 
veyana,  which  purpose  and   object  are  clearly  ex- 

tMiles  T.  Thome,  S8  Cal.  SS5 ;  11  Busk  120 ;  109  Mass.  Ml ; 
!»  N.  J.  Eq.  431. 

SDavis  T.  Coburo,  128  Ma«s.  877;  70  Ind.  1S5;  62  Md.  26S; 
11  R.  I.  266;  49  Mich.  14;  6it  Mich.  698. 

^Sapia  T.  Demartiiu,  77  Cal.  983 ;  11  Am.  St.  Rep.  288. 

•Smith  y.  Ford,  48  Wis.  115 ;  Society  v.  Bowen,  21  Hun  989 ; 
87  Pa.  St.  269;  81  Ark.  680;  54  Cal.  6 ;  63  Ga.  711. 
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pressed.  So  the  intent  to  create  an  express  trust  may 
appear  from  the  powers  given  the  tnistee.t  The  intai- 
tion  may  also  be  inferred  when  property  is  conveyed,  or 
willed,  and  the  object  of  making  the  conveyance  is  ex- 
pressed.! 

Sec.  1167.  EXPRESS  PUBLIC  OB  CHARI- 
TABLE TRUST.— Where  the  trust  is  a  public  one, 
no  particular  person  or  persons  are  designated,  but  the 
trust  is  always  for  the  benefit  of  unnamed  persons,  a 
part  of  the  general  public,  as,  for  example,  the  "poor" 
of  a  particular  district.  In  order  that  the  trust  may  be 
regarded  as  public,  it  must  be  created  for  such  an  un- 
certain and  indefinite  class  of  persons.  The  benefici- 
aries are  uncertain,  since  no  particular  persons  are 
named,  and  indefinite,  for  the  reason  that  the  persons 
forming  the  class  are  continually  changing.  The  class, 
however,  must  be  clearly  designated,  and  the  purpose 
and  object  of  the  trust  indicated.* 

The  object  of  the  trust  must  be  in  its  essential  fea- 

tTobias  T.  Ketchmn,  88  N.  Y.  819. 

tTaft  T.  Taft,  180  Mmb.  461 ;  96  N.  Y.  88;  66  N.  Y.  389; 
80  Fa.  St.  158. 

*Morice  v.  Bishop  of  Dunhani,  9  Ves.  S99. 

"A  charity  is  a  gift  to  be  applied,  consistentlj  with  existing 
laws,  for  the  beoefit  of  an  indefinite  number  of  persons,  either  by 
bringing  their  minda  or  hearts  under  the  influence  of  education 
or  religion;  bj  relieving  their  bodies  from  disease,  suffering  or 
restraint;  by  assisting  them  to  establish  themselves  in  life;  or  by 
erecting  and  maintaining  public  works ;  or  otherwise  lessening 
the  burden  of  the  government."  Per  Curiam,  in  Jackson  t.  Phil- 
lips, U  AHen  689. 
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tures  one  for  the  benefit  of  the  public.  A  mere  private 
object  does  not  come  within  the  definition  of  a  public 
charity.  Consequently,  while  property  may  be  given  in 
perpetuitjb  for  a  public  diarity,  if  the  object  is  essen- 
tially private,  such  gift  would  be  void,  falling  within  the 
statute  against  perpetuities.  A  trust  created  for  the 
purpose  of  keeping  a  private  tomb,  or  monument  in 
repair,  has  been  held  to  be  a  private  and  not  a  public 
tnist.t 

The  purposes  which  will  constitute  a  public  trust  are 
enumerated  in  the  statute  of  charitable  uses  (48  Kliz. 
c.  4)  as  follows, — "The  relief  of  aged,  impoveri^ed  and 
poor  people;  the  maintenance  of  mointed  and  sick  sol- 
diers and  marines ;  the  support  of  schools  of  learning, 
free  schools  and  scholars  of  universities;  repairs  of 
bridges,  ports  and  havens,  causeways,  sea-banks, 
churches  and  highways;  the  relief,  stock  and  mainte- 
nance of  houses  of  correction;  marriage  of  poor  maids, 
aid  and  help  of  young  tradesmen,  handicraftsmen,  and 
persons  decayed,  relief  and  redemption  of  prisonera  and 
captives;  aid  of  poor  inhabitants  concerning  pajrment 
of  fifteenths,  setting  out  of  soldiers  and  other  taxes." 
All  the  objects  mentioned  are  included  in  the  term  pub- 
lic charity,  and  there  are  several  not  mentioned  whidi 
are  also  included.    These  are: — 

1.  Religious  Purposes.  The  report  and  spread  of  re- 
ligion is  regarded  as  a  public  charity,  and  consequently 

fin  re  Rickard,  SI  Bear.  244 ;  Piper  v.  Moulton,  72  Me.  1 56 ; 
Bates  T.  Bates,  184  Mass.  110;  79  Ala.  428;  28  Mich.  168;  78 
Fa.St.d62;14«Ma8a.216. 
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a  trust  for  the  purpose  of  furthering  such  objects  will 
be  sustained.  This  subject  is  very  correctly  restrained 
in  England  as  to  hold  void  such  trusts  as  would  aid  "sut 
perstrtious  purposes."*  While  in  America  the  greatest 
latitude  and  freedom  of  belief  «nd  practice  is  permitted 
and  sanctioned,  with  the  result  that  trusts  to  very  fool- 
ish uses  would  be  sustained.! 

2.  Benevolent  Purposes.  A  trust  for  any  b^ievolent 
purpose  which  will  aid  or  assist  any  class  of  the  general 
public  is  upheld  as  within  the  spirit  of  the  act.§  The 
class  to  be  relieved  and  the  mode  of  aiding  them  must  be 
essentially  publicH 

8.  Ejducational  Purposes.  A  trust  for  the  establish- 
ment and  maintenance  of  public  sdiools,  or  the  educa* 
tion  of  a  particular  class  of  persons  will  be  upheld-t 

4.  Public  Purposes.  The  statute  enumerates  certain 
public  works,  highways,  bridges,  etc.,  it  follows  that  any 
trusts  having  for  their  object  public  works,  or  the  main- 

*Ia  re  Blundell,  SO  Be&T.  S60;  Atty.  Gen.  t.  Fishmongcn' 
Co.,  5Mj.  &C.  11. 

fHoUand  v.  Allcock,  108  N.  Y.  S12;  7t  Me.  496;  26  Am. 
Dec.  61.  A  trust  to  aid  in  the  ovothrow  of  all  other  religions  cv 
beliefs  will  not  be  sustained,  the  donor  can  only  aid  in  the 
propagation  of  his  own  particular  belief.  Zeiswiess  t.  James, 
68  Fa.  St  48S. 

tSobJN  V.  Burr,  127  Mass.  221;  29  K.  J-  Eq.  32;  96  U.  S. 
806;121  111.269. 

fB»gor  T.  Masonic  Lodge,  79  Me.  428 ;  7S  Fa.  St.  862. 

JHussell  V.  Allen,  6  Dillon  288;  126  Mass.  321;  28  Midi. 
lU ;  Canie  v.  Long,  2  De  G.  F.  ft  J.  7S. 
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tenance  of  any  service  in  which  the  public  is  interested, 
hJls  within  the  statute.  § 

Sec  1168.  SAME  SUBJECT— HOW  CRE- 
ATED AND  CONSTRUED.— Public  trusts  or 
charities  are  hi^ily  favored  in  the  law,  and  charitable 
gifts  are  sometimes  held  good,  when  if  they  had  been 
made  to  a  private  person  tiiey  would  have  failed.  For 
instance,  if  a  testator  has  clearly  expressed  an  intention 
to  create  a  trust  in  favor  of  some  private  person,  but 
has  not  definitely  indicated  the  person,  it  foils;  while  the 
same  gift  to  a  charitable  purpose,  leaving  uncertain  the 
mode  by  vdiich  it  was  to  be  carried  into  effect,  would  be 
upfaeld,  the  court  supplying  what  was  defective  in  the 
trust.  But  in  such  a  case  the  trust  must  be  purely  and 
wholly'  diaritable,  not  partly  charitable  and  partly  pri- 
vate, for  example,  for  charitable  and  general  purposes 
at  discretion.* 

Sec.  1169.  SAME  SUBJECT— THE  DOC- 
TRINE OF  cy-pres. — ^When  the  literal  execution  of  a 
charitable  trust  becomes  impracticable  or  inexpedient, 
the  court  will  execute  it — cy-pres — that  is,  as  nearly  as 
possible  to  i^e  original  purpose,  so  as  to  execute  it  in 
substance.  The  court  assumes  in  such  cases  that  the  real 
intent  of  the  donor  or  settlor  was  to  give  a  certain  sum 
to  the  diaritable  purposes  named,  and  that  he  merely 
indicated  one  particular  mode  of  accomplishing  his  pur- 
pose, and  if  that  mode  proves  impracticable,  it  is  the 

Htty.  Gen.  v.  Webster,  L.  R.  SO  Eq.  48S;  88  Pa.  St.  889. 
•Pocock  v.  Atty.  Gen.  L.  R.  8  Ch.  Div.  S4« ;  9  Vea.  8W ;  L.  R. 
UEq.  S74;4Wheat.l. 
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duty  of  the  court  to  substitute  anotiier  mode  tliat  the 
true  purpose  and  intent  may  not  fail.t  But  if  there  is 
no  intent  apparent  to  give  to  some  general  charitable 
•bjects,  aaA  an  intent  to  give  solely  and  exclusively  to 
some  particular  object,  the  doctrine  of  cy-pres  'a  not  ap- 
plicable. In  such  cases  the  trust  fails  and  goes  to  the 
heirs.J 

We  have  seen  that  equity  will  not  aid  a  private  volun- 
teer where  the  trust  is  defective,  but  a  duirity  will  be 
aided  under  like  circumstances.§ 

Sec.  1170.  IMPLIED  OR  RESULTING 
TRUSTS  TO  CHARITIES.— The  foUowing  rules 
as  to  resulting  trusts  in  gifts  to  charities  are  given  by 
Levin,  in  his  work  on  Trusts  (pp.  180-1). 

1.  When  a  person  expressing  an  intention  to  aid 
diaritable  purposes  generally,  makes  a  valid  ^ft,  but 
does  not  particularize  any  objects,  or  those  particular- 
ized do  not  exhaiist  the  gift,  the  court  will  not  suffer  the 
gift  in  &e  first  instance,  or  the  surplus  in  the  second,  to 
revert  to  the  donor  or  his  representatives,  but  will  exe- 
cute ihc  trust  by  declaring  the  purposes  to  which  the 
fund  or  the  surplus  shall  be  applied.*  2.  When  a  per- 
son settles  land,  or  the  rents  and  profits  of  land  to  cer- 

fMoggridge  V.  Thackwell,  7  Ves.  36;  Atty.  Gcb.  y.  IroD- 
Mongers'  Co.,  ft  Beav.  SIS. 

|Loscombe  t.  WiDtringham,  13  Bear.  87. 

SSayer  v.  Say«r,  7  Hare  877;  Innes  v.  Sayer,  3  Mac.  tt  G. 
606. 

*Atty.  Gen.  t.  Herridi,  Axob.  71S;  Atty.  G^.  v.  Tonna,  2 
Vm.  Jr.  1. 
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tain  purposes,  and  afterwards  there  is,  after  supplying 
such  purposes,  owing  to  an  increase  in  the  revenue  of 
the  lands  or  the  diminished  expense,  a  surplus,  the  court 
will  direct  such  surplus  to  be  expended  in  a  similar  man- 
ner with  the  original  amotmt.t  If,  however,  tte  donor 
does  not  give  tiie  land  or  all  the  rents,  but  appropriates 
a  part  only  to  charity,  the  surplus  or  residue  in  that  case 
will  belong  to  the  donor  or  his  representatives.?  So  a 
court  of  equity  will  not  allow  a  trust  to  fail,  whether  it 
be  in  favor  of  an  individual  or  a  charity,  for  want  of  a 
trustee.  Thus  when  property  is  given  by  will  to  such  a 
,  person  as  the  testator  shall  name,  in  trust  for  an  indi- 
vidual or  a  charity,  and  no  such  person  is  named;  or, 
when  property  is  ^ven  to  such  person  as  the  executor 
shall  name  in  trust,  etc.,  and  the  executor  names  no  one, 
the  court  of  chancery  will  carry  the  trust  into  effect, 
since  while  the  trustee  is  uncertain,  the  beneficiary  is 
certain.* 

Sec.  1171.  IMPLIED  TRUSTS  OR  RESULT- 
ING TRUSTS.— An  implied  trust  is  founded  upon 
the  intention  i^ch  the  court  presumes  the  settlor  had 
when  he  created  the  trust.  Implied  trusts  are  often 
called  resulting  trusts.  When  a  man  purcha.ses  prop- 
erty, furnishing  the  purchase  money,  taking  the  title  in 
the  name  of  a  stranger,  there  will  be  a  resulting  trust 
in  favor  of  such  purdiaser.  And  when  two  or  more  per- 
sons advance  the  purchase  money  jointly,  and  the  title 

t6  H.  L.  Cas.  SIO ;  Att;.  Gen.  t.  Marchant,  L.  R.  8  £q.  4Sti. 
X5  H.  L.  Cas.  1 ;  «4  Beav.  883. 
*7  Vee.  S6;8M7.  ftE.  M4. 
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is  conveyed  to  one  only,  there  is  a  resulting  trust  in  fa- 
vor of  die  others,  in  proportion  to  the  money  which  eadi 
has  advanced.t  The  money  must  be  paid  at  the  time 
of  the  conveyance.  If  at  the  time  of  the  conveyance  a 
trust  is  not  created,  subsequent  payments  or  advance- 
ment of  money  will  not  change  an  absolute  conveyance 
into  one  in  trust  for  the  benefit  of  the  party  so  paying-t 

The  party  seeking  to  raise  such  a  trust  must  show: 
1.  That  there  was  an  intention  to  create  a  trust.  2. 
That  there  has  been  an  actual  payment  of  the  consid- 
»ation  by  such  person  of  his  individual  money.  And 
clear  proof  is  required  to  establish  both  of  these  propo< 
sitions.* 

A  voluntary  conveyance  of  land  does  not  create  a 
trust  in  favor  of  the  grantee.§  Nor  will  a  trust  be  cre- 
ated when  it  appears  that  it  was  the  purpose  and  intent 

tWatennan  T.  Seelej,  !t8  Mich.  77;  86  Ind.  319;  65  HI.  *03. 

tGerry  v.  Stewson,  60  Me.  186;  Cutler  v.  Tuttle,  19  N.  J. 
Eq.  549. 

•Bernard  v.  Bongard,  Har.  Ch.  130 ;  «  Johns.  Ch.  405 ;  2 
Wend.  670.  As  between  strangers,  proof  of  payment  shown  by 
parol  will  usually  raise  a  presumption  in  favor  of  the  intention 
to  create  a  trust,  but  such  presumption  niay  be  rebutted  by  parol. 
No  such  presumption  is  raised  if  the  payment  is  made  by  one  who 
stands  m  loco  parentU  to  the  grantee.  In  such  a  case  the  natural 
and  legal  presumption  is,  that  the  money  paid,  is  a  donation  or 
advancement  to  the  grantee,  and  not  for  the  benefit  of  the  one 
making  it.  Sand,  on  Uses  and  Trusts  3S6 ;  8  Ves.  196 ;  Lofft. 
490  ;1  CoUver  261. 

gJackson  v.  Cleveland,  15  Mich.  94;  Gerry  v.  Stimson,  60  Me. 
186;  Campbell  v.  Brown,  129  Mass.  S8;  Higgins  v.  Senior,  8 
M.  &  W.  884. 
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of  tiie  parties  to  circumvent  a  statute-t  So  if  title  is 
taken  in  the  name  of  another  for  the  pm-pose  of  defraud- 
ing creditors,  the  better  rule  aeema  to  be  that  there  is 
no  resulting  trust  in  favor  of  the  purdioser,  except  upon 
the  applicatitm  of  a  creditor.! 

Since  the  resulting  trust  is  based  upon  the  presumed 
intention  of  the  party  actually  making  tiie  purchase,  if 
it  can  be  shown,  that  in  fact  he  had  no  intention  to  cre- 
ate a  trust  for  himself,  but  on  the  contrary  intended  to 
make  a  donation  to  the  party  in  whose  name  the  title 
was  taken,  there  will  be  no  resulting  trust.*  And,  as 
before  stated,  if  the  purchaser  is  under  any  legal  or 
moral  obligation  to  aid,  assist  or  provide  for  the  person 
in  whose  name  the  purchase  was  made,  the  fact  of  such 
obligation  is,  of  itself,  sufficient  to  overcome  the  legal 
presumption  upon  which  an  implied  trust  rests,  and 
raise  tiie  presumption  that  an  advancement  was  in- 
tended. This  presumption  of  advancement  will  be  raised 
in  favor  of: — a  legitimate  child ;t  any  person  to  whom 
the  person  advancing  the  money  has  placed  himself  in 
the  relation  of  a  parent;1[  and  in  favor  of  a  wife.H 

The  presumption  of  advancement  will  not  arise  in 

{Miller  v.  Davis,  50  Mo.  672 ;  6  Paige  114 ;  16  Ves.  60. 

§Cutler  v.  Tuttle,  19  N.  J.  Eq.  649;  ftS  N.  J.  Eq.  60;  60 
N.  H.  491 ;  98  Mass.  118. 

•Ayer  t.  Jenkins,  L.  R.  16  Eq.  275;  Amb.  413. 

fSidmouth  v.  Sidmouth,  S  Beav.  447;  69  Pa.  SL  «S9. 

peckford  v.  Beckford,  Lofft.  490;  S  Ch.  Cas.  26;  1  Coll.  C. 
Ch.261. 

IIDicw  T.  Martin,  2  H.  &  M.  130;  L.  R.  6  Ch.  Div.  115;  16 
Minn.  612. 
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favor  of  a  woman  with  whom  the  man  has  contracted  an 
illegal  marriage,  or  with  whom  he  has  contracted  no 
marriage  at  all."  And  the  presiunption  of  advance- 
ment being  a  mere  presumption,  may  be  rebutted  by 
evidence  showing  what  was  in  fact  the  true  and  real  in- 
tention of  the  purchaser  at  the  time  the  purdiase  or  pay- 
ment was  madej 

Sec.  lira.  SAME  SUBJECT— RESIDUE  OF 
TRUST  PKOPERTY.— When  property  is  conreyed 
to  trusts  which  do  not  exhaust  the  whole  property,  there 
will  be  a  resulting  trust  as  to  the  residue  to  the  settlor. 
And  when  property  is  so  devised  by  will,  the  residue  will 
go  to  the  party  to  whom  it  would  have  descended  had 
there  been  no  will.*  It  being  a  general  rule  with  regard 
to  resulting  trusts,  that  the  trustee  cannot  take  bene- 
ficially in  case  there  is  a  failure  of  the  trust,  and  this  is 
so  whether  the  failure  is  in  whole  or  in  part.t  When 
there  is  a  devise,  burdened  with  a  diarge,  the  devisee 
takes  the  property  beneficially,  subject  merely  to  the 
charge.  But  when  the  devise  is  wholly  in  trust,  the  de- 
visee takes  no  interest  whatever.1: 

Sec.  1178.  SAME  SUBJECT— DISPOSITION 
OF  TRUST  ESTATE  ON  FAILURE  OF 
HEIRS,  ETC. — Where  property  is  conveyed  in  trust, 

llSoar  T.  Foster,  4  K.  &  J.  162;  10  Ves.  860. 
ilWiUiams  v.  Wimams,  82  Beay.  870;  L.  R.  8  Ch.  App.  88; 
IP.Wms.  113;89Ia.  419. 

•EsterbrookB  v.  TUlenghast,  6  Gray.  17. 
fKing  V.  Dennaion,  J  V.  &  B.  272. 
$Stat«  T.  Uhrig,  56  Mo.  482. 
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and  the  trust  designated  does  not  exhaust  tiie  property, 
and  the  settlor  dies  leaving  no  will,  and  no  one  entitled 
to  take  imder  the  statute  of  descent,  the  question  Bjises 
as  to  whom  the  residue  helongs,  the  state  or  the  trustee.  § 
If  it  is  real  estate  it  belongs  to  the  trustee.  While  if  it  is 
personal  property  and  the  executor  holds  as  trustee,  H 
goes  to  the  state.!! 

Joint  tenancy  is  not  favored  in  equity,  and  although 
in  this  dass  of  cases  it  follows  the  law  if  there  is  a  case 
of  joint  tenancy  pure  and  simple;  when  there  is  any- 
thing which  the  raurt  of  equity  can  lay  hold  of  to  take 
the  estate  out  of  joint  tenancy,  it  will  do  so,  and  will  re- 
gard the  survivor  as  holding  in  trust,  and  not  in  owner- 
ship, the  deceased  tenant's  share.  This  will  be  done  if 
the  purdiasers  advance  unequal  shares  of  the  purchase 
money.*    There  is  no  survivorship  in  commercial  trans- 

gSputing  V.  Rochefort,  16  C3i.  Div.  18 ;  Burgess  v.  Wheats 
1  Eden    177. 

|[Tayler  v.  Haygarth,  14  Sim.  8;  15  Ch.  Div.  67.  While 
if  the  executor  holds  as  executor  simply,  and  not  as  a  trustee,  he 
may  retain  the  residue.  Blinkham  t.  Feast,  2  Ves.  Sr.  26.  The 
reason  for  the  rule  is  that  the  state  comes  under  no  branch  or 
head  of  equity,  and  if  real  estate  is  given  by  will  to  a  trustee  in 
trust  for  a  particular  person,  who  dies  before  the  testator,  the 
state  cannot  enforce  the  resulting  trust  in  favor  of  itself.  If  it  is 
personal  property  the  interposition  of  a  court  of  equity  is  un- 
necessary, as  the  property  goes  to  the  state  upon  failure  of  heirs. 
14  Sim.  6.  While  if  the  legatee  survives  the  testator  and  dies 
without  heirs,  the  estate  escheats  to  the  state.  14  Sim.  8;  1  Bro. 
C.  C.  201. 

•Rigden  V.  Vallier,  2  Ves.  Sr.  258;  8  Ves.  631 ;  44  Vt.  811 ;  9 
Ves.  591. 
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actions ;  in  such  transactioiis  the  joint  purchasers  are  re- 
garded as  partners*  and  in  case  of  deatii  of  one  partner, 
the  surriroT  or  survivors  hold  in  trust  for  the  personal 
representatives  of  the  deceased.! 

Parties  owning  a  mortgage  jointly  are  always  re- 
garded in  equity  as  tenants  in  c(Hnmon,  and  not  as  joint 
tenants,  and  the  survivor  will  be  trustee  of  the  interest 
of  the  deceased  mortgagee,  in  trust  for  his  heirs  or  lega- 
tees.* 

These  doctrines  of  equity  were  established  long  be- 
fore there  was  any  statute  upon  the  subject.  But  it 
has  happened  in  this  dass  of  oases,  as  in  many  others, 
that  the  eqmtable  rule  has  commended  itself  to  the  legis- 
lature, and  has  been  made  the  statutory  rule.  So  that 
statutes  in  the  various  states  provide  now  that  where 
a  conveyance  is  made  to  two  or  more  persons  jointly, 
ikey  are  held  to  be  tenants  in  common,  unless  it  is  made 
to  appear  from  the  instrument  that  they  intended  to 
bold  as  joint  tenants. 

Sec.  1174.  CONSTRUCTIVE  TRUSTS.— A 
constructive  trust  is  one  that  is  raised  by  constniction  of 

t  Jeffreys  y.  Small,  1  Vem.  217;  Bell  v.  Phryn,  7  Ves.  463. 
If  the  land  is  not  purchased  by  a  partnership,  but  is  devised  to 
two  oi:  more  persons  who  have  formed  a  partnership,  but  who 
make  no  use  of  it  for  partnership  purposes,  they  will  hold  as 
joint  tenants,  and  in  case  of  death  it  will  go  to  the  survivor  or 
survivors.  Otherwise  if  they  have  used  it  for  partnership  pur- 
poses, or  classed  it  as  part  of  the  firm  assets.  Jackson  v.  Jack- 
son, 9  Ves.  491. 

•Randall  v.  Phillips,  8  Mason  878;  Goodwin  v.  Richardson, 
llMase.  469;19Me.  430. 
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equity,  without  reference  to  any  intention  of  Gie  par- 
ties, either  express  or  presumed.  The  following  are  in- 
stances of  constructive  trusts. 

1.  Vendors  Lien  for  Unpaid  Purchase  Money. 
Where  there  has  been  a  simple  sale  of  property  for 
money,  and  the  purchase  price  has  not  been  paid,  or  only 
paiid  in  part,  the  vendor  has  a  lien  for  the  whole  of  the 
unpaid  portion  of  the  purchase  money,  as  between  the 
vendor  and  vendee  and  volimteers,  although  the  prop- 
erty has  been  conveyed  uncondrtionally,  and  be  has 
acknowledged  payment  in  full  in  the  instrument  passing 
titie.*  This  is  the  well  established  English  doctrine,  but 
it  does  not  prevail  xmiversally  in  this  country.  In  some 
of  the  srtates  it  has  been  repudiated  by  the  courts,  in  oth- 
ers the  rule  has  been  modified  or  altogether  abrogated 
by  statute.t  When  collateral  security  is  taken,  such  as 
a  bond  or  a  promissory  note,  there  is  no  waiver  of  tiie 
lien,  and  the  security  is  regarded  as  cumiilative.t  But 
if  such  bond  or  note  was  substituted  for  the  purchase 
money,  or  was  what  the  vendor  bargained  for,  and  what 
the  vendee  agreed  to  give,  there  is  no  lien,  or  Construct- 
ive trust.§ 

In  such  cases,  when  the  vendor  has  a  lien  for  unpaid 
purdiase  money,  it  binds  the  estate  conveyed  not  only 
in  the  hands  of  the  vendee,  but  also  in  the  hands  of:  (a) 

•Mackreth  v.  Symona,  16  Vcb.  839;  1  Tudor  &  W.  L.  Cas. 
Eq.  356;  60  Ala.  281. 

fPomeroy,  Eq.  Jur.  Sec.  1250. 

tCoUinB  v.  CoUins,  81  Beav.  846;  12  R.  I.  92. 

§BucUand  v.  Pm^nell,  18  Sin.  406 ;  21  Beav.  118. 
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Heirs  and  all  persons  taking  under  tiie  rendee  or  his 
heirs  as  volunteers.ll  (b)  Subsequent  purchasers  with 
notice  of  the  purduuse  money  remaining  unpaid  J  (c) 
In  case  of  the  insolvency  of  the  vendee>  the  lien  binds 
liie  estate  in  the  hands  of  the  assignee,  for  the  reason 
Ihat  he  takes  no  greater  interest  than  the  Insolvent  or 
bankrupt.* 

On  the  other  hand,  a  bona  fide  purchaser  without  no- 
tice, and  for  value,  having  paid  the  full  purchase  price, 
takes  the  estate  relieved  of  the  lien,  since,  "when  the 
equities  are  equal  the  law  shall  prevaiL"  (1  Bro.  C.  C. 
802;  2Bro.C.  C.  282.) 

In  England  this  lien  is  regarded  as  an  interest  in  land 
which  the  holder  can  assign;  and  not  a  mere  personal 
claim.  But  in  this  country  there  is  a  great  conflict  of 
authority  upon  this  que9tion.t  The  grantor's  lien  for  a 
part  of  the  pm-chase  money  may  be  reserved  by  an  ex- 
press proviskm  in  the  deed  of  conveyance.  And  this  is 
the  practice  in  some  of  the  states.  This  Hen  being  evi- 
denced by  the  deed  itself,  operates  to  make  all  subse- 
quent purchasers  and  incumbrances  take  subject  to  it.} 

Ijlfi  Ves.  S29;  WortoD  v.  Hargroves,  42  Miss.  18. 

ITS  Ves.  Sr.  622 ;  29  Beav.  246.  And  when  the  subeequent 
pnrchaser  purchaws  without  notice,  and  does  not  pay  the  full 
purchase  price,  the  lien  binds  the  estate  to  the  extent  of  the  un- 
paid purchase  money  still  in  the  hands  of  ihe  purchaser.  That 
is,  equity  will  subrogate  the  first  vendor  to  the  rights  of  his 
vendee  against  the  second  vendee. 

*Ex  parte  Hanson,  12  Ves.  SM. 

tDryden  y.  Frost,  8  My.  &  C.  670;  «  Phfll.  Oi.  418;  Tl  Mo. 
887;  128  111.  178;  11  Ind.  604. 

tCoidora  T.  Hood,  17  Wall.  1 ;  104  Pa.  St  M. 
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When  a  vendor  contracts  to  convey  land,  or  gives  a 
Ixmd  conditioned  that  he  will  convey,  and  lets  the  pur- 
chaser into  possession  before  the  purdiase  money  is  paid 
in  full,  the  purchaser  takes  Ihe  land  subject  to  the  agree- 
ment to  pay.  In  default  of  his  paying  the  vendor  can 
enforce  the  conb'act  in  equity,  and  have  the  land  sold 
to  satisfy  the  unpaid  purchase  money.  But  this  is  not 
strictly  a  vendor's  Hen,  since  the  vendor  retains  the  legal 
title* 

The  vendee,  under  the  ccmtract  tat  the  purchase  of 
land,  in  case  the  vendor  defaults  or  is  unable  to  per- 
form, has  a  lien  for  the  purdiase  money  paid,  and  for 
the  value  of  hnprovements  made  upon  the  land,  and 
this  lien  is  analogous  to  a  true  vendor's  lien.t 

Sec.  1175.  SAME  SUBJECT— 2.  CONSTRUC- 
TIVE TRUST  ARISING  FROM  A  RENEWAL 
OF  A  LEASE  BY  A  TRUSTEE,  TENANT  FOR 
LIFE  OR  PARTNER.— When  a  trustee  renews  a 
lease  bekmging  to  his  cestui  que  trust  in  his  own  name, 
he  holds  such  lease  for  his  ceatui  que  trust;  and  when  a 
partner  renews  a  lease  of  partnership  premises  in  his 
own  name,  he  holds  as  trustee  for  the  partnership.  And 
a  like  rule  applies  to  all  persons  occupying  a  fiduciary, 
or  quasi  fiduciary  position  and  making  contracts  with 
reference  to  such  property.^ 

•Avery  v.  Clark,  87  Cal.  619;  Rose  v.  Watson,  10  H.  L.  Cas. 
872. 

tStuIb  V.  Brown,  112  Ind.  370;  10  H.  L.  Ca8.  G72. 
tJuM* T.  Dean,  11  Ves.  S8S ;  16  Ves.  296;  L.  R.  2  H.  L.  149. 
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Sec  1176.  SAME  SUBJECT— 8.  CONSTRUC- 
TIVE TRUST  ARISING  FROM  BENEFITS 
BESTOWED  ON  PROPERTY.— A  constructive 
trust  may  arise  when  a  person  who  is  only  part  owner  of 
an  estate,  and  acting  bona  fide  benefits  such  estate  by 
repairs  and  improvements,  by  giving  him  a  lien  there- 
fore. §  But  ordinarily  where  one  by  mistake  expends 
money  to  improve  the  property  of  anotiier  without  the 
owner's  knowledge  or  consent,  he  has  no  equitable  claim 
against  the  owner.  But  if  the  owner  is  compelled  to  re- 
sort to  equity  to  get  possession  of  his  property,  the  court 
will  require  him  to  do  equity  before  giving  relief,  by 
compelling  payment  for  the  permanent  improvements 
made.* 

Sec.  1177.  SAME  SUBJECT— 4.  FOB  MONEY 
HAD  AND  RECEIVED.— Money  received  by  one 
person  from  another  by  mistake,  accident  or  fraud,  or 
breadi  of  trust,  is  regarded  in  equity  as  being  held  in 
trust  for  the  true  owner.  In  many  such  cases  an  ac- 
tkm  at  law  in  assumpsit  may  be  maintained,  but  in  all 
cases  where  a  judgment  does  not  afiFord  complete  and 
adequate  relief,  a  bill  in  equity  can  be  maintained.!  So 
if  property  is  wrongfully  disposed  of,  the  person  obtain- 
ing it  with  notice  will  be  treated  as  a  trustee,  and  can 
only  be  protected  if  he  purdiase  in  good  faith,  without 

§Lake  v.  Cradock,  8  P.  Wms.  158. 

*Nee8Dn  v.  aarkson,  4  Hare  97;  i  My.  &  Ct.  180;  SO  Beav. 
368;L.  R.  2Ch.  Div.  285. 

tNewton  V.  Porter,  69  N.  Y.  183 ;  ISO  Mass.  507. 
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notice  and  for  value.]:  So  where  trust  money  is  paid  on 
account  and  the  receiving  creditor  has  no  notice  of  their 
character,  they  will  be  discharged  of  tiie  trust.§ 

Sec.  1178.  SAME  SXJBJECT— 5.  PKOPEBTY 
PURCHASED  WITH  TRUST  FUNDS.— When- 
ever a  person  holding  property  in  trust,  invests  such 
funds,  ri^tfuUy  or  wrongfully,  and  takes  title  in  his 
own  name,  the  properly  acquired  is  trust  property,  and 
the  party  is  still  trustee.  This  rule  applies  to  all  fidu- 
dary  relations,  as  executors,  guardians,  partners,  treas- 
urers, etc.* 

So  when  property  is  purchased  by  the  executor  or 
guardian  which  he  is  empowered  to  sell  in  pursuance  of 
his  trust,  such  property  is  still  trust  property  if  the  ben- 
eficiary elects  to  treat  it  so,  so  all  profit  from  the  use  of 
trust  funds  goes  to  the  beneficiary.t 

Sec  1179.  SAME  SUBJECT— 6.  TRUSTS  EX 
DELICTO. — ^When  one  obtains  the  property  of  an- 
other by  fraud,  misrepresentation,  concealment  or  du- 
ress, or  undue  influence  and  the  like,  the  courts  will  re- 
gard faim  as  a  trustee.  Thus,  a  legatee  that  procures  a 
bequest  to  himself  to  the  injury  of  an  heir  or  other  lega- 
tee, will  be  a  trustee  for  the  person  rightfully  entitled.ll 

tLeftke  v.  WatsoD,  68  ConD.  SS2. 

iBuraett  v.  GusUfson,  54  la.  86;  56  N.  Y.  478;  79  N.  Y. 
188. 

•Moritz  v.  LaTdle,  77  Cal.  10;  100  Mo.  446;  73  N.  Y.  118. 

tGardner  t.  Ogden,  22  N.  Y.  S27;  35  Kan.  106;  122  TQ. 
607. 

TIMoore  v.  Crawford,  130  U.  S.  122;  98  lU.  295;  14  Kan. 
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And  where  property  is  given  upon  a  verbal  pronuse  Uiat 
it  will  be  held  in  trust,  and  the  agreement  is  not  carried 
out,  equity  will  enforce  tiie  trust.  § 

In  all  cases  of  trusts  arising  ew  delicto,  the  ben^ciary 
is  considered  to  be  the  true  owner  of  the  property,  and 
the  trustee  as  the  bolder  of  the  bare  legal  title.  'Hie 
beneficiary,  therefore,  can  compel  the  trustee  to  convey 
the  property  and  account  for  the  rents  and  profits  \riaA 
he  has  received,  ■or,  which  he  ought  to  have  obtained 
while  the  property  has  been  in  the  hands  and  contn^  of 
the  trustee.* 

202;  60  Mich.  190;  107  N.  Y.  73;  29  N.  J.  Eq.  417;  104  Pa. 
St.  609;  95  N.  Y.  408;  8  WaJl.  279. 

§Ryan  v.  Dox,  84  K.  Y.  807;  26  N.  J.  Eq.  484;  4  N.  J.  Eq. 
410. 

*BanieB  v.  Taylor,  30  N.  J.  Eq.  7;  Grwawood'*  Aj^mI,  M 
Pa.  St.  181. 
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CHAPTER  V. 

PXOPERTY   IN  EQUITY — MOBTOAOBS,  UESB  AND  ABBION- 

Sec.  1180.  REAL  ESTATE  MORTGAGES.— 
In  equity  a  real  estate  mortgage  is  regarded  as  a  lien  or 
claim  on  land  to  secure  the  paymrait  of  a  debt.*  Tim 
ecoistruction  was  early  fdaced  upon  mortgages  by  the 
equity  courts  to  modify  Ihe  rigor  of  the  early  common 
kw,  whidi  h^  that  on  default  the  estate  of  the  mort- 
gagee became  absolute  and  indefeasible,  l^e  property 
passing  to  faim,  regardless  of  the  fact  that  it  mi^t  be 
tax  mon  v^uabk  tlian  the  claim  or  debt  Chancery 
,  d^iring  tlK  reign  of  Charles  I,  established  the  rule  that 
tbe  mortgagor  could  redeem  after  default,  by  paying 
principal  and  interest,  until  tlie  mortgagee  had  obtained 
from  the  dumcery  a  decree  of  absolute  foreclosure.  The 
right  to  redeem  was  known  as  the  "equity  of  redemp- 
tion."t 
Resulting  from  the  principle  that  equity  regards  sub- 

•Seton  T.  Slade,  7  Vea.  260 ;  I  Spence,  p.  602. 

tHov.  T.  Vigures,  I  Ch.  R.  92 ;  Caaborne  v.  Scarfe,  1  Atk. 
60S ;  2  White  &  Tudor,  L.  C.  £q.  1945.  An  attempt  to  have 
the  mortgagor  raiounce  or  waive  his  equity  of  redemption  after 
default,  was  met  by  the  equity  courts  laying  down  the  rule,  that 
"once  a  mortgage  always  a  mortgage,**  and  upholding  the  equity 
of  redemption  notwithsteuiding  the  waiver.  Howard  v.  Harris, 
1  Vera.  90;  White  &  T.  L.  C.  Eq.  1949. 
277 
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stance  rather  than  f  onn,  the  chancery  courts  will  regard 
as  a  mortgage,  a  formal  deed,  if  it  was  executed  to  se- 
cure the  repayment  of  a  loan  or  debt.  And  the  real  in- 
tentitHi  of  the  parties  as  to  such  a  deed  may  be  shown 
by  parol,  notwithstanding  the  rules  of  evidence  and  the 
statute  of  frauds.* 

So  a  sale  of  land,  with  an  option  reserved  to  the  ven- 
dor to  repurchase  the  same  land  within  a  specified  time, 
will  be  regarded  in  equity  as  a  mortgage,  where  the 
conveyance  was  intended  by  the  parties  to  operate  as 
security  for  a  debt.t 

The  debt  being  the  principal  thing  regarded  by  the 
court  of  equity  it  follows  naturally  that  the  security 
would  go  wifti  the  debt  when  the  latter  is  assigned  or 
transferred,  so  that  a  transfer  of  the  note  which  the 
mortgage  secures  transfers  the  mortgage.  Except  that 
in  those  states  where  the  mortgagee  is  vested  with  tiie 
legal  title  by  virtue  of  the  mortgage,  a  formal  deed  is 
necessary  to  vest  the  legal  title  in  the  assignect  And 
when  mortgaged  premises  are  conveyed  subject  to  the 
mortgage,  the  land  continues  to  be  charged  with  the 
payment  of  the  debt,  but  the  grantee  is  not  perscmally 
liable  for  the  debt  imless  he  assumes  the  mwtgage.S 

•Helm  V.  Boyd,  124  Bl.  870;  Turpie  v.  Lowe,  114  Ind.  37; 
111  Pa.  St.  14;  96  U.  S.  333;  120  N.  Y.  666;  Beach,  Eq.  Jur. 
Sec.  406;  109  Mass.  ISO;  64  Miss.  90;  92  Ala.  97. 

fSchriber  t.  LeCIaire,  66  Wis.  679;  122  N.  Y.  467;  4  Kent 
C«n.  p.  145. 

}Caq>enter  t.  Longan,  16  Wall.  271 ;  Sanden  t.  Cassaday, 
86  Ala.  246;  11  la.  660;  96  Ind.  621;  127  Mass.  611. 

§  Johnson  V.  Zink,  61  N.  Y.  338;  41  Conn.  369;  121  Til  180; 
108  V.  S.  140;  4  N.  J.  Eg.  4S4;  22  N.  Y.  488, 
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In  England,  by  foreclosure  of  a  mortgage  is  meant 
a  proceeding  in  chancery,  at  the  instance  of  the  mort- 
gagee, by  wbidi  the  mortgagor's  right  of  redeeming 
the  mortgaged  premises  is  barred  forever.  This  method 
of  foreclosm-e  prevails  in  some  of  the  American  states 
and  is  Imown  as  "strict  foreclosure."*  While  in  most 
of  our  states  a  foreclosure  proceeding  has  for  its  object 
a  sale  of  the  mortgaged  lands,  and  the  application  of 
the  proceeds  to  the  payment  of  the  debt  and  costs,  and 
a  personal  judgment  against  the  mortgagor  for  any 
deficiency  after  sudi  application.t 

Before  a  final  foreclosure  and  in  some  states  for  a 
definite  time  thereafter,  the  mortgagor  or  any  person 
having  an  interest  in  the  property  covered  by  the  mort- 
gage may  redeem  by  paying  same  in  toto.  The  person 
so  redeeming  the  whole  mortgage,  if  only  liable  for  a 
portion  thereof,  may  enforce  contribution  from  other 
persons  liable.t 

Sec.  1181.  CHATTEL  MORTGAGES.— By  a 
diattel  mortgage  is  meant  a  sale  of  personalty  on  con- 
dition that  it  sdiall  be  avoidable  on  the  performance  of 
the  specified  condition — usually  the  payment  of  a  debt 
within  a  stated  time.    As  law,  on  default,  the  title  vests 

*S  Jones,  Mortgages,  Sec.  1288.  Strict  foreclosure  is  bUH 
en^iloyed  in  Engltuid  and  several  of  the  New  Englaod  States^ 
aad  some  others. 

fForeclosure  bj  judicial  sale  is  followed  in  most  of  the  states. 
S  Jones,  Mortg.  1709 ;  113  N.  Y.  93 ;  1S4  HI.  422 ;  49  Wis.  200. 

t2  Jones,  Mortg.  Sec.  1093 ;  Pearce  t.  Morris,  5  Ch.  App. 
229;  42  Minn.  476;  128  lU.  9S;  62  la.  661 ;  127  N.  Y.  117. 
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absolutely  in  the  mortgagee,  while  equity  allows  the 
mortgagor  to  redeem  after  default.  In  all  of  the  states 
except  California  and  a  few  of  the  western  states,  a 
diattel  mortgage,  unlike  the  rule  in  most  states  as  to 
real  estate  mortgages,  vests  the  title  in  the  mortgagee, 
which  title  becomes  absolute  on  default  of  the  condition, 
subject  to  an  equitable  ri^t  of  redemption  prior  to 
public  or  private  sale  of  the  article  without  foredosure 
suit,  except  where  foreclosure  is  made  necessary  by  spe- 
cial statutes,  as  in  Ohio,  in  regard  to  mortgages  of 
household  chattels.* 

Sec.  1182.  EQUITABLE  LIENS  AND  MORT- 
GAGES.— An  equitable  lien  is  tiie  right  to  subject  a 
particular  fund  or  specific  property  to  the  satisfactifm 
of  a  demand.  It  is  a  charge  on  tbe  property,  rather  than 
an  interest  in  it.  It  differs  from  a  common  law  lien,  in 
that  it  is  mdependent  of  the  possession  or  retenti<Hi  of 
the  property  on  which  the  lien  exists.! 

An  equitable  mortgage  is  a  charge  or  U&i  on  prop- 
erty, and  may  be  created  by: — an  agreement  to  give  a 
mortgage;  the  imperfect  execution  of  a  mortgage;  a 
deposit  of  title  deeds,  or  by  a  formal  mortgage  of  an 
estate  recognized  only  in  equity4 

*Rev.  Stat.  Ohio,  4155-1 ;  Flanders  t.  ChamberUin,  M  Mich. 
800;  64  WiB.  193;  12  Wend.  61;  46  lad.  59S;  Jones,  Chat. 
Mortg.  c.  18. 

tHammonds  v.  Barclay,  «  East  jeOT ;  8  Pom.  Eq.  Jur.  Sec. 
1J84 ;  1  ^each,  Eq.  Sec.  887. 

tPayne  y.  Wibon,  74  N.  Y.  848 ;  60  Conn.  104 ;  66  Tex.  888 ; 
47  Ohio  St.  806;  109  U.  S.  Sll;  IS  Wis.  418;  18  N.  J.  Eq. 
104. 
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Equity  not  only  enforces  express  liens  created  by  the 
parties,  but  will  create  one  where  the  considerations  of 
justice  require  that  one  should  exist.  Thus,  improve- 
ments made  to  land  by  an  occupant,  under  the  belief 
that  he  was  the  owner;  repairs  by  a  tenant  in  common 
to  preserve  the  common  property,  may  be  recovered  in 
equity  from  the  owner  or  co-tenant.*  Under  this  head 
fall  the  vendor's  lien  for  the  purchase  price  in  whole  or 
part  remaining  unpaid,  already  considered  in  the  pre- 
vious chapter,  and  the  vendee's  lien  on  default  of  the 
vendor  to  convey. 

An  equitable  diarge  on  land  is  created  ^rfiere  it  is 
devised  subject  to,  or  charged  with,  ^he  payment  of  tes- 
tator's debts  and  other  legacies.  Such  an  intentitm  may 
be  expressly  stated  in  the  will  or  implied  from  the  whole 
instrument  and  the  circumstances  surroimding  its  exe- 
cution.t 

Sec.  118S.  ASSIGNMENTS.— An  assignment  is 
defined  to  be  the  transfer  or  making  over  to  another  the 
whole  of  any  property,  of  whatever  description,  or  any 
interest  therein ;  the  term  including  the  act  of  transfer, 
as  well  as  the  instrument  effectmg  it.t 

•Bright  v.  Boyd,  1  Story  W8;  8  Wheat.  TT;  W  N.  T.  M7; 
19  m.  98;  79  Ky.  148. 

fStereDs  t.  Flower,  46  X.  J.  Eq.  S40 ;  70  N.  T.  186 ;  M  Conn. 
696;  Pom.  Eq.  Jur.  Sec.  1246. 

IBouv.  Law  Diet.  "Asaignment."  At  law  now,  if  the  cause  of 
action  survives,  and  passes  to  the  personal  representative  of  a 
decedent  as  assets,  or  continues  as  liabilities  against  his  rep- 
Tcsentativet,  it  is  assignable,  otherwise  not. 
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At  the  conunon  law  tiie  assignment  of  possibilities 
and  dioses  in  action  were  not  permitted,  but  they  were 
recognbed  and  enforced  in  equity  whenever  made  upon 
a  valuable  consideration.  The  early  common  law  rule 
is  now  abrogated,  and  the  matter  is  largely  regulated 
by  statutes  in  the  various  states.  In  equity  the  assign- 
ment of  a  mere  possibility  or  expectancy  will  be  en- 
forced, whenever  such  possibility  or  expectancy  becomes 
a  vested  interest  or  possession,  providing  the  property 
to  be  acquired  at  a  future  time  is  described  with  cer- 
tainty.* So  in  equity,  an  order  made  payable  out  of  a 
particular  fund  then  due  or  which  is  to  become  due, 
from  the  drawee  to  the  drawer,  operates  as  an  equitable 
assignment  of  the  fimd  to  the  payee.  But  an  ordinary 
check  or  draft  not  appropriating  the  fund  does  not  op- 
er&te  as  an  assignment.t 

The  assignee  of  a  <iK>se  in  action  takes  It  subject  to 
all  equities  existing  against  the  assignor,  except  in  the 
case  of  the  transfer  of  negotiable  paper  before  due4 

•Hobojd  T.  Marshan,  10  H.  L.  Cas.  191;  184  Pa.  St.  455; 
79  Mo.  «16 ;  90  N.  y.  987 ;  41  Minn.  819. 

tRov  V.  Dawson,  1  Ves.  Sr.  S81 ;  120  U.  S.  Sll ;  151  Mass. 
S89 ;  S6  Mich.  201 ;  71  N.  Y.  825 ;  100  Ind.  515. 

tFairbanke  v.  Sargeant,  104  N.  Y.  116;  ISO  U.  S.  416;  SS 
N.  J.  £q.  78 ;  41  Ohio  St.  408 ;  60  Mich.  S44. 
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Sec  1184.  NECESSITY  FOR  EQUITABLE 
REMEDIES.— As  equity  undertook  to  give  fuller 
and  more  perfect  relief  Hum  could  be  had  at  law  it  fol- 
lowed that  special  remedies  and  a  distinctive  procedure 
would  result  in  many  actions.  While  at  common  law 
an  action  of  damages  was  all  the  aggrieved  party  had 
for  redress>  equity  allowed  a  bill  for  specific  perform- 
ance, injunction,  cancellation,  reformation,  and  the  lik^ 
according  to  the  nature  of  the  case  and  the  wrong  to  be 
rin^ted  or  prevented.  The  various  equitable  remedies 
will  now  be  discussed  briefly,  and  some  mention  made 
of  their  purpose  and  applieatKm. 

Sec  1185.  ACCOUNTING.— This  was  a  commfm 
law  action  of  great  antiquity,  but  it  was  limited  to  cei^ 
tain  cases,  and  the  procedure  was  cumbersome  and  in- 
complete, in  that  the  court  could  not  compel  a  discovery 
or  the  giving  of  testimony  by  the  parties  to  the  action. 
The  action  at  law  fell  into  disuse,  but  equity  took  it  up 
and  gave  the  master  in  chancery  power  to  examine  the 
parties  under  oath  and  compel  discovery  and  the  pro- 
duction of  aJI  necessary  papers  and  documents,  and  ap- 
plied the  action  to  many  matters  in  addition  to  those  at 
common  law.  It  is  applied  in  matters  of  administra- 
tion, settling  of  estates,  the  winding  up  of  corporations 
38S 
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and  partnersAiips,  and  in  England  to  matters  pertaining 
to  tit&es.  Equity  does  not,  however,  assume  jurisdic- 
tion in  aH  matters  of  accoimt,  but  only  where  a  fidu- 
ciary relation  exists  between  the  parties,  or  mutual  ac- 
counts, or  where  there  are  circumstances  of  great 
complicatidn  and  an  accounting  seems  the  most  practi- 
cal way  of  adjusting  t^e  mattei^.* 

In  an  accounting,  equity  will  allow  the  debtor  at  the 
time  of  payment  to  make  the  paym^it  apply  to  the 
discharge  of  any  designated  debt,  and  the  intention  to 
so  appropriate  tiie  payment  may  be  either  express  or 
implied.  If  no  such  appropriation  is  made  by  tbe  debtor 
then  the  creditor  has  the  right  to  make  the  appropria- 
tion. And  if  neither  the  debtor  nor  creditor  have  ap- 
propriated the  payment,  the  law  will  do  so  by  applying 
tilie  credit  to  discharge  the  oldest  indebtedness,  except 
that  it  will  not  apply  the  payment  to  debts  barred  by 
the  statute  of  limitatiims  when  there  are  debts  not  so 
barred.t 

Sec.  1186.  CONTRIBUTION  —  EXONERA- 
TION.— Equity  allows  a  joint,  or  joint  and  several 
obligor  on  a  contract,  who  has  paid  or  satisfied  more 
than  his  appropriate  share  of  sudi  obligation,  to  en- 
force contribution  from  his  co-obligor.i    And  likewise 

'Smith,  Frin.  Eq.  p.  497 ;  8  BL  Com.  437 ;  Docker  v.  Somes,  9 
My.  &  E.  664;  Adams*  Appeal,  118  Pa.  St.  449;  Uhlman  t. 
Life  Ins.  Co.,  109  ^.  Y.  481. 

fColeman  t.  Slade,  70  Ge.  61;  100  Ind.  106;  77  Ala.  SffT; 
dajton's  Case,  1  Mer.  586 ;  6  DeG.  M.  &  G.  474. 

tS  Pom.  Eq.  Jur.  Sec.  1418;   Camp  v.  Bostwick,  20  Ohio  St. 
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one  secondarily  liable  for  the  payment  of  a  debt,  not 
arising  ex  delicto,  is  entitled  to  exoneration  from  the 
primary  debtor-t 

Sec.  llSfi.  SUBROGATION  — MARSHALL- 
ING.— ^Equity  also  allows  the  person  paying  a  debt  for 
which  he  is  not  primarily  liable,  to  be  substituted  or 
subrogated  to  Ihe  position  of  the  creditor,  with  tiie  right 
to  enforce  against  the  real  debtor  all  the  securities,  bene- 
fits and  advantages  held  by  the  discharged  creditor.} 
And  the  court  of  equity  will  so  marthaU  the  assets  of 
a  debtor  as  to  compel  &  creditor  having  resort  to  two 
funds  to  protect  a  creditor  having  resort  to  but  one 
fund,  by  eilher  compelling  the  double  creditor  to  ex- 
haust the  fund  not  held  by  the  other  first,  or  subrogate 
the  second  creditor  to  the  ri^^ts  of  the  double  creditor 
in  tiie  surplus  of  botii  fiutds-S 

Sec.  1187.  PARTITION— BOUNDARIES.— 
By  partition  is  meant  the  segregation  or  separation  of 
property  owned  in  undivided  shares,  so  as  to  vest  in 
eaicb  of  the  former  owners  exclusive  title  to  a  specific 
portion,  in  lieu  of  his  tmdivided  interest  in  the  i^ole. 
Partition  was  also  allowed  in  a  few  cases  at  the  early 
common  law,  but  was  later  supplanted  by  equity  and 
is  now  exclusively  an  equitable  remedy  in  England.    In 

fWhite  T.  Mfller,  47  Ind.  885 ;  68  Conn.  22 ;  49  N.  Y.  571. 

tPewe  T.  Eagan,  131  N.  Y.  262;  61  N.  H.  356;  124  U.  S. 
S34;  90  Teno.  S06;  126  Mass.  506;  72  la.  338.  The  rule  dcea 
not  extend  to  volunteers  so  paying.     2  Beach  Mod.  Eq.  801. 

§I>oli^un  T.  A^Iward,  L.  R.  4,  H.  L.  486;  Eerley,  Hist  £q. 
p.  ai5 ;  30  W.  Va.  204 ;  72  Ga.  761. 


Digit  zed  by  Google 


S86  OHANCERy   JURISPRUDENCE. 

Am«ica  the  matter  is  regulated  by  statutes  in  the  vari- 
ous States,  equity  courts  retaining  their  jurisdiction  un- 
less precluded  by  words  of  express  prohibition.*  Parti- 
tion is  a  matter  of  right,  in  equity,  amd  may  be  com- 
X>elled  by  any  co-owner  entitled  to  tiie  possession,  but 
not  while  his  interest  is  only  in  remainder  or  reversion.t 
Both  real  and  personal  property  within  tiie  jiu-isdiction 
of  the  oourt  may  be  partitioned.t  In  the  fixing  of 
boundaries  where  they  are  in  dispute,  equity  will  only 
assume  jurisdiction  where  there  is  some  peculiar  equity 
affected  by  the  acts  of  the  parties,  or  the  dispute  is  as 
to  tiie  ownership  of  the  soil,  or  the  premises  are  in  de- 
fendant's possession.  And  as  the  statutes  have  enlarged 
the  jurisdiction  of  the  law  courts  in  such  cases,  equity 
has  little  to  do  in  the  case  of  disputed  boimdaries,  since 
where  there  is  an  adequate  legal  remedy  equity  has  no 
jurisdiction.  § 

Sec.  1188.  SPECIFIC  PERFORMANCE.— By 
specific  performance  is  meant  a  judicial  order  that  a 
legal  contract  be  actually  carried  into  effect,  or  per- 
formed according  to  the  terms  of  the  contract.  It  is 
employed  where  damages  for  a  breach  would  not  give 

•Haynes,  Eq.  p.  99;  36  N.  H.  882;  8fi  DI.  841 ;  74  Ala.  808. 

tHawkins  v.  McDougall,  125  Ind.  597 ;  28  Vt  228 ;  65  Mlas. 
60. 

tMoore  t.  Darby,  18  AtL  Rep.  768;  Turner  v.  Morgan,  8 
Ves.  148.  By  statute  if  the  property  is  incapable  of  division, 
the  court  may  order  it  sold  and  the  proceeds  divided.  109  N.  Y. 
496;  69  Md.  1. 

§Perrj  v.  Pratt,  81  Ck>nn.  488;  Bouverie  v.  Prentice,  1  Brown, 
Ch.200. 
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adequate  compensation.  Thus,  generally,  where  the 
thing  contracted  for  is  specific  and  its  exact  counterpart 
cannot  be  purchased  in  the  open  market,  equity  will 
decree  specific  performance;  so  chattels  of  special  value 
or  interest,  as  works  of  art,  keepsakes,  heirlooms,  con- 
tracted far,  are  proper  subjects  for  a  specific  perform- 
ance order.* 

As  a  rule,  contracts  relating  to  personal  acts,  as  hir- 
ing or  service  and  agency  will  not  be  specifically  en- 
forced, since  skill,  care  and  the  like  could  scarcely  be 
enforced  in  a  satisfactory  manner.f  As  defenses  to 
the  action  for  specific  performance,  the  defendant  may 
show  that  ihe  contract  is  not  binding  for  wuit  of 
capacity,  in  the  contracting  parties,  that  the  contract 
has  not  been  concluded  or  completed  in  its  formation, 
or  that  it  is  illegal,  and  these  defenses  have  the  same 
effect  in  equity  as  at  law,  namely,  making  the  con- 
tract unenforceable  and  being  a  bar  to  the  action.^  Or 
the  defenses  may  be,  want  of  mutuality  of  obligation, 
hardship,  want  of  fairness,  and  inadequacy  of  consid- 
eration, defenses  peculiar  to  specific  performance,  and 
allowing  the  court  to  refuse  specific  performance  under 
the  maxims,  "he  who  seeks  equity  must  do  equity,"  and 

•Underhm,  Eq.  p.  196 ;  Hall  v.  Warren,  9  Ves.  «05 ;  Pu»ej  v. 
Pusey,  1  Vem.  873, 1  White  &  T.  L.  C.  1109 ;  McGowin  v.  Rem- 
ington, 1ft  Fa.  St.  66;  68  la.  64S. 

fLindflay  v.  Glass,  119  Ind.  SOI ;  83  AU.  398;  86  Va.  663; 
80  L.  J.  Ch.  409;  S9  Mich.  166. 

JMayer  t.  McCreery,  119  N.  Y.  484;  63  Pa.  St.  373;  62 
Bfich.  60:  104  Mo.  349;  91  Cal.  1X2;  26  S.  C.  406. 
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"he  who   comes   into   equity  must  come   with   clean 
hands."* 

Lftches  on  the  part  of  the  plainti£F  will  be  ground 
for  refusing  specific  performance,  as  will  fraud  and 
mistake  in  tiie  oontract.t  A  greater  amount  of  cer- 
tainty and  definiteness  is  required  in  t^e  ramtract 
which  is  to  be  specifically  enforced  than  in  an  action 
for  damages.]:  The  plaintiff  must  also  make  out  a 
good  Utle  in  himself,  or  one  free  from  a  reasonable 
doubt,  and  have  performed  the  material  and  essential 
parts  of  the  contract  on  his  part  to  be  entitled  to  have 
specific  perfoTnuuice.§  The  statute  of  frauds  has  not 
tile  same  effect  in  equity  as  at  law,  and  the  section 
\duch  provides  that  no  action  can  be  brou^t  on  a  om- 
tract  for  the  sale  of  land  unless  the  same  is  in  writing 
and  signed  by  the  party  to  be  charged,  will  not  prevent 
the  court  of  equity  from  decreeing  specific  performance 
of  such  a  contract  not  in  writing,  where  there  has  been 
some  part  performance  by  plaintiff,  or  where  fraud 
has  prevented  the  contract  from  being  put  in  writing, 
or  where  the  defendant  fails  to  plead  the  statute  as  a 
defense.^ 

*RushtoD  V.  Thompson,  86  Fed.  Rep.  6S5;  103  Mo.  51S;  42 
Minn.  482 ;  47  Mich.  449 ;  5  Pet.  S69 ;  185  N.  Y .  894 ;  99  N.  C. 
SIS ;  88  Ky.  367 ;  ISO  HI.  415 ;  185  U.  S.  467. 

fRidgwaj  T.  Ridgway,  69  Md.  242;  118  Pa.  St.  610;  45 
N.  J.  Eq.  27. 

JWoodfl  T.  ETans,  113  lU.  186;  83  Ohio  St.  147;  76  Wis.  662. 

lEmmert  v.  Stouffer,  64  Md.  543;  120  N.  Y.  268;  69  Ala. 
429;  130  HI.  42 ;  46  N.  H.  464. 

^[Maddison  t.  Aldenon,  8  App.  Cas.  467 ;   43  N.  Y.  84 ;   46 
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Specific  performance  of  a  contract  may  be  decreed 
where,  though  it  cannot  be  strictly  carried  out  accord- 
ing to  its  terms,  yet  with  compensation  for  defects,  the 
parties  are  put  in  substantially  the  same  situation  as  if 
the  contract  had  been  literally  fulfilled.  Thus,  there 
may  be  a  discrepancy  in  the  fulfillment  of  the  contract 
as  to  time  of  performance  or  as  to  the  subject  matter, 
and  yet  equity  will  require  specific  performance  along 
with  compensation  to  the  injured  party  to  equalize  Ihe 
discrepancy.! 

Sec  1189.  INJUNCTION.— An  injunction  is  de- 
fined to  be  a  judicial  order,  operating  in  personam, 
requiring  a  party  to  do  or  abstain  from  doing  some 
particular  act  If  the  order  requires  the  perfonnance 
of  particular  acts,  it  is  called  a  mandatory  injunction, 
while  those  requiring  the  defendant  to  abstain  from  do- 
ing particular  acts  are  known  as  restraining  orders. 
Mandatory  injmictioas  are  less  common  than  those  of 
a  restraining  character,  but  wHI  be  granted  in  a  proper 
case,  as  to  compel  the  abatement  of  a  nuisance,  or  to 
do  some  act  required  by  law.J  An  injunction  with 
respect  to  duration  may  be  either  interlocutory  or  finaL 
The  interlocutory  injunction,  also  called  temporary  or 
prelinunary   injunction,   is   one   made   pending   the 

N.  J.  Eq.  84;  77  Wis.  182;  1*5  111.  818;  i6  Ind.  681;  1  Story. 
Eq.  Jur.  Sec.  161. 

fBortwick  V.  Beach,  106  N.  Y.  661 ;  20  Beav.  66;  81  W.  Va. 
424 ;  112  ni.  217 ;  139  HI.  296 ;  57  Ind.  S4. 

tHigh,  Inj.  Sec.  1 ;  Kerr,  Inj.  p.  9;  20  N.  J.  Eq.  379;  Bpach, 
Eq.  Sec.  630. 


Digit  zed  by  Google 


890  CHANCERY    JURISPRUDENCE. 

hearing  of  the  cause  on  its  merits,  to  prevent  damage 
and  preserve  the  property  in  statu  quo  until  the  action 
can  finally  be  disposed  of,  at  whidi  time  the  injunction  . 
is  either  dissolved  or  made  final  or  perpetuoL* 

To  be  entitled  to  an  order  of  injunction,  the  com- 
plainant must  show:  that  he  has  no  plain,  adequate 
and  complete  remedy  at  law,  and  that  an  irreparable 
injury  wiU  result  unless  the  relief  is  granted.  The 
equity  oourt  will  tjjen  assume  jurisdiction,  and  prevent 
the  meditated  wrong,  or  put  axi  end  to  a  continuing 
evil.  By  irreparable  injury  is  meant,  one  not  to  be 
adequately  redressed  by  damages,  or  of  a  burdensome 
nature,  or  one  likely  to  destroy  &e  subject-matter  of 
the  action.t 

Injunctions  will  be  allowed  upon  a  proper  showing 
in  tlie  following  classes  of  cases: — 

1.  To  restrain  proceedings  at  law,  where  by  acci- 
dent, mistake,  or  otherwise,  a  party  has  an  imfair  ad- 
vantage in  a  coiu>t  of  law,  and  it  is  against  conscience 
that  he  should  use  that  advantage.  We  have  seen  that 
this  jurisdiction  of  equity  was  resisted  by  the  law  courts* 
but  came  to  prevail  nevertheless.  The  common  law 
courts  would  not  recognize  equitable  defenses,  and  so 
a  party  who  had  a  proper  defense  at  equity  would  lose 
at  law,  tmless  equity  restrained  the  proceeding  at  law. 
The  injunction  was  directed  to  ti»e  parties  and  not  to 
the  court  of  law,  and  for  disobedience  of  the  order  the 

•1  Mylne  &  K.  154;  High,  Idj.  Sec.  6. 
tLumley  v.  Wagner,  1  De  G.  M,  &  G.  616;  60  Miw.  868  j 
67  Md.  44;  48  N.  J.  Eq.  842;  89  La.  Ann.  901. 
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party  restrained  was  adjudged  in  contempt.  The  court 
also  issued  injunctk>ns  against  the  enforcement  of  com- 
mon law  judgments,  if  after  the  judgment  additional 
circumstances  are  discovered  converting  the  action  into 
an  equitable  controversy,  and  this  would  be  the  same 
if  the  circumstances  discovered  would  have  been  cogniz- 
able at  law,  where  they  have  been  fraudulently  con- 
cealed by  the  successful  party.*  The  powers  of  the  law 
courts  have  been  so  enlarged  by  legislation  to  correct 
errors  and  prevent  injustice  and  hardship,  that  equity 
is  seldom  called  upon  to  enjoin  tiie  collection  of  a  judg- 
ment! 

2.  To  restrain  breach  of  contract  where  the  con- 
tract is  of  a  negative  character,  and  the  breach  would 
result  in  irreparable  injxuy,  or  uijury  which  could  not 
be  properly  compensated  in  damages.  Thus,  equity 
will  restrain  the  breach  of  a  contract  as  to  covenants 
in  a  deed  or  lease  as  to  the  use  to  which  the  premises 
may  be  put,  as  not  to  sell  liquor,  or  erect  certain  im- 
provements, and  will  restrain  the  breach  of  a  ctmtract 
not  to  enter  into  trade,  where  sw^  limitation  is  reason- 
aible,  and  even  to  prevent  the  breach  of  a  negative  con- 
tract as  to  services,  as  not  to  perform  the  stipulated 
service  for  otiiers-t 

*Story,  Eq.  Jur.  Sec.  87B;  61  N.  Y.  878;  Kerlej,  Hist.  Eq. 
89;  it  White  &  Tudor  L.  Cas.  Eq.  Ill  ei  teq.  17  How.  (U.  S.) 
US;  45  N.  J.  Eq.  fi;  188  U.  S.  15S;  !i3  Wis.  811;  61  Tex.  ««. 

tS  Pom.  Eq.  Jur.  Sec.  1865;  187  Ind.  511 ;  86  Mo.  383;  69 
Md.  818. 

(Beach,  Mod.  Eq.  Jur.  Sec.  768;  48  Ohio  St.  8S4;  59  N.  H. 
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S.  To  restrain  liie  commission  of  a  tort,  where  a  legal 
right  exists  and  is  threat^ied  to  be  violated,  and  the 
violation  is  not  to  be  adequately  compensated  in  dam- 
ages without  a  multiplicity  of  actions,  and  is  of  a 
weighty  and  not  a  trivial  diaracter.  This  class  of  cases 
is  important,  as  it  is  independent  of  contract  relations 
between  Uie  parties,  and  equity  will  assume  jurisdiction 
to  restrain  the  c(Htimissi<m  of  a  tort  or  wrong  as  to 
property,  person  or  reputation  in  a  proper  case.t 

To  restrain  the  violation  of  a  legal  right  the  com- 
plainuit  must  i^ow  the  existence  of  the  right  whidi 
he  asserts,  and  an  actual  violation  of  t^e  right  or  a 
real  existing  danger  of  such  violation;  in  addition  to 
the  fact  that  the  injury  is  not  susceptible  of  being  re- 
dressed by  an  acticm  for  damages.}  The  jurisdiction 
in  such  cases  extends  to  protect  real  property,  from 
waiste,  trespass  and  nuisance  ;§  to  protect  property 
rights  in  pat^its,  copyrights  and  trade-marks,*  and  to 
protect  other  than  property  rights,  where  the  violation 
results  from  a  breach  of  trust,  confidoice  or  contract.1I 

469;  89  Kan.  193;  41  N.  J.  Eq.  S2S;  58  Pa.  St  SI ;  136  Man. 

268 ;  Lumle;  v.  Wagner,  1  De  G.  M.  &  G.  616;  18  Or.  281. 

tTuchman  v.  Welch,  42  Fed.  Rep.  648;  8  Pom.  £q.  Jur.  Sec. 
13S8. 

JSaunders  v.  Smith,  8  Mj.  &  C.  714;  88  N.  J.  Eq.  766;  64 
Pa.  St.  183;  8  Mj.  &  K.  174;   10  N.  J.  Eq.  67- 

§Brock  T.  Dole,  66  Wis.  142;  79  N.  Y.  668;  6  Ves.  147;  82 
Pa.  St.  873;  High,  Inj.  Sec.  789;  Kerr,  Inj.  p.  106. 

•Smith,  Pr.  Eq.  p.  730;  106  U.  S.  189;  101  U.  S.  99;  Jeff- 
erys  r.  Boose;,  4  H.  L.  Cos.  833 ;  46  Fed.  Rep.  624. 

^Schuyler  r.  Curtis,  64  Hun  694;  19  N.  Y.  Supp.  264; 
contra,  OorfiM  t.  Walker  Co.,  67  Fed.  Rep.  484. 


1  by  Google 


EQUITABLE    REMEDIES.  298 

4.  Equity  will  also  restrain  tiie  breach  of  a  trust 
or  ctmfidence,  or  tiie  violatioQ  of  equitable  rights,  under 
proper  circumstuices.  Thus,  a  trustee  will  be  restrained 
from  using  his  powers  except  for  the  legitimate  pur- 
poses of  t^e  trust;  a  corporation  at  the  instance  of  a 
stockholder  may  be  restrained  from  doing  acts  beyond 
the  scope  of  its  di^*ter;  and  public  officers  may  be 
enjoined  from  doing  acts  inconsistent  with  their  powers 
and  duties4 

Sec.  1190.  REFORMATION.— Equity  will  re- 
form B  written  otmtract  or  other  instrument  inter  tnvo$ 
where,  through  mutual  mistake,  or  mistake  of  one  of 
tbe  parties  accompanied  by  tiie  fraud  of  the  other,  such 
instrument  does  not  truly  express  the  intention  of  t&e 
parties.S 

Sec.  1191.  CANCELLATION.— Equity  will  can- 
cel a  written  instrument  or  contract,  where  though  ut- 
terly void,  it  is  apparently  valid  on  its  face;  and  where 
the  instrument  is  voidable  oa  the  ground  of  fraud  or 


Sec.  1192.    REMOVING  CLOUD  ON  TITLE. 

— Whenever  a  deed  or  other  instrument  exists  which 
may  be  vexatiously  used  after  the  evidence  to  impeach 
or  invalidate  it  is  lost,  or  which  constitutes  a  cloud  on 


tBalls  y.  Strutt,  I  Hare  146;  2  Del.  Ch.  188;  44  Miss.  202; 
104  U.  S.  460;  14  Ohio  St.  81 ;  66  N.  Y.  890 ;  6  R.  I.  472. 

§Murphy  v.  Rooney,  46  Cal.  78 ;  17  Conn.  669 ;  48  Wis.  881 ; 
78  N.  Y.  618. 

♦Underhill,  Eq.  p.  215;  8  My.  &  C.  97;  96  Mo.  824. 
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title,  and  for  which  there  is  no  proper  proceeding  at 
law,  a  court  of  equity  will  order  the  deed  or  instrument 
d^vered  up  and  canceled,  or  make  any  otlier  decree 
which  justice  and  right  require.  The  matter  is  largely 
regulated  by  statute,  and  independent  of  statute  the 
action  can  only  be  brought  by  one  in  possession.^ 

Sec  1198.  ANCILLARY  REMEDIES— BIS- 
COVERY. — In  addition  to  the  remedies  which  equity 
employs  to  adjudicate  controversies  and  award  relief, 
are  certain  remedies  which  are  termed  ancillary  from 
the  fact  that  they  only  serve  to  preserve  the  status  quo 
of  the  property  or  assist  in  acquiring  the  means  for 
the  final  determiaation  of  Ihe  matter.  Discovery  is 
one  of  iiiese  ancillary  remedies.  A  bill  of  discovery 
prays  for  no  relief,  but  simply  for  a  discovery  of  facts 
witiiin  the  knowledge  of  the  defendant,  or  of  deeds 
and  writings  in  t^e  possession  or  control  of  defendant; 
the  object  being  to  get  the  evidence  for  some  other 
action  in  a  court  of  law,  already  instituted,  or  to  ascer- 
tam  the  proper  party  defendant  at  law.*  The  remedy 
was  to  correct  the  common  law  which  made  the  parties 
to  the  action  incompetent  to  testify,  whidi  of  course 
has  been  remedied  by  statute  long  sittce.t  Three  con- 
trolling rules  regarding  discovery  were  formulated,  as 
follows:    1.  No  man  need  discover  matter  tending  to 

JStory,  Eq.  Jur.  Sec.  694;  118  Pa.  St.  BIO;  110  U.  S.  86;  68 
Mich.  280;  12a  in.  666;  7S  Wis.  420. 

•Snell,  Eq.  p.  718 ;  S  Ves.  404 ;  1  Sim.  &  S.  8S. 

fFenton  v.  Hagbe«»  7  Ves.  887;  2  Story,  Eq.  Jur.  Sec.  1496. 
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criminate  himself,  or  to  make  him  liable  to  a  penalty 
or  a  forfeiture.?  2.  No  man  need  discover  legal  advice 
which  has  been  given  him  by  his  advisers,  or  the  state- 
ments of  facts  which  have  passed  between  him  and  his 
advisers,  nor  a  married  woman  discover  facta  to  the 
damage  of  her  husband.  §  8.  Public  officials  need  not 
disclose  matters  of  state  prejudicial  to  the  conununity.li 

Sec.  1194.  SAME  SUBJECT— BILLS  TO 
PERPETUATE  TESTIMONY.— Chancery  will 
axtai;ain  a  bill  to  perpetuate  testimony  where  it  is  in 
danger  of  being  lost  before  the  matter  to  which  it 
related  oould  be  made  the  subject  of  judicial  investiga- 
tion. The  matter  is  now  regulated  by  statute  and  the 
rranedy  by  bill  in  diancery  is  not  resorted  to  for  this 
purposed 

Sec  11»5.  SAME  StJBJECT  —  EXAMINA- 
TION OF  WITNESSES  DE  BENE  ESSE.— A 
bill  in  equity  could  also  be  mamtained  by  eiUier  party 
to  a  controversy,  praying  for  a  commission  to  examine 
witnesses  who  were  old  or  infirm,  or  who  might  not  be 
present  at  the  trial  by  reason  of  being  abroad,  and  thus 
preserve  the  testimony  which  might  otherwise  be  in- 
capable of  being  produced.     Such  bills  could  only  be 

tEast  India  Co.  t.  Campbell,  1  Ves.  Sr.  246;  116  U.  S.  616; 
109  Mo.  118;  97  Pa.  St.  147. 

§Greenough  v.  GaskeU.  1  Uy.  &  K.  98;  S  Ves.  SiSX. 

llSmith  V.  East  India  Co.,  1  Phil.  Ch.  60. 

HScell,  Eq.  p.  7X1 ;  Angell  v.  Angell,  1  Sim.  &  S.  8S ;  9S  Beav. 
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broii^t  during  tlie  pendewy  of  tbe  actum,  not  be- 
fore.* 

Sec.  1196.  SAME  SUBJECT— THE  WRIT  OF 
NE  EXEAT. — The  writ  of  ne  exeat  is  a  writ  issued 
by  courts  of  equity  to  prevent  a  person  from  leaving 
tbe  State  until  bail  has  been  fpvfsx  to  obey  tiie  decrees 
or  orders  of  the  court.  It  ia  only  issued  in  cases  of 
equitable  debts  imd  claims  and  operates  in  tiie  nature 
of  equitable  bail.  The  demand  must  be  certain  in 
nature  and  not  contingent  or  x^ospectivct  In  some 
cases  it  may  be  issued  before  suit  is  brought.t  And 
when  alimony  has  been  decreed  to  a  wife,  and  where 
tiie  balance  claimed  by  plaintiff  is  larger  than  admitted 
by  defendant  the  writ  may  be  used  to  prevent  tiie  de- 
fendant erading  his  obligation  by  leaving  the  State.  § 

Sec  1197.  SAME  SUBJECT— INTERPLEAD- 
ER,— Where  two  or  more  perscais,  between  whom  there 
is  privity  of  titie,  claim  the  same  thing,  debt  or  obliga- 
tion from  a  third  party,  such  third  party,  if  he  does  not 
himself  ckbn  any  interest  in  the  matter,  and  has  in- 
curred no  independent  liability  to  either  of  them,  may 
file  a  bill  of  interpleader  against  them  setting  forth  their 
several  claims  and  his  own  position  in  the  matter,  pray- 
ing that  the  claimu>ts  may  interplead,  tint  ^e  court 
may  adjudge  to  whom  the  subject  of  &pute  properly 

•Angell  V.  AngeU,  1  Sim.  &  S.  8S. 

fBonesteel  v.  Bonesteel,  S8  Wis.  245 ;  6  Cush.  241 ;  68  HI. 
100. 

tCIark  y.  Clark,  26  Atl.  Rep.  1012. 

SDentoD  T.  Dentoa,  1  Johns.  Oi.  364 ;  7  Ves.  171 ;  24  Ga.  406. 
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belongs,  and  if  suits  at  law  have  been  brou^t  against 
him,  he  may  also  pray  that  such  suits  be  restrained 
until  tbe  matter  is  adjudicated.  The  matter  is  largely 
regulated  by  statute  permitting  a  defendant  to  sul»ti- 
tute  a  tiiird  person  in  his  place  where  he  has  no  interest 
in  the  action.* 

Sec.  1198.  SAME  SUBJECT— RECEIVERS. 
— A  receiver  is  a  party  appointed  by  a  court  of  equity 
to  take  rfiarge  of  the  property  or  fund  in  controversy, 
pending  final  adjudication,  when  it  does  not  seem  best 
that  either  party  should  retain  it.  The  application  for 
the  appointment  of  a  receiver  does  not  affect  or  deter- 
mine the  ultimate  rights  of  the  parties,  but  the  plaintiff 
should  show  Ibat  he  has  a  clear  right  to  the  property  or 
some  Hen  or  claim  upon  it,  and  that  the  defendant  ob- 
tained it  tiu-ough  fraud,  or  that  the  property  or  the 
income  therefrom  is  liable  to  be  wasted  or  lost  by  the 
neglect,  misconduct  or  insolvency  of  the  defendant,  in 
order  to  justify  the  court  in  exercising  its  discretion  to 
appoint  a  receiver.! 

Sec.  1199.  SAME  SUBJECT— WHEN  A  RE- 
CEIVER WILL  BE  APPOINTED.— In  a  proper 
case,  a  receiver  will  be  appointed,  where  the  persrai 
entitled  to  the  possession  of  property  pending  litigation 

•Crawford  v.  fisher,  1  Hare  4S6;  SI  Mich.  89;  Civ.  Code, 
N.  Y.  Sec.  8S0;  Adams  Eq.  p.  803;  3  Pom.  Eq.  Jar.  Sec.  1322; 
Story,  Eq.  Jur.  See.  820. 

tBooth  T.  Clark,  17  Hot.  322 ;  High,  Rec.  Sec  1 ;  107  Mass. 
1 ;  67  Pa.  St.  88 ;  92  N.  C.  619 ;  41  Kan.  476 :  11  Md.  366 ;  86 
AIiuSTl. 


Digit  zed  by  Google 


S98  CHANCERY    JURISPRUDENCE. 

concerning  it  is  incompeteat  to  take  such  po8se9si(»i,  as 
infants,  lunatics  and  the  like;  so  a  receiver  will  be  ap- 
pointed where  both  parties  ore  equally  oititled  tn  pos- 
session, «8  co-tenants,  partners,  and  the  like,  but  it  is 
best  for  some  third  person  to  be  in  control,  and  irfiere 
the  party  entitled  to  possession  is  wasting,  destroying 
or  nusapplying  the  property  or  its  proceeds;  so  a  re- 
OMver  will  be  appointed  in  order  to  reach  property  of 
a  judgment  debtor  whi(^  cannot  be  seized  on  execution, 
and  by  statute  one  may  be  appointed  in  proceedings  to 
dissolve  and  wind  up  corporations.! 

fHicks  V.  HickB,  3  Atk.  «7S;  Wgrd  v.  Word,  90  Ala.  81; 
82  N.  C.  165;  79  Ga.  867;  8  Paige  8418;  «  N.  J.  Eq.  178;  77 
N.  Y.  STJB;  2  Tenn.  Ch.  898. 
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QUESTIONS  FOR  STUDENTS. 


The  questions  ore  numbered  to  correspond  with  the  sections  in 
this  book.  The  answers  and  references  for  further  study  may 
be  obtained  by  referring  to  the  corresponding  sections. 


SALES  OF  PERSONAL  PROPERTY. 

CIJAPTER  I. 

1051.  Explain  the  importance  of  the  law  of  sales, 
and  give  the  more  accurate  designation  of  the  subject. 

1053.  Define  a  sale,  and  name  four  essential  ele- 
ments in  a  contract  of  sale. 

1058.  What  is  tiie  differmce  between  bargain  and 
sale  and  cm  executory  agreement  of  sale? 

1054.  How  is  a  C(Hitract  of  sale  to  be  distinguished 
from, — ^bailment;  pledge;  chattel  mortgage;  assign- 
ment; consignment;  |pft;  and  exchange? 

1055.  Nune  the  principal  authorities  on  the  law  of 
sales. 

CHAPTER  II. 

1056.  What  general  rules  apply  as  to  the  capacity 
of  the  parties  to  the  contract  of  sale? 

1057.  Discuss  each  of  the  class  of  cases  in  which  a 
party  may  sell  though  not  the  owner  of  the  property 
sold.    What  is  the  general  rule? 

S99 
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1058.  Discuss  vrho  may  buy,  giving  iiie  general  rule 
and  the  exceptions. 

1059.  How  may  the  mutual  assent  of  l^e  parties  be 
miade?  When  an  offer  to  sell  is  made  when  does  it 
become  binding  on  the  other  party?  When  must  ac- 
ceptance of  an  offer  be  made?  What  is  necessary  to 
constitute  an  acoeptance? 

1060.  Discuss  the  offer  wad  acceptance  in  a  contract 
of  sale  made  by  post  and  by  telegraph. 

1061.  Wbrai  will  a  contract  of  sale  be  implied  with- 
out any  expression  of  the  will  or  intention  of  the  par- 
ties? What  remedy  has  the  owner  for  property  taken 
wrongfully? 

1062.  What  effect  has  mistake  on  assent  in  a  con- 
tract of  sale?  Explain  fully,  discussing  the  case  of 
Wood  V.  Boynton,  and  the  effect  of  a  mistake  as  to 
quality  or  a  single  point.  When  will  a  contract  be 
void  for  uncertainty? 


CHAPTER  III. 

1068.  What  is  the  effect  of  a  contract  to  sell  a  thing 
which  has  ceased  to  exist?  Why?  What  is  ihe  liability 
for  a  failure  to  perform  such  a  contract? 

1064.  May  an  article  not  yet  in  existence  be  the 
subject  of  sale?  What  class  of  such  articles  may  be 
the  subject  of  an  executed  sale?  What  is  meant  by 
potential  existence?  What  may  be  said  of  thuigs  being 
sold  which  have  not  a  potential  existence?    When  does 
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the  title  pass  in  sudi  oases?    What  may  W  said  as  to 
sales  for  future  delivery? 

1065.  Of  what  may  the  price  ctmsst,  and  how  is  it 
ascertained?  What  is  meant  by  a  fixed  price?  If  noth- 
ing is  said  as  to  price  how  is  it  determined?  Wbat  is 
a  reaaonahle  price,  and  bow  is  it  determined? 

CHAPTER  IV. 

1066.  What  was  the  purpose  of  the  statute  of 
frauds,  and  what  was  the  effect  of  the  17tii  section? 
Give  the  substance  of  this  section.  Who  may  take  ad- 
vantage of  the  ccmtract  being  within  the  statute  of 
frauds?  If  the  contract  is  partly  witiiin  and  partly 
without  the  statute,  what  is  the  effect? 

1067.  Are  executory  agreements  within  the  statute 
of  frauds?  Explain  fully.  What  was  the  effect  of 
Lord  Tenterden's  Act?  Give  Lord  Blackburn's  rule 
for  determining  what  contracts  fell  within  Ihe  statute 
of  frauds,  and  what  are  ctmtracts  for  work  and  labor. 
Discuss  the  holdings  in  America  as  to  what  are  con- 
tracts for  work  and  labor,  and  give  the  three  principles 
of  construction  laid  down  by  Schouler. 

1068.  Are  sales  at  auction  and  by  sheriffs  within  the 
statute  of  frauds? 

1069.  What  may  be  said  as  to  the  ctrntract  for  tak- 
ing back  the  goods  being  within  the  statute? 

1070.  What  classes  of  property  are  included  within 
the  words  "Goods,  wares  and  merchandise"  in  America? 
In  B^ngland? 
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1071.  What  n^y  be  said  as  to  fixtures  and  growing 
crops  when  sold  coming  within  \he  statute  of  frauds? 
Under  which  section  does  a  omtraet  for  the  sale  of 
fixtures  come?  What  classes  of  growing  crops,  and 
under  whidi  section  does  a  sale  of  each  fall? 

1072.  Discius  what  contracts  fall  within  the  clause 
"price  or  value  of  ten  pounds  or  upwards." 

1078.  What  exceptions  or  conditions  are  there  to 
the  statute  of  frauds  taking  effect? 

1074.  What  is  the  distinction  between  acceptance 
and  receipt? 

1075.  Give  tiie  proposititms  determining  ^at  con- 
stitutes an  acceptance.  What  is  the  pui^>ose  of  requir- 
ing actual  re<%ipt  and  acceptan<%?  Whoi  may  an  ac- 
ceptance be  given? 

1076.  Discuss  what  constitutes  an  actual  receipt, 
when  the  goods  are  in  possession  of  the  buyer  as  agent 
for  the  vendor;  in  the  possession  of  a  third  person,  and 
in  the  possession  of  the  vendor;  delivery  to  a  carrier. 

1077.  What  is  meant  by  earnest?  By  part  pay- 
ment?   What  will  constitute  part  payment? 

1078.  What  may  be  said  as  to  the  provisicm  of  the 
statute  of  frauds  as  to  a  note  or  memorandum  in  writ- 
ing as  affecting  the  rules  of  evidence  as  to  the  admission 
of  evidence? 

1079.  What  may  be  shown  by  parol  evidence  in  re- 
gard to  a  note  or  memorandimi  of  the  contract  of  sale? 

1080.  Discuss  what  will  constitute  a  note  or  mem- 
orandum in  writing.  Hay  the  note  be  on  separate  pieces 
of  paper? 
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1081.  Wbat  must  the  memorandum  show  to  be  suf- 
fident?  Discuss  fully.  Wbat  is  meant  by  a  signature? 
What  may  be  said  as  to  the  broker's  bought  and  sold 
notes  constituting  a  sufficient  memorandum? 


CHAPTER  V. 

1082.  What  is  the  distinction  between  executed  and 
executory  contracts  as  to  passing  title  in  the  thing  sold? 
Discuss  Fidly. 

1088.  What  is  the  efiFect  of  the  contract  where  the 
sale  is  of  a  specific  chattel  unconditionally? 

1084.  What  is  tiie  effect  of  the  ctmtract  where  Ae 
chattels  are  specific  but  the  sale  is  conditional?  Give 
the  three  rules  applicable  to  tiie  subject.  Discuss  the 
case  of  Brandt  v.  Bowlby.  Discuss  the  effect  of  a  con- 
tract in  which  the  payments  are  to  be  made  in  install- 
ments. 

1085.  What  is  the  effect  of  a  oontract  for  tiie  sale 
of  a  chattel  or  chattels  not  specific?  What  is  the  efifect 
as  to  articles  to  be  manufaotured?  As  to  tiie  sale  of  a 
portion  of  a  larger  quantity  of  the  same  matmal?  What 
is  the  holding  as  to  grain  stored  in  elevators? 

1086.  May  the  contract  be  (K>mpleted  by  tiie  subse- 
quent appropriation  of  specific  goods  to  ihe  contract? 
What  is  the  rule  as  to  who  may  make  the  selection  or 
election  of  goods  to  the  contract? 

1087.  What  is  the  efifect  of  the  contract  of  sale 
wh«i  the  vendor  has  reserved  expressly  or  by  impltca- 
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tioD  tite  ownership  of  the  goods?    How  may  tbe  jug 
duponendi  be  reserved? 


CHAPTER  VI. 

1088.  What  other  subjects  are  connecied  with  con- 
ditions in  sales?  Define  a  representation  and  state 
when  it  constitutes  a  condition  precedent  and  when  an 
indexHudent  covenant.  What  may  be  said  in  regard  to 
the  application  of  the  rules  determining  conditions? 

1089.  Is  impossibility  of  performance  an  excuse  for 
failure  to  perform  a  conditicHi  precedent?    Why? 

1090.  Must  a  condition  dependent  upon  the  act  of 
a  third  person  be  performed?  What  is  tiie  rule  as  to 
giving  notice  of  the  happening  of  a  future  event? 

1091.  Discuss  the  effect  of  sales  "to  arrive"  or  "on 
arrivaL"  What  is  meant  on  tiie  sale  of  a  "cargo?" 
What  is  a  oonunon  conditi(»i  in  regard  to  sales  on  ar- 
rival? 

1002.  What  is  meant  by  ocHicurrent  or  mutual  con- 
diticois?  Give  an  example.  What  is  the  effect  of  a 
failure  to  deliver  tiie  first  installment  of  an  entire  con- 
tract deliverable  in  inst^lmoits?  What  is  the  effect 
of  <a  failure  to  pay  for  such  an  installment?  Give  rea- 
8<ni  for  answer. 

1098.  What  is  the  implied  condition  in  sales  by  sam- 
ple? How  does  sale  or  return  differ  from  a  sale  m 
trial?  What  is  the  effect  of  sellmg  goods  by  a  particu- 
lar descriptitxi? 
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CHAPTER  Vn. 

1094.  Define  a  warranty,  and  discuss  its  effect  on 
the  contract. 

1095.  Discuss  iHiat  is  necessary  to  constitute  an  ex- 
press warranty,  uid  tiie  elements  to  be  considered  in 
determining  whether  one  exists.  Give  the  well-settted 
proposition  in  regard  to  express  warranties.  May  an 
oral  warranty  be  ^own  to  a  formal  written  agreement 
wiiich  does  not  mention  warranty?  What  is  said  as 
to  warranties  as  regards  unsomidness  in  horses?  To 
n^t  does  the  warranty  apply  as  a  rule?  May  an  agent 
warrant? 

1096.  What  is  meant  by  implied  warrants,  and 
from  what  do  they  spring?  What  is  the  rule  where 
there  is  an  express  warranty  as  to  one  thing? 

1097.  Give  iiie  established  rules  to  detennine  wfaoi 
there  is  an  implied  warranty  of  title.  Does  the  Tender 
by  the  mere  act  of  sale  warrant  that  he  has  title?  What 
is  the  rule  in  sales  by  public  officers?  What  is  the 
American  rule  as  to  the  implied  warranty  as  to  identity? 
As  to  the  genuineness  in  sales  of  commercial  paper? 

1098.  What  is  meant  by  caveat  emptor?  To  what 
extent  is  Hie  maxim  applicable  in  America?  If  a  chattel 
is  made  to  order  for  a  purpose  or  for  a  specific  use  what 
warranty  attaches?  What  warranty  is  implied  in  sales 
by  sample?  What  constitutes  a  sale  by  sample?  In 
sale  by  sample  and  the  goods  do  not  conform  to  the 
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sample  what  is  tiie  duty  of  the  buyer?    How  long  does 
the  warranty  of  merdiantability  last? 

1099.    What  important  exception   to   the  rule  of 
caveat  emptor  as  to  implied  warranty  of  quality? 


CHAPTER  VIII. 

1100.  Discuss  ^e  vendor's  duty  to  deliver,  and  ex- 
plain what  is  meant  by  delivery  on  Ihe  part  of  the 
vendor. 

1101.  What  is  necessary  to  oonstitute  a  delivery  by 
the  vendor  to  pass  title  or  property?  Must  the  vaidor 
send  the  goods  to  the  buyer  in  the  absence  of  agreement, 
custom  or  usage?  When  must  the  buyer  give  notice 
before  delivery  is  necessary? 

1102.  What  may  be  said  as  to  the  place  of  delivery, 
and  the  time  within  which  they  must  be  sent? 

1108.  Discuss  the  sufficiency  of  the  delivery  as  to 
quantity,  and  explain  what  is  meant  by  symbolical  de- 
livery and  when  it  may  be  made.  What  may  be  said 
as  to  the  delivery  of  growing  crops? 

CHAPTER  IX. 

1104.  What  are  the  buyer's  duties  generally?  For 
'vdiat  does  the  vendor  become  liable  if  he  defaults  in 
taking  «way  the  goods  from  the  place  of  sale?  Who 
determines  what  is  a  reasonable  time? 

1105.  When  should  acceptance  be  made  as  regards 
d^very?   What  may  the  buyea-  do  as  to  examining  the 


Digit  zed  by  Google 


QUESTIONS   FOR    STUDENTS.  807 

goods  before  acceptance?  If  the  goods  are  not  accord- 
ing to  contract  what  ^ould  the  buyer  do?  What  is 
the  effect  of  retaining  the  goods  and  using  them  by  the 
buyer? 

1106.  When  must  the  buyer  pay,  and  in  what  ways 
may  payment  be  made? 

1107.  Define  and  discuss  what  is  meant  by  tender. 
May  ihe  buyer  demand  a  receipt  on  tender  of  the  price? 

1108.  What  sort  of  a  payment  is  payment  by  prom- 
issory note?  Discuss  fully,  and  give  the  rule  when  the 
payment  is  made  by  giving  the  note  of  a  tiiird  person. 
When  suit  is  brou^t  by  the  vendor,  where  a  note  has 
been  given,  what  must  he  do  as  to  the  note?  When  will 
payment  be  presumed? 

CHAPTER  X 

1109.  Define  mistake,  and  discuss  when  a  contract 
of  sale  may  be  set  aside  on  the  ground  of  failure  of 
consideration.  If  the  buyer  gets  what  he  bargained  for, 
and  it  proves  worthless,  is  this  a  failure  of  considera- 
tion? 

1110.  What  is  the  effect  of  fraud  on  a  contract  of 
sale?  Explain  idiat  is  meant  by  fraud.  Give  the  ele- 
ments of  fraud  as  stated  by  Mr.  Benjamin.  On  whom 
may  the  fraud  be  perpetrated  in  a  contract  of  sale? 

1111.  What  is  the  general  holding  now  as  to  the 
effect  of  the  fraud  as  to  title  passing  to  tite  fraudulent 
buyer?  When  may  such  a  buyer  pass  title  to  an  innocent 
purdiaser  for  value?    What  must  the  vendor  do  to 
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rescind?  Wbat  must  an  innocent  purchaser  show  as 
against  the  vendor  under  a  contract  induced  l^  fraud? 
What  are  the  main  grounds  for  resdnding  a  sale  for 
fraud  on  the  vendor? 

1112.  What  are  the  ri^ts  of  the  buyer  where  he 
has  been  induced  to  make  the  contract  through  fraud? 
What  must  he  do  to  rescuid?  What  is  sufficient  to  con- 
stitute a  fraud  on  the  buyer?  Give  the  elements  which 
must  exist  to  constitute  such  a  fraud  or  deceit.  What 
may  be  said  as  to  fabe  statements  furnished  to  a  com- 
mercial agency  as  cMistituting  fraud?  What  will  con- 
stitute a  fraud  at  an  auction  sale? 

1118.  If  the  fraud  exists  as  against  creditors  ^Hiat 
is  its  eflfect  as  to  vendor  and  vendee?  Explain  and  dis- 
cuss what  will  constitute  a  fraud  on  creditors.  What 
is  the  general  holding  as  to  a  sale  where  the  vendor 
continues  in  the  apparent  owner^p,  use  and  possession 
of  the  thing  sold? 


CHAPTER  XL 

1114.  What  are  the  ri^ts  of  the  vendor,  (he  prop- 
erty not  having  passed,  for  a  breach  of  the  contract  of 
sale?    What  is  the  rule  of  damages? 

1110.  What  is  the  vendor's  remedy  where  title  has 
passed? 

1116.  Define  and  discuss  the  vendor's  remedies 
against  the  goods  on  breach  of  contract,  where  the  title 
has  passed,  and  the  goods  are  still  in  his  possession,  and 
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yfbtoe  the  goods  are  in  transit  to  the  buyer.    Does  Hie 
buyer's  failure  to  pay  tbe  price  rescind  the  otmtract? 

1117.  X)efine  and  explain  what  is  meant  by  a  lien. 
What  is  a  lien  implied?  Hov  may  it  be  waived  or 
abandoned?  How  is  it  lost  or  waived  when  the  goods 
are  in  the  hands  of  a  third  person?  If  part  of  the  goods 
are  delivered,  may  the  rest  be  held  for  the  whole  price? 

1118.  What  nmy  be  said  as  to  the  vendor's  rig^t 
to  resde  w&ere  the  buyer  has  not  paid  for  them  and 
taken  them  away?  May  It  be  done  in  America?  What 
steps  should  be  taken  in  sudi  a  resale? 

1119.  What  do  you  understand  by  the  ri^t  of  stop- 
page in  traruitu?  What  is  it  based  on?  How  many 
parties  must  there  be?  May  it  be  exercised  by  other 
than  the  vendor  of  the  goods?  May  it  be  exerdsed 
where  a  part  payment  or  conditional  payment  by  note 
or  bill  has  been  made?  What  is  meant  by  insolvency, 
and  how  is  it  shown? 

1120.  Explain  and  discuss  when  tiie  transit  may  be 
said  to  begin  and  end.  Wbat  may  be  said  where  the 
goods  are  in  a  warehouse  at  the  end  of  their  journey? 
Will  a  delivery  of  a  part  of  the  goods  to  the  buyer 
defeat  the  right? 

1121.  Explain  &e  method  by  which  l^e  right  is 
exercised.  What  is  the  liability  of  the  carrier  in  such 
cases? 

118S.  Explain  by  what  method  or  methods  the  ri^t 
may  be  defeated. 

112S.    What  is  the  effect  of  a  stoppage  in  tremtituf 
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May  tlie  buyer  tender  the  price  before  resale  and  get 
the  goods? 

CHAPTER  XII. 

1124.  From  what  may  the  breadi  of  contract  arise 
for  which  tiie  buyer  can  claim  redress? 

1125.  What  is  the  buyer's  remedy  for  a  breach  aa 
the  property?    What  is  the  rule  of  damages? 

1126.  What  are  the  buyer's  remedies  for  breach 
idien  the  contract  is  executed  and  title  has  passed?  If 
sued  for  damages,  may  the  vendor  counter-claim  for  the 
unpaid  price? 

1127'  After  obtaining  possession  and  title  of  the 
goods,  what  further  remedy  has  the  buyer  against  the 
vendor  for  a  breach  of  the  contract?  Discuss  eadi  rem- 
edy. What  is  the  general  rule  of  damages  in  an  action 
for  breach  of  a  warranty?  When  may  a  bill  in  equity 
for  specific  performance  be  maintained  in  a  contract  of 
sale? 
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EQUITY  OR  CHANCERY  JTJRIS- 
PRUDENCE. 

CHAPTER  I. 

1128.  What  may  be  said  as  to  the  origin  of  the  court 
of  chancery?  Explain  the  method  of  government  amor^ 
the  Anglo-Saxons  and  Germans.  When  did  the  king 
come  to  be  regarded  as  the  fountain  of  justice?  What 
was  the  Curia  RegisT  Who  was  oae  of  the  principal 
officers  in  the  kingdom  under  the  feudal  system?  What 
does  Blackstone  say  as  to  this  officer?  What  were  his 
powers  and  duties?  Why  was  the  Chancellor  called  the 
"Keeper  of  the  king's  conscience?"  What  writs  did 
the  Chancellor  issue?  What  was  the  purpose  of  the 
statute  of  Westminster  II.?  When  did  the  court  of 
chancery  assume  to  give  relief  in  cases  not  cognizable 
l^  the  law  courts?  What  was  the  origin  and  purpose 
of  the  writ  of  svhpeena?  When  were  matters  of  grace 
referred  1^  atatute  to  the  Chancellor?  How  were  ap- 
peids  to  the  Chancellor  or  suit  in  equity  instituted? 
What  may  be  said  as  to  the  nature  of  the  relief  granted 
in  chancery,  and  to  what  beneficial  use  was  it  early  put? 
How  did  the  court  of  equity  differ  from  the  law  court 
in  the  matter  of  fines  and  costs?  What  conflict  arose 
between  the  law  courts  and  the  chancery?  How  did  it 
eid?  What  is  the  present  state  of  the  diancery  courts 
in  Engluid? 

1129.  Discuss  the  early  history  of  chancery  courts 
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in  the  United  States.  How  was  equity  administered  in 
Pennsylvania  during  colonial  times?  Was  the  chancery 
a  separate  tribunal  in  most  of  the  States? 

1180.  By  the  adoption  of  the  code  system  in  some 
States,  what  three  ^sterns  of  administering  equity  in 
the  United  States  now  prevail?  Explain  eadi,  and  state 
whidi  qrstem  prevails  in  your  State. 

IISI.  Define  and  explain  what  is  meant  by  equity 
or  dwaoery  kw.  How  does  Sir  Henry  Maine  diarac- 
terize  equity? 

1182.  Kame  the  leading  authorities  oxl  equity  juris- 
prudeocb 


CHAPTER  n. 

IISS.  Has  equity  jurisdictifm  ovw  criminal  mat- 
ters?   Explain  fully. 

1184.  What  general  principle  or  doctrine  limits  the 
jurisdiction  of  equity  courts?    lUiistrate  and  explain. 

1185.  If  equity  has  established  its  jurisdiction,  and 
Uie  law  courts  alao  assume  jurisdiction,  will  the  equity 
jurisdiction  be  divested? 

1186.  When  will  equity  retain  jurisdiction  to  give 
relief,  thou^  tiie  matter  involves  purely  legal  ques- 
tioos? 

1187*    Explain  how  and  ^en  equity  will  assume 
jurisdiction  in  order  to  avoid  a  multiplicity  of  suits. 
llfB.    What  criticism  was  early  made  against  equity 
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eoiutsf  Does  equity  now  follow  precedents  in  making 
decisions?  What  is  meant  by  the  maxims  of  equity, 
and  how  are  they  classified  as  to  their  diaracter  and 
e£Fect? 

1189.  What  is  meant  by  prerequisite  maxims?  Dis- 
cuss and  illustrate  the  maxim  that  "He  who  seeks  equity 
must  do  equity."  Discuss  and  illustrate  the  maxim  that 
"He  who  comes  into  equity  must  come  with  clean 
hands."  Discuss  and  illustrate  the  maxim  that  "Equify 
aids  the  TigOant,  not  the  slothfuL"  What  is  this  rule 
called  in  equity? 

1140.  What  is  meant  by  descriptive  maxims?  Ex- 
plain Uk  maxim,  "Equity  acts  specifically,  and  not  hy 
way  of  compensati(Hi."  Explain  the  mesning  and  ef- 
fect of  the  maxim  that  "Equity  acts  in  personam  and 
not  in  rem."  Explain  the  maxim,  "Equity  follows  the 
law,"  and  state  the  limitations  of  its  application. 

1141.  What  is  meant  by  subsbantire  maxims!  Dis- 
cuss  the  maxim,  "Equity  suffers  no  wrong  without  a 
remedy."  Why  is  this  maxim  said  to  be  the  foundation 
of  equity  jurisdieticm!  Discuss  aad  explain  the  appli- 
cation of  the  maxim,  "Equity  regards  that  aa  dene 
whidi  ou^t  to  have  been  done."  WH]  the  maxim  be 
enforced  to  the  injury  of  innocent  third  perscxu?  Ex- 
plain and  discuss  the  maxim,  "Equity  r^ards  the  sub- 
stance and  intent,  not  the  form."  Illustrate  the  appli- 
cation of  the  maxim.  Explain  and  illustrate  the  maxim, 
"Equity  imputes  an  intent  to  fulfill  an  obligaticHi." 
Explain  and  illustrate  the  maxim,  "Equality  is  equity." 
Explain  the  meaning  of  the  maxim,  "Where  the  equities 
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are  equal  the  law  will  prevail."  To  what  equitable  doc- 
trine does  this  maxim  give  rise? 

1142.  What  is  meant  by  the  equitable  doctrine  of 
estoppel?  What  are  the  elements  necessary  to  create 
an  estoppel?   What  is  the  effect  of  estoppel? 

114d.  Define  and  discuss  the  doctrine  of  election  in 
equity.  When  does  it  become  necessary?  What  ri^^ts 
have  the  various  parties  required  to  elect?  What  is  the 
effect  of  an  election  once  made? 

1144.  What  is  meant  by  satisfaction  in  equity?  To 
^diat  extent  is  oral  evidence  admissible  in  regard  to  an 
oral  gift?  How  is  the  intent  of  the  grantor  to  be  deter- 
mined?   When  is  the  doctrine  applicable?    Illustrate. 

1145.  From  what  maxim  does  the  doctrine  in  regard 
to  performance  arise?  What  is  the  effect  of  the  doc- 
trine? 

1146.  What  is  meimt  by  equitable  ocmTeraion,  and 
from  what  maxim  does  it  arise?  When  does  the  con- 
version take  place  under  the  doctrine?  What  is  the 
effect? 

11 47*  What  is  meant  by  notice  as  an  equitable  doc- 
trine? When  does  it  become  important?  What  two 
kinds  of  notice?  Explain  each.  What  is  the  doctrine 
applicable  to  Us  pendens? 

1148.  Explain  and  define  what  is  meant  by  a  bona 
fide  purchaser  in  equity.  Will  purchasers  from  a  bona 
fide  purchaser  be  protected? 

1149.  What  is  the  doctrine  of  equity  in  regard  to 
penalties  and  forfeitures?  Does  it  extend  to  statutory 
penalties?    What  other  limitations  on  the  doctrine? 
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CHAPTER  III. 

1150.  What  is  meant  by  accident  in  equity?  What 
is  the  jurisdiction  of  equity  as  regards  accid«it? 

1151.  What  two  things  must  concur  to  warrant 
equitable  relief  in  cases  of  accident?  How  may  a  party 
be  injured  so  as  to  ^ve  rise  to  equitable  jurisdictioa? 
Explain  each,  and  illustrate.  Give  the  instances  of  ac- 
cidents for  idiich  equity  grants  relief  eniunerated  by 
Prof.  Bigelow. 

1152.  What  may  be  said  as  to  Mistake  as  a  ground 
for  equitable  relief?  What  is  meant  by  mistake  of  fact^ 
and  in  what  does  it  consist?  When  will  mistake  of  law 
constitute  a  mistake  to  be  relieved  against? 

1158.  What  may  be  said  as  to  mistake  of  law,  and 
the  reasons  given  for  not  relieving  against  it?  When 
will  courts  of  equity  regard  a  mistake  of  law  as  one  of 
fact?  What  law  is  it  that  ignorance  of  does  not  excuse? 
What  is  done  ^en  the  mistake  arises  from  a  statute 
subsequently  declared  void?  When  money  is  paid  un- 
der a  mistake  of  law,  what  is  the  effect? 

1154.  What  is  the  presumption  as  to  knowing  facts? 
What  mistake  of  fact  wUl  equity  relieve  against?  Dis- 
cuss fully.  If  the  fact  is  extrinsic  to  ttie  contract  will 
equity  relieve?  If  the  mistake  is  mutual  what  is  the 
effect?  If  it  is  only  a  mistake  of  one  of  the  parties? 
What  other  maxim  must  be  remembered  in  this  con- 
nection? 

1155.  Why  is  equity  jurisdiction  concurrent  in  cases 
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of  fraud?  Into  what  classes  was  fraud  divided  by  Lord 
Hardwicke?  Into  what  two  geoeral  classes  is  fraud 
divided? 

I1A6.  What  is  meant  by  actual  fraud?  What  are 
the  elements  necessary  to  make  a  mitrepresentation  CMt- 
stitute  a  fkvud?  May  fraud  result  from  the  suggestion 
of  a  falsdiood  or  the  suppreasion  of  the  truth?  What 
are  the  rights  of  a  party  defrauded  in  equity?  How  far 
will  the  equity  court  follow  property  taken  by  fraud? 

1156a.  Wherein  does  constructive  fraud  differ  from 
actual  fraud?  Into  what  classes  are  constructive  frauds 
divided? 

1167.  Discuss  constructive  frauds  arising  from  con- 
tracts made  in  violation  of  some  statute. 

1158.  What  are  the  classes  of  contracts  made  in  vio- 
lation of  public  policy  ^^lidi  are  regarded  as  ccnstruc- 
tive  frauds?  How  are  they  regarded  in  equity?  What 
conditions  may  be  annexed  to  legacies  in  restraint  of 
marriage?  May  husband  and  wife  separate  and  agree 
to  live  apart?  What  are  the  limitation  contracts  in  re- 
straint of  trade?  Will  a  contract  seeking  private  gain 
at  the  expense  of  the  public  service  be  upheld?  Wl^? 
What  may  be  said  as  to  lobbying? 

1109.  Name  and  discuss  the  classes  of  persona  stand- 
ing in  confidential  relations  who  will  be  protected  from 
having  such  relation  or  confidence  used  to  their  Injury? 
Explain  the  rules  applicable  to  eadi  of  such  fidudary 
relations. 

1160.  What  classes  of  persrais  are  protected  in 
equity?    Why?    What  is  meant  by  post  obit  bottds? 
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Wha.t  is  the  equitable  holdings  as  to  the  contract  of 
surety^p?  What  does  equity  require  of  a  debtor  in 
making  composition  with  creditors?  What  is  the  equit- 
able doctrine  in  regard  to  cmveyances  of  property  with 
intent  to  defraud  creditors?  What  presumptions  arise 
in  the  case  of  a  conveyance  without  consideration?  How 
may  this  presumption  be  overcome? 

CHAPTER  IV. 

1161.  Give  the  historical  origin  of  uses  and  trusts. 
What  was  the  effect  of  the  statute  of  uses? 

1162.  How  are  trusts  classified?  What  classifica- 
tion of  express  trusts  is  made?  Define  and  explain  a 
pure  or  passive  trust,  and  a  special  trust.  When  axe 
trusts  said  to  be  executory  and  when  executed?  What 
OHistniction  is  put  on  technical  words  in  executory  and 
executed  trusts? 

1168.  Define  an  express  private  trust,  and  designate 
the  parties  thereto. 

1164.  What  classes  of  property  are  subject  to  the 
creation  of  a  trust? 

1160.  Explain  and  discuss  voluntary  trusts,  and 
busts  for  value.  Why  may  a  voluntary  trust  be  good 
as  between  the  parties  and  void  as  to  creditors?  What 
is  the  effect  of  a  general  assignment  for  creditors. in 
America?  How  are  trust  deeds  made  to  take  the  place 
of  mortgages?  How  are  they  regarded  where 
customarily  used?  What  are  the  duties  and  obligations 
of- the  trustee? 
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1166.  Explain  how  express  trusts  are  created.  If 
the  language  is  optional  to  the  trustee,  is  the  trust  well 
created?  What  is  meant  by  a  quasi  trust?  How  is  the 
creation  of  trusts  affected  by  the  statute  of  frauds? 
Does  \he  statute  of  frauds  apply  to  trusts  in  personalty? 
What  is  necessary  as  to  the  writing  to  satisfy  the  statute 
of  frauds?  How  may  the  intention  to  create  a  trust  be 
made  to  appear? 

1167'  What  U  meuit  by  an  express  public  or  char- 
itable trust?  What  must  be  the  object  of  such  a  trust? 
What  purposes  hare  come  to  be  re(»gnized  as  public, 
80  that  trusts  may  be  created  for  t}ieir  benefit?  Discuss 
and  explain  each. 

1168.  How  are  public  trusts  created  and  construed? 

1169.  What  is  meant  by  the  doctrine  of  cy-pres  as 
applied  to  public  or  charitable  trusts?    Explain  fully. 

1170.  What  may  be  said  as  to  implied  or  resulting 
tarusts  to  charities? 

1171.  From  what  does  an  implied  or  resulting  trust 
spring?  What  must  be  shown  to  raise  such  a  trust? 
What  will  not  constitute  sudi  a  trust?  For  whom  will 
ibe  prestmiption  of  an  implied  trust  be  made?  For 
whom  will  it  not  he  made? 

1172.  What  becomes  of  the  residue  of  property 
conv^ed  to  a  trust?    Illustrate. 

1178.  Discuss  the  dispositicm  of  trust  property  on 
the  failure  of  heirs.  In  tiie  case  of  joint  t^iants,  luid 
joint  owners  of  a  mortgage,  what  is  the  equitable  doc- 
trine? 
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1174.  What  do  you  understand  by  constructiTe 
trusts?   Discuss  the  instances  of  such  trusts. 

1175-  Discuss  how  a  trust  results  from  the  renewing 
of  a  lease  by  a  partner,  trustee,  and  the  like,  in  his  own 
name. 

1176.  Discuss  resulting  tnists  from  benefits  be- 
stowed on  property  belonging  to  others,  and  illustrate. 

1177.  When  will  a  residting  trust  arise  from  the 
receiving  of  money? 

1178.  Illustrate  when  property  purdiased  with  trust 
funds  will  constitute  a  resulting  trust. 

1179.  Discuss  trusts  arising  ex  delicto,  or  frran 
torts.  Illustrate.  In  such  cases  who  is  the  owner  of 
the  property? 

CHAPTER  V. 

1180.  How  are  real  estate  mortgages  regarded  in 
equity?  What  is  meant  by  the  "equity  of  redemption?" 
What  other  instruments  and  contracts  will  be  regarded 
m  equity  as  mortgages?  Why?  Explain  iriiat  is  meant 
by  foreclosure  of  a  mortgage,  and  how  it  is  accom- 
plished and  what  is  the  result. 

1181.  What  is  meant  by  a  diattel  mortgage?  How 
are  they  regarded  in  equity? 

1182.  What  is  meant  by  an  equitable  lien?  By  an 
equitable  mortgage?  Explain  under  what  circum- 
stances equity  will  create  a  lien  on  land  or  duirge 
against  same. 

1188.    Define  an  assignment.     What  assignments 
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will  be  upheld  in  equity  that  ore  disregarded  at  law? 
How  does  tiie  assignee  take? 


CHAPTER  VI. 

1184.  Exfdain  the  necessity  for  tiie  existence  of 
equitable  remedies. 

1185.  Explain  and  discuss  Accounting  aa  an  equit- 
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PART  I. 
CASES  ON  TH£  LAW  OF 

SALES   OF   PERSONAL   PROPERTY. 


CHAPTER  I. 

THE  SUBJECT  lOTItODUCED  AND  DEFWBDl* 

A  S&U,  OB  BABOAIN  AND  SALE,  OJSmimjIBBXD  BBOH  OONTBAOT 
or  SUM,  OB  EXBOUTORT  AOBBBKBNX.t 

CROAT  ST  AL.  t.  GILS. 

31  K.  r.  431.    1673. 

Plainti^'  appeal  fram  order  of  Qeneral  Term,  setting 
aside  a  verdict  for  phiotifib  and  graiatiiig  a  nev  trial  in  an 
action  to  recover  for  wool  wlw^  tbe  defendant  had  dtom  frtna 
Bheep  to  wirioh  the  plaintib  claiioed  title. 

LoTT,  C.  C.  Aa  the  verdiet  of  the  rircoit  in  foror  of  the 
plaintifEs  was  ordered  by  Hbt  jodge  who  tried  the  action  on  the 
version  given  hy  the  def^idaint  of  tte  oontract,  or  agreement 
between  the  parties,  it  becomes  necesBaiy  to  refer  to  it  with  par- 
ticnlarity  for  the  purpose  of  aacertaumifl:  whether  his  ooncln- 
sion  of  law  based  hereon  was  correct 

The  defendant,  on  his  direct  ezadunartion,  after  st&ting  tiiat 
tbe  plaintiffs  called  on  him  about  tiM  20th  of  May^,  1864,  and 
that  he  and  tbe  plaintiff  Groat  h&d  some  conversation  about  the 
pnrcbase  of  his  sheep  and  lambs,  in  which  he  said  that  he  wanted 
to  sell  the  old  sheep  with  tiie  lambs,  and  that  be  woold  aA  (4 

*See  BKm.  1061-1066,  Tot.  8,  Oyefopadla  tA  Lam. 
1 8e»  So*.  1063,  Vol.  8,  Ojaiopaiia  «<  L«i(. 
t 
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apiece  for  tliem,  testified  as  follows:  "They  concluded  to  go 
And  see  the  Bheep ;  I  told  them  where  Giey  were ;  ooe  flock  was 
near  a  mile  from  tibe  hoose ;  they  went  off  tc^ether ;  went  to  the 
further  lot  first;  wben  Utey  came  back  from  this  lot  I  told 
them  where  the  oQiers  were;  I  told  them  I  did  not 
believe  Mtey  would  like  dtat  lot;  they  did  not  look  as 
well  as  the  othera,  aa  some  of  Oum  had  lost  thmr  wool; 
then  they  went  <^  to  see  the  other  lot  and  came  back ;  they  acted 
me  how  many  sheep  and  lambs  there  were;  I  told  them  I  could 
not  tell  how  many  Huae  were;  I  did  not  know  myself;  I  think 
I  said  Id  tin  nei^boi^iood  of  ao  nmny  deep  and  so  many 
Iambs;  titen  they  inquired  about  taking  the  deep;  it  waa  agreed 
that  tbey  sboidd  take  the  lambs  the  middle  of  September  and 
the  old  sheep  the  1st  of  November,  and  pay  me  $4  apiece  for 
sheep  and  lamba;  tins  was  tiie  contract;  tiiink  I  told  them  I 
would  give  them  a  good  cbance;  something  was  said  about 
cutting  the  Iambs*  tails  off;  I  told  them  I  thought  it  was  not 
prudent ;  I  tried  to  dissuade  t^em  f nnn  having .  it  dcme ;  that 
th^  had  got  too  lai^  and  might  die;  sometiiing  was  said  in 
answn-  to  it,  bat  I  dont  know  just  what ;  tbey  aaked  me  if  the 
sheep  were  sound  after  they  bad  been  to  see  them ;  I  told  ttiem 
I  did  not  oonaider  them  entirely  sound';  Ihen  they  asked  that  I 
should  doctor  the  deep  if  they  needed  it ;  I  told  them  I  would ; 
after  the  talk  they  handed  me  over  twenty-five  dollars  to  bind 
the  baigaon^  as  they  said;  then  they  went  awap."  On  his  cross- 
examination,  be  88Dd:  "Vfhen  Groat  and  Jaoobia  were  there 
in  May,  I  had  sheep  in  two  lots;  the  sheep  I  sold  tiiem  were  in 
the  lots  mentioned ;  I  sold  them  all  that  were  in  these  lota ;  did 
not  know  how  many  deep  I  bad;  had  not  oomtted  them  for 
some  time;  sometimes  they  die;  told  ihem  I  did  not  know  how 
many  I  bad ;  that  there  would  be  in  the  neigbborhood  of  ninety 
old  deep ;  they  were  to  take  aU  Use  sheep  in  the  two  lots,  ex- 
cept two  backs  and  a  lame  ewe;  titey  got  all  the  sheep  in  Hie 
two  lots  except  two  bui^  and  a  lame  ewe;  they  agreed  to  give 
'  $4  per  head;  in  the  bargain  they  were  to  have  all  the  deep 
except  two  bucks  and  a  lame  deep;  I  agreed  to  sell  the  sheep 
at  that  price ;  nothing  was  said  about  Mm  wwd ;  they  got  nine^- 
two  old  sheep  and  seventy-one  lambs."  Andi  on  fnrther  re- 
direct examination  he  said:    "Vlhea!  they  made  the  contract 
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for  these  dheep,  there  was  natbing  said  about  the  wool."  And 
also:  "Scnne  of  the  lamba  came  in  March,  and  so  alcai$r,  and 
some  were  only  a  few  days  oM;  some  time  in  August  is  the 
usual  and  proper  time  for  taking  lambs  from  sheep ;  they  ihad 
not  been  separated  from  the  sheep  on  tiie  19ih  of  May;  Mte 
laidbs  were  in  no  ocmditlon  to  be  separated  from  the  sheep  at 
that  time  witiiout  ruining  the  bmbs."  t 

The  preceding  statement  of  the  defendant's  evidence  conteJns 
all  that  relates  to  the  negotaattion  end'  making  of  the  agreement, 
and  fully  justifies  the  ocnstraction  given  to  it  by  the  learned 
judge  at  the  circuit.  It  is  dear  that  tiie  plaintiffs  intended  to 
buy  of  the  defendant,  and  that  it  was  his  intention  to  sell  to 
them  all  of  the  sheep  and  lambs  that  were  Thinning  in  the  two 
lots  of  Land  referred  to  by  him  (except  two  bucks  and  a  lame 
ew«,  as  to  the  id^itity  of  which  tbere  was  no  question) ,  at  $4 
per  head,  and  ibsA,  no  fnrtber  or  other  designation  or  selection 
was  contemplated.  Ail  the  partiea  understood'  what  particular 
Bheep  and  lambs  were  inteix^d  to  be  scdd,  and  there  is  no  doubt 
that  these  were  sufBciently  identified.  Indeed,  the  £s0t  does 
not  appear  to  have  been  disputed  on  the  trial.  Under  such 
circumstances,  when  the  terms  of  the  sale  were  agreed  on,  and 
the  payment  of  $25  was  made  to  the  defendant  on  account  of 
the  purdiaBe  mon^  l^  the  plaanldffs,  tiieir  Halbilil?  became 
fixed  for  the  haJanoe,  which  was  aseertunable  by  a  Eomple 
arithmetical  calcQlatBoui  based  upon  a  count  of  Ute  sbeep  and 
lambs  and  the  price  to  be  pedd  per  head  for  tiiem.  No  delivery 
of  them  or  other  act  whatever  in  relation  to  them  by  tbe  defend- 
ant was  required  or  intended.  Tbe  plaintiffs  were  to  take 
them  without  any  agency  in  delivenng  liiem  on  iite  puit  of  the 
defendant,  and  they,  from  the  time  the  agreement  was  made, 
became  tbe  owners  t^reof.  The  defendant  subsequently  kept 
them  at  the  risk  of  the  pMntafh.  Chancellor  Kent,  in  bis 
Commentaries,  vol.  2,  p.  492,  in  statnrc  the  rule  governing  sales 
at  common  law,  aays:  "When  the  t^Tus  of  sale  are  agreed 
on  and  llie  befgadn  is  struck,  and'  eveTytiting  ^lat  the  seller 
tus  to  do  with  the  goods  is  complete,  the  contrail  of  sale  be- 
comes absolnte  as  between  the  partdee  without  actual  payment 
or  delivery,  and  tbe  property  and  llie  risk  of  accident  to  ths 
goods  vest  in  tbe  buyer."    This  rule  ds  modified  by  our  statute 
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of  fraods  bo  far  ss  to  reqniie  in  certsiii  oaees  that  a  note  or 
memoroiidma  of  the  ooQtract  shall  be  made  in  writing  and  stdj- 
ecribed  by  the  parties  to  be  (jurged,  or  Itett  the  ba;<er  AaH 
acc^t  and  reoeiTe  a  part  of  tbe  property  sold^  or  at  the  time 
paiy  some  part  of  the  parcfaaae  money;  and  in  such  caaee  he 
says,  at  p.  ^9:  "When  the  bargain  is  made  aod  is  rendered 
binding  by  giving  earnest,  or  by  part  paymrait,  or  part  deldvery, 
or  by  a  oomplianee  with  tibe  requisition  of  tibe  statute  of  frauds, 
the  property,  and  with  it  the  ri^  attach  to  the  parcfaaseri  bat 
though  tite  seller  has  parted  with  Hbs  title,  he  may  retain  poe- 
BessitHi  ontil  p^ment"  The  fact  that  the  number  of  the  dieep 
and  Iambs  sold  was  not  ascertained  at  the  time  the  temw  of  sale 
were  agreed  cm  did  not  prevoit  the  application  of  the  rule  re- 
ferred to  in  ttus  case.  It  is  trae  that  the  same  learned  jurist, 
after  stating  that  "it  is  a  fandamentol  priinnple,  pervading 
everywhere  the  doctrine  of  sales  of  chattels,  tMt  if  goods  of  dif- 
fermt  values  be  sold  in  bulk  and  not  separately  and  for  a  mngle 
price,  or  per  aversionem,  in  the  language  of  the  aiTilians,  the 
sale  is  perfect  and  the  riA  witb  the  buyer, ' '  adds,  ' '  but  if  they 
be  sold  by  oumber,  weight,  or  measure,  the  sale  is  incomplete, 
and  the  risk  oontimiee  with  the  seller  until  12ie  specifie  property 
be  separated  and  idesitified."  The  present  oase  is  not  one  of 
the  latter  class.  That  rule  has  refereooe  to  a  sale,  not  of  spe- 
cific property  clearty  ascertamed,  but  of  such  as  is  to  be  separ- 
ated from  a  larger  quanta^,  and  is  neeeesaiy  to  be  identified 
before  it  is  susceptible  of  delivery.  The  rule  or  principle  does 
not  apply  where  the  number  of  tlie  particular  ooiticks  sold  is 
to  be  ascertained  for  tbe  sole  purpose  of  'ascertaining  tbe  total 
valoe  thereof  at  certain  specified  rates  or  a  designated  fixed 
price.  I^is  diatinctHnt  is  reoognized  in  Crofoot  v.  Bennett,  2 
N.  T.  258;  Kimberiy  t.  Patdiin,  19  id.  330;  Bradley  v.  Wlieeler, 
14  id.  496.  The  sale  in  qnestifHi  was  in  fact  of  a  particalsr 
lot  of  sheep  and  lambs,  and  not  of  a  certain  mxUagnated 
number  to  be  selected  and  delivered  at  a  future  time,  and  the 
postponcm^tt  of  the  time  for  taking  l&em  away  <fid  not  pre- 
vent the  title  passing  to  the  ptaintiSa. 

A  sale  of  a  specified  chattel  may  pan  tbe  property  tiierein 
to  tikB  veadee  and  vests  tlie  title  in  hint  wdtbomt  deliveiy.    Sea 
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Chitt7  on  CootradB  (Stli  Am.  ed.),  332,  and  Terry  v.  Wheeler. 
25  N.  T.  520. 

All  the  parties  appear  to  have  midetstood  the  tmnsactitai,  ast 
the  time  it  Ixxik  place,  66  b  present  abeokte  sale  and  diange  of 
title.  Wh&t  was  said  about  catting  the  lambs'  tsdls  off  aod 
doctoring  the  sheep,  if  they  Deeded  it,  is  evidenoe  of  snob  under- 
Btanding,  and  there  is  nothing  in  Trbei  is  said  to  have  been  the 
agreement  about  taking  them  away  inoonsistent  witii  it.  Tba,t 
gave  tbe  plaintifib  the  privil^e  of  leaiving  them  in  t^  defend- 
ant's pastore  till  tbe  time  specified  for  taking  tbiem  away,  but 
did  n<yt  deprive  them  of  the  riglit  to  take  them  before,  if  they 
chose  so  to  do.  .   .  . 

It  follows,  from  what  has  been  said,  that  lihere  was  no  error 
in  the  ruling  of  Hhe  judge  that  tihe  title  to  the  ^leep  passed  to 
the  pladntiffs  unmediately  upon.'  tlie  oompIeftitHi  of  the  oontraot 
and  19ie  payment  of  the  $25  by  them,  '^t  neceeBsrily  carried 
with  it  tbe  rigtit  to  the  wool  on  them,  it  being  shown  that  there 
was  no  reservatioD  tivereof,  or  aoytjiing  said  about  it  during 
tbe  negotiation  or  at  the  time  t^  ctrntract  was  made.  It  is  not 
a  miere  presumption,  as  stated  in  the  prevailing  opinion  in  the 
Supreme  Court,  that  the  parties  "intendied,  in  the  absence  of 
evidence  to  the  oontnuy,  that  t^e  title  to  tiie  wool  ^wmld  t<A- 
low  the  title  to  tbe  ^tteep."  As  wbs  well  sadd  by  Justice  Ingalls 
in  his  dissenting  opinion,  "Wben  the  sheep  were  sold  t^e  wool 
was  grown  and  wbs  s  part  of  the  sheep,  adding  to  their  value," 
and  there  is  no  reason  or  prindpte  for  saying  that  such  particu- 
lar part  did  not  pass  to  the  pnrcAittser  witti  the  rest  of  the  ani- 
oaiiM.  The  sale  was  of  tbe  entire  auiTnal,  and  not  of  different 
pairts  or  portions  constituting  it,  or  of  what  it  was  formed. 

Assuming  then  tjiat  the  legal  effect  of  tbe  agreement  of  the 
parties,  as  testified'  to  by  tbe  defendant  himself,  was  to  vest  l^e 
title  to  the  wool  in  the  plaintiffs,  it  was  dearly  incompetent  to 
show  a  custom  in  Colombia  County,  wbwe  the  transaction  took 
place,  that  tbe  wool  of  sheep  sold,  under  tlie  arcumstanoes 
disclosed,  does  not  go  to  the  pordhaser.  See  Wheeler  T.  New- 
boold^  16  N.  T.  392,  401. 

AH  oanonr. 

Order  reversed. 
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CfUNNINGHAM  v.  ASHBBOOK  BT  AL. 

50  Mo.  553.    1855. 

AxSinoD  for  the  price  of  a  drove  of  ht^  flUeged  to  bKre  been 
wAA  and  dediveroi  to  defend&nlH. 

The  defeodaoto  slanght^vd  and  packed  hogs  for  tiieniaelTes, 
and  alao  ^ngbtered  for  others.  Tbe^  had  on  arrai^em^t 
with  liEcAUiBter  and  wiUi  Wliittaker,  packers,  tiiat  each  Bfaonld 
hare  one-third  of  all  the  bogs  stenghtered  l^  tfaem  for  the  sale 
of  the  offal.  Plaintiff's  drove  of  bo^  148  in  immber,  was  en- 
gaged ait  $4.15  per  bnndred,  net  waght,  to  be  delivered  at  da- 
fendants'  slaughter-house,  and  killed  flsid  wei^ied  by  the  boTer, 
by  a  mttc  who  bought  principally  for  the  defeodants,  bnt  at 
times  for  McAllnst^  and  Whittteker.  On  ttsis  ocoasioa  he  did 
not  say  for  whom  he  was  buying,  bnt  the  seller  supposed  he  was 
buying  for  defoidaiits.  llie  hogs  were  deliveredl  at  defendants' 
slaughter-bouae,  and  were  killed  the  next  mcntunir.  Defendants 
then  notified  plaintiff  to  caH  <at  McAllister  la  pa<&ing-bouse  the 
following  day  and  see  the  hogs  weighed,  aavi  get  his  pay.  That 
ndgbt  the  stougbter-hotiae  and  hogs  were  burned.  The  plaintifiF 
jtm  nonsuited,  and  sued  out  a  writ  of  error. 

Leonabd,  J.  TIhe  only  things  easential  to  a  valid  sale  of  per- 
sonal property  at  oonunon  law  were  a  proper  subject,  a  price, 
and  &e  consent  of  the  contracting  parties,  and  when  these  coo- 
curred  the  sale  wias  complete,  and  the  title  passed  without  any- 
thing more.  (2  Black.  CSchil  447;  Bloxam  v.  Sanders,  4  BaiiL 
&  Ores.  941.)  The  teim  "sate,"  however,  in  its  largest  sense, 
may  include  eveoy  agreement  for  the  transf  emug  of  ownea^p, 
whether  immediate  or  to  be  otnnpleted  afteirwaids;  and  goods, 
in  reference  to  the  disposition  of  them  hy  sale,  may  be  considered 
as  existing  separately,  and  ready  for  inumecbafte  delivery,  or  as 
a  part  of  a  larger  mass  fmn  which  they  must  be  separated  by 
cotmting,  weif^mg,  or  measuring,  or  as  goods  to  be  hereafter  ' 
procured  and  supplied  to  the  buyer,  or  to  be  nvanufacinired  for 
his  use.  Goods  of  the  first  sort  are  the  only  proper  sabjects  of 
a  common  law  sale,  which  is  striobly  a  transaetntm  opendin^  as  a 
present  tnansfer  of  ownership,  and  does  not  include  executory 
eontraota  for  the  future  sale  and  deUvevy  of  personal  imipertiy, 
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altboug'h  there  are  some  apparently  antmuloiia  cases  in  our 
books  in  whicih  transactJoos  in  reference  to  goods  to  be  Bepa^ 
rated  from  a  mafis  seem  to  have  been  treated,  where  there  bad 
been  a  oonstnictiTe  delivery,  aa  valid  aales,  producing  a  present 
change  of  property. 

The  general  rule,  however,  ia  otherwiae,  «nd  all  the  different 
sorts  of  goods  to  whidh  we  have  referred,  except  ^bs  first,  are 
nnder  onr  law  the  proper  subjects  only  of  executory  agreements-, 
— contracts  for  the  future  sale  and  deiivery  of  tbem 

Although  at  oommoD  law  eoaBeat  elone  was  sufficient  to  con- 
stitute a  valid  sdl&j  the  statute  of  frauds  has  now  intervened, 
and  other  fomialities  are  preectdbed  wihidh  must  be  observed, 
OP  wbat  was  before  a  valid  tranafeT  of  property  is  now  of  no 
validity.  The  statute,  beginning  where  tte  commoo  law  stopped, 
requires  some  one  of  these  solemnities  to  be  added  to  the  trans- 
action before  it  shall  be  considered  «8  oomptete,  so  as  to  effect 
a  change  of  ownerslup ;  and  the  matter  here  relied  upon  as  the 
statute  evidence  of  the  completion  of  the  contract  was  iite  cfaBinge 
of  poeseBsion.  This  provision  of  the  statute  implies,  it  is  said, 
a  delivery  of  Ute  ttuog  sold  on  the  part  of  Ute  debtor,  and  an 
aoceptau'ce  of  it  by  the  buyer,  with  An  intention  on  the  one 
side  to  p«rt  with,  and  on  the  otJier  to  accept,  the  ownership  of 
it ;  aad  it  is  not  enough  that  the  mere  natural,  actual,  corporeal 
poasession  should  be  ebanged,  but  there  must  be  a  change  of 
the  civil  possession,  w4iich  is  a  holding  of  the  thing  with  ihe 
design  of  keeping  it  as  owner ;  and  Urn  brings  us  to  an  examina- 
tion of  the  instpQcti<xi  complained  of,  and  whdch  resulted  in  utm- 
sniting  tiie  plaintiff.  .   .   . 

It  is  to  be  remarked  that  this  ia  the  sale  of  a  specific  com- 
modity,— ^the  whole  dirove,  and  not  of  a  part,  to  be  aseertaioed  by 
counting  out  the  required  number, — and  therefore  the  title 
pa^ed  as  soon  as  the  bargain  was  oompleted  by  the  delivery. 
It  was  not  a  transaction  in  relation  to  the  sale  of  part  of  a  mass, 
wibich  could  not  take  effect  aa  a  present  sale,  immediately  chang- 
ing the  property,  until  the  separation  was  actually  made ;  aed 
it  is  poesiUe  aomie  oonfnaiott  may  have  arisen  here  by  not 
clearly  distingnisiung  betwerai  the  sale  of  «  specific  oommodiiy, 
clearly  separated  and  cKstin^i^ied  from  all  others,  as  a  specific 
drove  of  stock,  and  of  an  tndefimte  commodity,  aa  a  hundred 
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barrels  of  com  out  of  tbe  party's  crib,  or  a  hundred  mules  oat 
of  ids  drove,  when  t^  s^er  is  boasd  to  separate  and  identify 
the  particular  part  sold,  before  it  can  peas  in  property  to  the 
porehaser.  .   .   . 

This,  Qien,  was  a  presori;  atrreement  between  these  parties  for 
tbe  sale  of  a  specdfio  oonuDodity  for  a  price  settlsd  between 
them,  so  as  to  be  capable  of  fatare  ascertainment,  without  fur- 
ther referenoe  to  ttumselves,  immediately  passed  the  title  to  the 
buyer,  if  tbe  oeremony  of  delivery  required  by  Uie  statute  of 
frauds  was  complied  with,  and  there  baiving  been  a  delivery  in 
fact,  the  whole  qoeBtion  was  with  what  iutesition  that  d^ivery 
was  made, — wbeth^  merely  tiiat  the  bogs  nrig'ht  be  weig:bed, 
neither  party  being  bound  in  the  meantime  by  wbat  had  passed 
betweeo  them,  or  aa  the  formal  completion  of  the  bargain  to 
bind  tbe  parties  and  vest  the  ownership  in  the  purchaser. 

We  come  now  to  an  examinatiiMt  of  tbe  instmotaon  complajned 
of,  the  snbHtaiDce  of  wbdcb  is,  that  if  Hbe  <bogs  were  sold  by  net 
weight,  to  be  ascertained  by  waghing  after  they  were  slaugh- 
tered' and  cleaned,  then  the  i»'eBampti(»t  that  the  sale  was  com- 
pleted by  tbe  deHvery  is  met  end  repelled,  and  the  loss  falls  on 
the  plaintiff,  as  owner,  unless  he  shows  that  the  parties  intended 
the  sale  to  be  complete  upon  tbe  delivery.  The  jury  would,  no 
doubt,  have  so  ondeistood  the  directum  when  they  came  to  api^ 
it  to  the  case,  and  such  too,  we  mppose,  was  the  meaning  of 
tbe  court;  but  we  do  not  otmcur  in  this  view  of  the  law.  Ceiv 
tainly  this  eircnmstance  was  proper  for  tbe  jury  upon  the  quea- 
tion  of  the  mtention  of  the  parties  in  ehanging  the  aotual  pos- 
scssiwii,  and  might  have  afforded  a  very  proper  topic  of  com- 
ment  to  counsel  in  arguing  the  question  of  faet  before  than; 
but  we  do  not  think  any  weU  considered  case  has  gone  the  length 
of  declaring  that  it  changed  the  strong  natural  presumption  to 
be  derived  fnnn  the  actual  delivery  <tf  the  prop^ty,  and  imposed 
ui>oa  the  other  party  the  necesnty  of  showing  that ' '  the  parties 
intended  the  sale  to  be  atm^nte  ancl  complete  before  the  weigh- 
ing," and  we  feel  well  assured  that  there  is  no  principle  upon 
whioh  thns  portion-  can  be  mainAained:  We  find  it  freqnentJy 
repeated  in  tihe  boobs,  that  when  anytbdng  remains  to  be  doae 
by  the  seller,  such  as  counting,  weighing,  or  measuring,  tbe  title 
does  not  pass ;  and  this  is  certainly  correot  when  tius  (^>eration 
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is  necessary  in  order  to  sepoi^te  liie  goods  frtsn  a  larger  mass 
of  vhioh  they  are  a  part ;  bat  that  is  not  iHm  case,  and  we  think 
that,  by  keeping  llhe  distiiiction  betwe^i  a  speoi&c  and  an  indefi- 
nite oomiDOdity  in  view,  most  of  the  eases  upon  iiuB  subject 
can  be  explained,  and  their  at^arent  oondict  reconciled.  It  ia 
also  certanuily  tme  ^mt,  in  determining  tlie  question  as  to  the 
purpose  of  the  parties  in  chan^g  the  actual  posseenoD',  the 
fact  that  the  price  is  to  be  subBequently  ascertained  by  refer- 
enee  to  the  net  weigbt,  and  tbeu  paid,  is  proper  to  go  to  tiie 
jury ;  but  possession  is  so  mucit  of  the  essence  of  proi>erty,  as 
it  is  that  alone  wMeh  «nables  ub  to  enjoy  a  thing  as  property, 
and  the  natural  connection  betveen  property  and  possession, 
especially  in  nxmiibles,  is  so  strong,  that  the  piesumptdon  aris- 
ing from  a  change  of  actual  possession  tlhat  it  was  intended  also 
as  a  change  of  tiie  prop^ir  is  not,  in  our  view,  oreroome,  as  a 
matter  of  law,  by  the  fact  here  r^ed  upon,  that  tlie  thing  bar- 
gained for  was  to  be  paid  for  by  w^ght,  to  be  ascertained 
after  the  delivery,   .    .    . 

We  repeat  wha.t  we  have  before  said,  it  is  a  questioii  for  the 
jury.  If  Uk  delivery  were  for  the  purpose  of  posEnng  i^e  prop- 
erty, it  had  Uiait  effect  although  the  price  was  to  be  afterwards 
asoertained  and  paid  according  to  net  weigiit ;  and  ^re  is  no 
rule  of  law  that,  under  sadi  circnmstanoeB,  tJie  presumption 
arifflug  frcon  the  delivery  is  met  and  repelled,  and  that  otlier  evi- 
dence becomes  neoesary  in  order  to  make  out  a  prima  facie  case 
of  a  present  sale.  The  seller  has  a  right,  notwithstaiiding  his 
bargain,  to  retain  his  property  till  he  is  paid,  unless  he  agrees 
to  allow  the  pnrduser  a  credit,  (the  bai^ain  for  an  immediate 
transfer  of  property  implying  a  present  payment  of  the  price,) 
and  henoe,  when  tbete  is  no  nnderstandjng  as  to  the  time  of 
payment  othw  t^Lan  wiuat  is  implied  in  the  postponement  of  it 
until  the  quantily  of  the  Hiing  sold  is  asoertained'  in  the  manner 
indicated  in  the  oontrent,  this  circumstance  is  certainly  enti- 
tled to  confflderatdon  wrth  the  jury  in  detenndning  tiie  character 
of  the  delivery,  whicii,  if  initeuded  to  pass  the  tiling  in  property, 
deprives  the  seller  of  bis  security  upon  it  for  the  price  at  the 
game  time  that  it  throws  upon  the  buyer  the  future  risk. 

The  i*tdgment  is  reversed,  and  the  coute  remanded. 
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A.    SALE    DfflTINOUISHED    FItOH    OTHEB    TBAHSACTIONB.*— FBOU    A 
CONTRACT  FOB  LABOB  AND  HATEBIALS. 

LEE  T.  asiPFIN. 
i  Best  &  Smith,  S72.    1861. 

Declamtioii  egainst  tiie  defeadaiLt,  as  tbe  ezecntor  of  ooe 
Frances  P.,  for  goods  bai^ained  and  sold,  goods  sold  and  deliv- 
ered,  and  for  work  and  l«Jmr  dtme  end  nraterrak  provided  bjr 
the  plaimtaff  as  a  surgeon-dentist  for  tbe  said  FroneeB  P. 

Plea,  that  tiie  said  Franoes  P.  never  was  indebted  as  alleged. 

The  actioa  was  brou^t  to  recover  the  som  of  £21  for  two 
sets  of  •asrij&saa^  teeth  ordered  by  tbe  deceased. 

At  the  trial,  before  CromptoiL,  J.,  at  Hie  sittings  Cor  Middle- 
Bex  after  Michaelmas  term,  1860,  it  was  proved  hy  tbe  plsinUff 
that  he  bad,  in  pursuanoe  of  an  oMer  from  -Qk  deceased',  pre- 
pared «  model  of  her  moutlh,  and  made  two  sets  of  artificial 
teeth;  as  soon  as  tihey  were  ready  he  wrote  a  tetter  to  the  de- 
ceased, requesting  her  to  appoint  a  day  when  Ibe  oouH  see  her 
for  t^  purpose  of  fitting  them.  To  this  oonunuDloation  the  do- 
ceased  replied  a»  foUows. — 

My  Deab  Sir, — I  regret,  after  your  kind  effort  to  oblige  me, 
my  health  wiU  prevent  my  taking  advantage  of  the  early  day. 
I  fear  I  may  not  be  aWe  ior  some  diaya.    Tours,  etc., 

Feanoes  p. 

Shortly  after  writii^  t!he  above  letter  Frances  P.  died  On 
these  facta  the  defendbot's  oounsel  oontended  that  the  plaintiff 
OQ^t  to  be  nonsuited,  on  the  groomd  that  there  was  do  evidence 
of  a  delivery  sndi  aoceptanee  of  the  goods  by  the  deceased,  nor 
any  maaorandum  in  writing  of  'a  contract  within  IJk  meooiDg 
of  the  17th  section  of  liie  statute  of  frauds,  29  Car.  II.  c.  3,  and 
the  learned  judge  was  of  that  opinion.  The  plaintiff's  oounsel 
th«i  oontended  tiiat,  on  the  authority  of  Clay  v.  Yates,  1  H. 
&  N.  73,  ttie  plaintiff  oould'  recover  in  the  actitm:  on  the  ooimt 
for  work  and  labor  done,  and  materiolfi  provided.  The  learned 
judge  declmed  to  nonsuit,  and  directed  a  verdict  for  the  amount 

*See  Sec  1064,  Vol.  8,  Cyclopedia  of  "Lkw, 
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elajmed  to  be  eotered  for  the  plaintiff,  wilb  leave  to  Hbe  defcnd- 
anit  to  iBove  to  enter  a  uonsnit  or  VOTdict. 

In  Hilar7  term  followmg,  a  role  nisi  having  been  obtained 
acoordutgl^, 

Crohpton,  J.  I  tliink  Umi  fbis  role  aogbi  to  be  made  abeo- 
lute.  On  tiie  second  point  I  am  of  Hie  same  opinkat  as  I  was 
at  the  trial.  Ilere  is  not  any  soffieient  memDnrndmn  in  writ- 
ing of  a  contract  to  satisfy  tbe  atatnte  of  frauds.   .    .   . 

The  main  question  whiob  arose  at  the  trial  was,  whetlher  the 
contract  in  the  second  comut  ooold  be  treated  as  (me  for  work 
and  labor,  or  whether  it  was  a  CMntraot  for  goods  sold  and 
delivered.  Tbe  distinction  between  these  two  canses  of  action 
is  sometimes  very  fine;  but  where  the  conta'aet  is  for  a  chattel 
to  be  mode  and  delivered,  it  clearly  is  a  contreict  for  tt»  sale  of 
goodsL  lliere  are  some  oases  in  which  tiie  supply  of  tbe  ma^ 
terials  is  ancillary  to  the  contnact,  as  in  the  case  of  a  printer 
supplying  t&ie  paper  fm  whidh  a  book  is  printed  In  audi  a 
case  an  action  might  perhaps  be  brought  for  work  aiiid>  labor 
done  and  mateirialB  provided,  as  it  ooold  bairdly  be  said  tliat  Hbe 
subject  matter  of  tbe  oontract  was  the  SEble  of  a  (duttel:  perhaps 
it  is  m<»«  in  the  nature  of  «  contract  merely  to  exercise  i^ill 
and  labor.  Clay  v.  Yates,  1  H.  &  N.  73,  turned  tat  its  own  pe- 
culiar cdrcumstanoeB.  I  entertain  some  dcxmbt  as  to  tiie  oorrect- 
ness  of  ibaX  decision;  but  I  oertaonJy  do  not  a^ree  to  tbe  prop- 
osition tbat  the  value  of  1^  skill  and  labor,  as  onnpared  to 
that  of  tbe  maitorial  supplied,  is  a,  criterion.  1^  which  to  decide 
whether  the  oontract  be  for  work  and  labor,  or  for  the  sale  of  a 
cbatteL  Here,  however,  the  subject  matter  of  the  oontract  was 
tbe  supply  of  goodSL  The  case  bears  a  strong  resemblance  to 
that  of  a  tailor  supplying  a  ooa^  the  measur^nent  of  Hie  moath 
and  fitting  of  tl^  teeth  being  anaJngoos  to  the  measurement 
and  fitting  of  the  garment 

Blackbubn,  J.  On  tbe  second  point,  I  am  of  opinion  tSiat 
the  lett^  is  not  a  anffieient  memorandum  in  writing  to  take  the 
case  oat  of  the  statute  of  frauds. 

On  the  other  point,  the  question  is  whether  the  contract  was 
ona  for  the  sale  of  goods  or  for  work  and  laitor.     I  think  that 
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in  all  oases,  in  order  t^  ascertain  whether  the  action  ongfat  to 
be  brought  for  (foods  sold  aiid  ddivered,  or  for  work  and  labor 
done  and  maft&rials  provided,  we  must  Look  at  Hie  particular 
contract  entered  into  between  13ie  paj^ies.  If  the  contract  be 
sncb  that,  when  oarried  ont,  it  would  result  is  the  sale  of  a  cbat- 
lel,  the  party  oannot  sue  for  work  and  USoot;  but  if  the  result 
of  t^  ooirfiract  is  that  the  party  has  done  work  and  labor  which 
cods  in  nothdn^  tbait  can  beotRue  the  subject  of  a  sale,  the  party 
cannot  sue  for  goods  sold  and  delivered.  The  case  of  an  attor- 
ney emplioyed  to  prepare  a  lieed  ia  an  illuBtration  of  Qua  latter 
propoeitioQ.  It  cannot  be  said  that  the  paper  and  ink  he  uses 
in  the  preparation  of  the  deed)  are  goods  sold  and  delivered. 
The  case  of  a  priDter  printing  a  book  wonld  most  probably  fall 
within  the  aaxae  caibegoiy.  In  Atkinson  v.  Bell,  8  B.  &  C.  277, 
tbe  contract,  if  carried  ont,  would  have  resulted  in  tbe  sale  ot 
a  flatted.  In  Graftwi  v.  Armitage,  2  C.  B.  340,  Tindal,  C.  J., 
lays  down  lliifi  very  principle.  He  draws  a  distinction  between 
tbe  cases  of  Atkinson  v.  Bell,  8  B.  &  C.  277,  and  tbat  before 
him.  The  reascm  he  gives  is  tint,  in  tibe  fmmer  case  "tbe  sub- 
stance of  Gie  contiaot  waa  goods  to  be  sold  and  delivered  by  the 
one  party  to  the  other;"  in  the  latter,  "the«e  never  was  any 
intuition  to  make  anything  that  oould  properly  become  the 
enbject  of  an  action  for  goodb  sold  and  delivered."  I  think 
that  distincti(«>  reconciles  tiioae  two  cases,  and  tbe  decision  of 
Clay  V.  Tates,  1  H.  &  N.  73,  is  not  incoDfidstent  with  them.  In 
the  present  case  the  conbraot  was  to  deliver  a  tliiag  whicb,  when 
completed,  would  have  resulted  in  the  sale  of  a  chattel ;  in  other 
words,  the  substance  of  the  oontraot  was  for  goods  sold  and 
delivered.  I  do  not  think  that  tSie  test  to  apply  to  these  oases 
ia  whether  tbe  value  of  tlie  work  exceeds  that  of  the  materiids 
naed  in  its  ezecntiwi ;  for,  if  a  sculptor  were  employed  to  exe- 
cute a  work  of  art,  greatly  as  his  skill  and  labor,  supposing  it 
to  be  of  ^le  big'best  description,  might  esoeed  the  value  of  tbe 
marble  on  which  he  worked,  the  contracit  would,  in  my  (pinion, 
nevertbriess,  be  a  coutnict  for  tbe  sale  of  a  chattel. 

Bvle  abaolitte. 
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aODDAM)  V.  BINNET. 

115  Mass.  450.     1874. 


Axstitm  for  the  piaoe  of  a  'bngigy.  Def eodant  gave  an  order  to 
plaintiff,  a  carriage  manofaeturer,  for  a  buggy,  with  special 
directions  ta  to  mtctienab  and  tibyie  of  fni^  to  be  done  in 
about  four  monttis.  Bcifore  defendant  to(&  it  froin  plaintiff's 
premises  it  was  Aeatxoyed  by  fire  witbout  i^aintifiE's  fault.  Tbe 
ot^ter  important  facts  appear  in  'tiw  opinion. 

AuES,  J.  Wbetber  an  agreemenit  tike  that  described  in  tins 
report  diDuld  be  (xmsidered  as  a  oontract  for  the  sale  of  goods, 
within  the  meanii^  of  the  statute  of  frarads,  or  a  oootraet  f<M* 
labor,  sQTvioes,  and  materiala,  and  therefore  not  wiUiin  tliat 
statute,  u  ■&  qaestion  upon  which  there  is  a  etHifliot  of  aatbority. 
(After  stating  the  New  York  rule  and  the  modieni  English  rule, 
the  Judge  proceeded.) 

In  tbia  Conunonwealth  <a  rule  avoid^  both  of  these  extremes 
was  established  in  Mixer  v.  Howarfh,  21  Pick.  205,  and  has  been 
recognized  and  affinned  in  repeated  decisions  of  nsore  recent 
date.  Tbe  effect  of  these  decifflcms  we  anderstand  to  be  Ons, 
namely,  t^t  a  comtraot  for  tiw  sale  of  articles  then  existing  or 
Budi  as  the  vendior  in  the  ordkwry  coorae  of  has  bosinesB  manu- 
factures or  procnrea  for  tbe  general  martlet,  whether  on  hazrd 
at  the  time  or  not,  is  a  contract  for  the  sale  of  goods  to  which 
the  Btatote  applies.  But  on  the  other  hand,  if  the  goods  are  to 
be  mannfa«tured  especiaUy  for  the  purcihaser,  and  upon  bis 
special  order,  and  not  for  the  general  market,  tbe  case  is  not 
wiUiin  the  statute.  Spencer  T.  Cone,  1  Met.  283.  "The  dia- 
tinotton,"  says  CSiief  Justice  Shaw,  in  Lamb  v.  Crafts,  12  Met. 
353,  "we  believe  is  now  well  understood.  When  a  person  stip- 
nlates  for  the  future  sale  of  articles,  whdch  he  is  habitually  mak- 
ing, and  which  at  tbe  tune  are  sot  made  or  finiehed,  it  is  essen- 
tially a  contract  of  sale,  and  not  a  oootraet  for  labor;  other- 
wise when  the  article  is  made  pursuant  to  the  agreonent."  In 
Qardner  v.  Joy,  9  Met.  177,  a  oontract  to  buy  a  certain  nimiber 
of  boxes  of  oandles  at  a  fixed'  rate  per  poond,  which  the  vendor 
said  he  woi^d  manufacture  and  deliver  in  about  three  mcHitbs, 
was  held  to  be  a  oontraot  of  sale,  and  within  the  statute.    To 
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the  same  general  effect  are  WBterman  v.  Meigs,  4  Cnsh.  497, 
and  Olai^  t.  Ndcbola,  107  Mass.  547.  It  is  true  that,  in  "the 
iBfinitety  Tarions  ^ladee  of  different  contracts,"  there  is  some 
practical  difScult?  in  deposing  of  the  questions  diat  ariae  un- 
der that  section  of  tlie  statute.  Gen.  Ste.  c.  105,  §  5.  But  we  see 
no  ground  for  holding  that  there  is  any  uncertainty  in  the 
rule  itaelf.  On  the  contrary,  its  correctness  and  justice  are 
clearly  implied  or  expressly  affirmed  in  all  of  ottr  decisioiQB 
upon  the  sabjeot  matter.  It  is  proper  to  say  also  that  the  pres- 
ent case  is  a  muoh  stronger  one  than  Mixer  v.  Howarth.  In 
this  ease  the  carritige  was  not  only  built  for  the  defendant,  but 
in  conformity  tn  some  respects  Tvith  his  dxreotions,  and  at  his 
request  was  marked  with  his  initials.  It  was  oeitber  intended 
nor  adapted  for  tbe  generel  ntariiet.  As  we  are  by  no  means 
prepared  to  orermle  the  decdsion  in  that  case,  we  must  therefore 
hold  that  the  statute  of  frauds  does  not  apply  to  tiie  contract 
which  the  plaintiff  is  seeking  to  enforce  in  this  action. 

ludependently  otf  thai  statute,  aad  in  eases  to  which  it  does 
not  apply,  it  is  wedl  settled  that  as  between  the  immediate  psr< 
ties  prcfperty  in  personal  cihattels  may  pass  by  btkrgain  end  sale, 
without  actual  delivery.  If  the  parties  have  agreed  upon  the 
specific  thing  that  is  sold  and  the  price  that  the  buyer  is  to 
pay  for  it,  and  nothii^  remains  to  be  done  but  that  the  buyer 
should  pay  the  price  and  take  the  same  i^bsag,  the  proper^ 
passes  to  the  buyer,  and  witih  it  the  risk  of  ksa  by  fire  or  any 
other  accident.  The  appropriation  of  t3ie  chattel  to  the  buyer 
is  equivalent  for  tihat  purpose  to  dehvery  by  the  s^ler.  Ilie 
assent  of  tbe  buyer  to  take  ihe  specific  chattel  is  equivalent  for 
the  same  purpose  to  his  acceptance  of  poesession.  Dizon  v. 
Tates,  5  B.  &  Ad.  313,  340.  The  properly  may  weld  be  in  the 
buyer,  though  t}ie  ri^  of  possee^ou,  or  lien  for  the  price,  is  in 
the  seller.  There  could  in  fact  be  no  such  lien  witAwut  a  change 
of  ownemhip.  No  mian  can  be  said  to  have  a  lien,  in  tbe  proper 
sense  of  the  term,  upon  his  own  property,  and  tbe  seller's  lien 
can  only  be  upon  the  buyer's  property.  It  has  often  been  de- 
eded that  asBumpsit  for  the  price  of  goods  bai^asned  and  sold 
can  be  maintained  where  the  goods  have  been  selected  by  the 
buyer,  and  set  apart  for  him  by  the  seller,  though  not  actually 
delivered  to  him,  and  where  nothing  remains  to  be  dtme  except 
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that  the  hoyer  aboold  pay  tlh«  agreed  piioe.  In  snch  a  state  of 
things  the  poioperty  v^rts  in  lum,  and  with  it  the  viak  of  any 
accident  tiut  may  happen  to  the  goods  in  the  meantime.  Noy's 
Maxims,  89;  2  Kent,  Com.  (12th  ed.)  492;  Blozam  t.  Sanders, 
4  B.  &  C.  941;  Tarling  y.  Baxtw,  6  B.  &  C.  360;  Hindfi  v. 
Whitehonae,  7  East,  571;  Maoomber  t.  Pta^ee,  13  Pick.  17^ 
183 ;  Morse  t.  Sherman,  106  A^n.  430. 

In  liie  present  oase  oothiog  r^nained  to  be  dime  on  the  i>art 
of  l^e  plaintiff.  The  price  had  been  agreed  apon;  the  specific 
chattel  had  been  finished  aooorddDg  to  tndcr,  set  spait  and  ap- 
propriated for  1^  defeodant,  and  marked  witii  hds  initiaU. 
Tbe  plaiatifE  had  not  undertaken  to  deliver  it  elsewliere  than 
on  his  own  premises.  He  gave  notice  that  it  was  fini^iedi,  and 
presented  Iiis  bill  to  the  defendant,  who  promised  to  pay  it 
soon.  He  had  previously  reqnesbed  that  the  carriage  sbould  not 
be  aold,  a  request  which  sabertantially  is  equivalent  to  asking 
tbe  plaintiff  to  keep  it  tor  him  when  finished.  Without  con-  - 
tendiag  that  these  ciicnmstances  amount  to  a  delivery  and  ac- 
ceptance within  the  statute  of  frauds,  the  pladntiff  may  well 
claim  that  raiough  has  been  done,  in  a  ease  oictt  within  that  stat- 
ute, to  veet  the  geoeral  ownership  in  the  defendanit,  and  to  cast 
upon  him  the  ri^  of  bss  by  fire  while  the  chattel  remained  in 
the  plaintiff's  poffiessiou. 

According  to  the  terms  of  the  reservation,  the  verdict  must 
be  set  askbe,  and  Judgment  entered  for  the  plaintiff. 
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CONCatFONG  THE  PARTIES  AND  klUTUAL  ASSENT.* 


"See  Bees.  1060-1062,  Vol.  8,  CTOlopedla  of  Law,  uid  oases  tbere  otted; 
BlsooBseain  Case  Book  No.  3,  under  the  nibject  of  "Coatradfl." 
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CHAPTER  01. 

CCmCEItNING  THE  THING  SOLD  AND  THE  PRHZ.* 

SALS  or  THIN08  NOT  TXT  IN  BZlBrBNOE.t 

LOW  BT  AL.  V.  PEW  BT  AL. 
108  Mass.  347.    1871. 

Beplerm  by  A.  Low  &  Go.  of  a  lot  of  macterel  from  tike  as- 
rignees  of  J.  Low  &  Sou.  In  April,  1869,  J.  Low  &  Son  recnved 
$1,500  from  A.  Low  &  Co.,  And  signed  Aud  gave  to  plaintifb  a 
writing  deolanng  that  tbey  thereby  s(dd,  assigned,  and  set  over 
to  plaintiffa  all  the  halibut  that  migiht  be  canght  by  the  master 
and  crew  of  the  scdiooara-  "PlM«nc8  Reed"  on  fbe  voyage  upon 
which  ahe  was  about  to  proceed,  at  tlw  rale  of  5^  cente  per 
poond,  to  be  delivered  to  plaintifEs  an  arrival  of  the  schooner  at 
her  home  port;  and  that  the  $1,500  had  been  received  in  pwt 
p^mient  for  tlie  halibat  that  might  be  oaoglit  by  the  aadd  mas- 
ter and  crew. 

Bankruptcy  proceedings  were  begun  against  J.  Low  &  Sod  in 
July,  1869,  and  they  were  adjudged  bankrupts  August  6,  and 
defendants  were  appointed  asaignees  August  20.  The  scbooner 
reached  i^suitiffB'  wbnrf  August  14,  was  taken  possessioa  of  by 
the  United  States  Mao-E^ial  onder  a  warrant  from  the  bank- 
ruptcy oourt  of  AugOBt  6,  and  was  transferred  to  defendants 
upon  tlieiT  appointment.  Plaintiffs  demanded  the  halibut  on 
the  sci)H>ODer;  tlie  demaaid  was  refused^  and  ttiis  suit  was  brought. 

MoBTON,  J.  By  the  decree  adjud^g  John  Low  &  Son  bank- 
rupts, all  HbxAr  property,  except  such  as  is  exempted  by  the  bank- 
mpt  lanr,  was  brought  within  the  custody  of  the  law,  and  by 
the  subsequent  assignment  passed  to  their  assignees.  Williams 
V.  Merritt,  103  Mass.  184.  The  firm  could  not  1^  a  snbseqa^t 
sale  and  delivery  transfer  any  of  sodi  property  to  liie  plaintiffs. 

*BeB  Sees.  1063-1066,  Vol.  6,  CTclopedia  of  Law. 
t  See  Sec.  1064,  Vol.  8,  Cyclopedia  ol  Law. 
17 
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The  scfliooner  which  oontained  the  halibut  in  suit  arri-ved  in 
Oloucester,  August  14,  1869,  which  was  after  the  decree  of  bank- 
ruptcy. If  tiiere  had  been  then  a  sale  and  deldvery  to  the  plain- 
tifife  of  the  property  replevied,  it  would  have  been  invalid.  The 
plaintiff  tiierefor  abow  mo  title  to  the  halibut  replevied,  unless 
the  efEect  of  the  ocartroet  of  April  17,  1869,  was  to  vest  in  them 
the  properly  in  the  halibut  before  tlie  bankruptcy.  It  seems  to 
U9  oieai,  as  claimed  by  both  parties,  that  this  was  a  oontraot  of 
sale,  and  not  a  mere  executory  agrcemenft  to  sell  at  some  future 
day.  The  plaintiflSa  cannot  maintain  their  emit  upon  any  other 
coDBtmction,  because,  if  it  is  an  executory  agreememt  to  sell, 
the  property  in  the  halibut  remained  in  the  bankrupts,  and, 
there  being  no  delivery  before  tihe  bankruptcy,  passed  to  the 
asEDgneea.  The  question  in  the  ease  tiira-efore  is,  whether  a  sale 
of  halibut  afterwards  to  be  ctenghit  is  valid,  so  as  to  pass  to  the 
purchaser  the  proper^  in  tSiem  when  caught. 

It  is  an  elementary  principle  of  the  law  of  sales  that  a  man 
cannot  grant  personal  property  in  which  he  has  no  interest  or 
title.  To  be  able  to  sell  property,  he  mnst  have  a  vested  right 
in  it  at  the  time  of  the  sale.  .  .  . 

It  is  equally  well  settled  that  >t  is  sofBcient  if  13k  seUer  has  a 
potential  infterest  in  the  thing  sold.  But  a  mere  possibility  or 
expectancy  of  acquiring  property,  not  otmpled  with  any  inter- 
est, does  not  oonstitute  a  potential  interest  in  it,  within  the 
meamng  of  thds  mle.  The  seller  must  have  a  present  interest 
in  the  property  of  which  the  thing  soW  is  the  product,  erowth^ 
or  increase.  Having  such  interest,  the  right  to  the  thing  sold, 
when  it  shall  cxnne  into  existoioe,  is  a  present  vested  right,  and 
the  sale  of  it  is  vaUd.  .   .   . 

In  the  case  at  bar,  the  sellers,  at  Itae  time  of  the  sale,  bad  no 
interest  in  the  thing  sold.  There  was  a  possibility  that  they 
might  ea.tch  halibut;  but  it  was  a  mere  possibility  and  ex- 
pectancy, coupled  with  no  interest.  We  are  of  opini<Mi  that 
they  had  no  actual  or  poteutial  possesskm  of,  or  interest  in,  the 
fish ;  and  that  the  sale  to  tSie  pl^tifiEs  was  void. 

The  plaintafife  rdy  up<Mi  Gardner  v.  Ho^,  18  Pick.  168,  and 
Tripp  V.  Birownellj  12  Cuah.  376.  In  both  of  these  cases  it  was 
held  that  the  lay,  or  share  in  the  profits,  which  a  aeaman  in  a 
whading  voyage  agreed  to  receive  in  lieu  of  wages,  was  t 
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able.  The  assigom^it  in  eacli  oase  was,  not  of  an^  part  of  the 
oil  to  be  made,  but  of  Uie  debt  which  under  1^  aluppmg  arti< 
clea  wcruld  beoome  due  to  ttke  seeman  from  the  owners  at  tlie 
end  of  the  voyage.  The  ooort  trealed  intern  ae  cases  of  aasign- 
ments  of  dioees  in  action.  The  qneeticHi  upon  which  t^e  case 
«t  bar  tonis  did  not  arise,  and  waa  not  considered. 

Judgment  for  the  defeiidantg. 


EXISTINa  AND  PUTUBB  GOODS. 

GRANTHAM  v.  HA"WLET. 
Hobart,  133.    1616. 

Sobert  Qrantbam  brought  an  action  of  diebt  upon  an  obliga- 
ti(m  of  £40  against  Edward  Hawley,  tlie  oondition  whereof  was 
that,  if  a  certain  crop  of  com  growing  upon  a  certain  piece  of 
gronnd,  late  in  the  ocenpatioa  of  BidKiTd  Sanfaee,  did  of  right 
belong  to  the  plaintiff,  then  the  plaintiff  ahonld  pia^  for  it  £20. 
Now  the  ease  npon  pleading  and  dauarrer  feU  out  thua.  That 
one  Sutton  was  seized  of  the  land,  and  30  Eliz.  in  April  made  a 
lease  of  it  to  Ridhard  Sankee  for  twenty-one  years  by  indenture, 
ai>d  did  thereby  oovenant,  grant  to  and)  with  Sankee,  Ina  execu- 
tors  and  assigne,  tiiat  it  shall  be  lawful  for  him  to  take,  and 
cany  away  to  his  own  use,  such  com  as  should  be  growing  upon 
the  ground  at  the  end  of  the  term.  Then  Sutton  otmyeyed  the 
reversion  to  the  plaintiff,  and  John  Sankee,  executor  to  lUcfaard, 
having  sowed  the  oom,  and  that  being  growii^  upon  the  ground 
at  the  eod  of  the  term,  sold  it  to  Hie  defendant. 

And  it  was  argued  by  Button  for  tbe  plaintiff  tibat  it  was 
merely  contingent  whether  there  should  'be  com  growing  upon 
the  ground  at  lihe  end  of  the  term  or  mot.  Also  the  lessor  nerer 
had  property  in  the  com,  and  therefore  ooold  not  give  nor 
grant  it,  but  it  Bounded  pn^erly  in  covenant ;  for  the  right  of 
the  com  Btaioding  in  the  end  of  tihe  term  being  certain,  accrues 
with  tbe  land  to  the  lessor,  and'  it  was  said  to  be  adjudged. 
And  it  was  agreed  by  the  court  that  if  A  enzed  of  land  sow  it 
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with  com,  and  then  convey  it  away  to  B  for  life,  renudoder  to 
C  for  life,  and  tlien  B  die  before  tlie  oont  reaped,  now  C  shall 
have  it  and  not  the  ezecatora  of  B,  though  tds  esbate  was  Tmcer- 
tain.  Note,  the  reason  of  industry  anid  diarge  in  B  fails,  yet 
judgment  in  this  case  was  given  against  tbe  plaintiff;  that  is, 
tb^  the  pnqKrfy  and  very  right  of  Uie  eom,  wbeo  it  happ^ied, 
was  pa»ed  away ;  for  it  was  bot^  a  oovenant  and  a  grant,  and 
therefore  if  it  had  been  of  natural  fruits,  as  of  grass  or  hay, 
which  run  mwely  with  the  land,  the  like  grant  would  bave  car- 
ried them  in  property  after  the  term.  Now,  though  com  be 
fructus  industridlia,  so  t^at  he  tliat  bows  it  may  seem  to  have  a 
kind  of  property  ipso  facto  in  it  divided  from  the  land,  and 
therefore  the  executor  shall  bave  it  and  not  the  heirs ;  yet  in  this 
case  all  the  coIch'  that  t^e  plaintiff  bath  to  it  is  by  the  land  whirrh 
he  cdainn  from  the  lessor  which  gave  the  com.  And  though 
the  lessor  bad  it  not  actually  in  bim,  nor  certain,  yet  he  had  it 
potentially;  for  the  land  is  ttie  mother  and  root  of  all  fruits. 
Therefore  he  that  hath  it  may  grant  all  fruits  that  may  arise  upon 
it  after,  and  the  property  shall  pass  as  soon  as  the  fruits  are 
extant,  as  21  Hen.  YI.  A  person  may  grant  all  the  tithe  wool 
that  he  shaU  have  in  such  a  year,  yet  perh^)s  he  ^sell  have  none ; 
but  a  man  cannot  grant  all  the  wool  that  shall  grow  upon  his 
sheep  that  he  shall  buy  hereafter ;  for  there  he  heth  it  neither 
aetnatly  nor  po4:entially.  And  though  the  words  are  here  not 
by  words  of  gift  of  the  oom,  but  that  it  shall  be  lawful  for  him 
to  take  it  to  his  own  nse,  it  is  as  good  to  transfer  the  property, 
for  the  intent  and  oommon  use  of  such  worite,  aa  a  lease  without 
impeachment  of  waste,  for  the  like  reason,  and  not  eat  vi  termini, 
gives  tile  trees. 


McCAfiTT  V.  BLEVINS. 
5  Yerger  (Tenn.),  195.    1833. 

Bc^iB  Agreed  with  Buler  that  his  stallion  should  serve  Ite 
mare  of  Buler  gratis,  provided  the  produce  should  be  the  prop- 
erty of  Pleasant  Blevins,  an  infant.  The  mare  was  served  and 
brought  a  oolt.  Thereafter  McCarty,  the  defendant  below,  pur- 
chased' the  mare  and  oolt  from  Buler.    Blevins,  the  infant,  l^ 
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i 
his  next  friend,  sued  M-cCarty  in  trover  for  the  oolt,  and  upon 
the  trial  in  tbe  court  bdow  hadi  a  Terdict.  The  defendant 
iaoT«d  for  a  new  trial,  which  being  overruled,  he  appealed. 

Catron,  C.  J.  It  is  insisted  that  no  title  vested  by  tbe  oon- 
tract  between  Bt^^ers  and  Baler,  no  oolt  'Oien  being  in  ezistenoe ; 
that  no  right  can  be  oommunioated  to  property  of  which  the 
bai^ainer  has  no  title  in  possession,  actually  or  potentially. 
This,  as  a  general  proportion,  is  true;  yet,  during  the  time  of 
gestation!,  surety,  t^  owner  of  a  female  domestic  animal  has  a 
potential  right  to  eontisct  for  the  sale  of  the  increase,  to  vest 
in  poesessioQ  of  the  bargainee  when  parturition  from  Hhe  mother 
tabes  place.  Tiie  growing  fleece  of  the  sheep,  and  the  crop  of 
fruit  or  ^nun  of  tbe  soil,  are  Gt»  sDbjects  of  sale ;  and  why  the 
issues  or  prc^ts  in  oolts  or  lambs  should  not  be,  it  is  difScoIt  to 
apprehend.  .   .   . 


MANLY  V.  BITZDR 
91  Ky.  596.    1891. 

Hoi/r,  G.  J.  This  is  a  oontrovei^  over  the  wages  of  Fnmk 
Manly  as  a  poliosoHD  of  the  city  of  Looisville.  It  is  betweoi  a 
creditor  and  a  purchaser.  Tbe  claims  of  both  ore  bona  fide.  The 
former,  the  appellant,  Mary  Manly,  having  a  judgment  for  her 
debt  and  a  return  of  nvUa  bona,  sued  out  wttachments  during 
beveral  months,  €a>d  garnished  the  wages  of  Manly  in  the  bands 
of  the  city.  He  bad,  however,  on  or  near  tbe  first  of  each  monitSi, 
and  prior  to  Uie  attachment  in  eacfa  instance,  aaid  tbe  claim  fat 
tbe  wages  at  that  month  to  tbe  appellee,  Pet^  Bitzer.  In  one 
instance  the  sale  was  on  the  second  day  of  the  montih,  and  witen 
Manly  bad  earned  one  day's  wage&  In  another  it  was  on  the 
fourth  day  of  the  month,  and  when  three  days'  wages  were  ow- 
ii^;  but  in  all  die  othw  eases  it  was  made  on  the  firet  day  of 
the  montii,  and  was  a  sale  of  the  then  unearned)  wages  of  that 
month.  ^ 

The  claim  of  Hie  purchaser  to  tbem  is  not  remfited  by  Frank 
Manly.  The  policemen  of  tbe  city  are  elected  by  tbe  police  conk- 
nuBBioueis  for  a  team  of  fottr  years,  and  until  tbeir  soceeBSon 
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shall  be  chosen.  TbeT-  xn  paid  at  the  rate  of  two  dollars  per 
day  for  the  days  they  in  faet  serve,  payaUe  at  the  end  of  each 
month  upon  monthly  pay  rolls.  It  is  a  per  diem  allovuice,  bat 
payable  monthly.  The  s^rioes  are  rendered  nnder  a  contract  for 
four  yeats'  service.  ...  If  there  be  am  existing  or  subsisting 
contract,  then  a  ri^bt  exists  ont  of  whi<di  that  which  is  assigned 
may  be  dnived,  and,  as  it  may  reason&Uy  be  anticipated  as 
the  ontcome,  it  may  be  transferred  for  value,  and  vest  the  ri^t 
to  it  in  the  asngnee.  There  is  in  sach  a  esse  a  potential  ex- 
istence of  that  wbidb.  is  assigiied.  In  the  ct»e  now  presented 
there  vas  an  existing,  eabsisting  oontraot  for  the  rendition  of 
the  services.  The  debt<H''s  term  o>f  <^Bce  extended  beyond  the 
time  when  it  could  fairly  be  premuned,  because  of  t^e  existence 
of  the  contract,  ibe  wages  would  be  earned.  They  had  such  a 
potential  existence  that  he  had  a  right  to  transfer  them,  and, 
having  done  so  for  v<alae,  it  invested  the  assignee  with  an  equity 
which,  being  elder  in  time  to  that  of  'the  attaching  creditor,  must 
prevaiL  It  was  mot  tbe  assignment  of  a  mere  naked  posnbility, 
coupled  with  no  interest.  There  was  an  expectation  of  wages 
under  an  emph^ment  entered  upon  under  a  sabsisting  contract. 
^Ihatever  Manly  might,  therefore,  eaim,  had  a  potential  ex- 
istence, because  tihe  wages  would  be  the  expected  and  natural 
product  of  his  existing  oontraot  right.  It  made  no  tGfference 
whether  they  were  fixed  «t  so  much  by  tite  day,  or  week,  or 
month.  Whatever  he  might  earn  upon  the  first  day  of  Uie  month 
was  not  so  independent  of  what  be  might  earn  daring  tbe  re- 
mainder of  the  month  that  he  «ould  not  assign  the  entire  month's 
wagea  'Whatever  ns&y  be  sud  as  to  the  right  in  equity  to  assign 
mere  posmble  interests,  however  mncfa  the  authoritiea  may  differ 
as  to  the  extent  of  the  power,  yet  here  was  a  reasonalide  expecta- 
tion of  means  founded  upon  an  existing  right ;  a  sobsisting  oon- 
traot; an  existing  employment;  and  in  each  a  case  the  trans- 
feree for  value  undoubtedly  acquires  an  equity.  A  right  was 
tn  esse,  under  which  it  oould  reasonably  be  expected  the  par^ 
would  beoome  entitled  to  what  was  transferred.  There  was 
ground  for  a  reasonable  expectation  of  means  based  upon  an 
existing  right;  it  was  as  if  the  seed  of  a  crop  bad  been  sown, 
and  constttoted  a  subject  for  a  valid  oontracrt 
In  the  case  of  Griffin  &  Son  v.  Mullikeo,  (MS.  opinu,  Septem- 
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berlS,  1S76,)  aiiattadung  (auditor  soiigbt  to  subject  the  tnouttdy 
salfUT  of  a  city  officer  to  Ms  debt,  nrjuch  bad  been  assigned  be- 
fore it  was  earned,  and  it  was  bc^  that  the  equity  of  the  aa> 
signee  was  saperior.  So  it  eeems  to  us  in  this  instance,  and  the 
judgment  is  therefore  affirmed. 


ROCHESTER  DISTILLING  CO.  t.  EASBY. 
143  N.  Y.  570.    1894. 

In  February,  1890,  tbe  plaintiff  reoorered  a  judgmeDl;  against 
one  Lorell  lor  $147.44.  In  April,  1890,  LoveU,  being  the  lesee 
of  certain  farm  lauds,  in  ordler  to  secure  one  Page  as  «n  aooom- 
modotion  indorser  «nd  for  the  repf^tnent  of  wcaey  borrowed 
from  him,  esecuted  aod  delivered  to  bim  a  chattel  mortgage 
which  covered  ' '  the  grass  now  growing  upoa  the  premises  leased, 
etc. ;  also  aU  the  corn,  potatoes,  oats,  and  beans  which  are  now 
sown-  or  plajited,  or  which  are  hereafter  sown  or  planted  during 
the  next  year,  etc."  At  the  time  bat  a  smoJl  jKui  of  the  land 
had  been  planted  with  potatoes,  and  the  greater  part  of  the 
planting  of  potatoes  and  all  that  oif  the  beans  was  dtsie  in  the 
following  month.  On  July  5th  an  ezecuti(»i  was  issued  upon 
plaintiff's  judgm'snt,  and  the  sberiff  levied  upon  the  growing 
crops,  and  adyvertised  their  sale  in  A'Ogust ;  at  which  sale  plain- 
tiff purchased  them.  After  the  levy  by  the  sheriff,  Page,  the 
chattel  mortgagee,  on  July  15th,  foreclosed  under  his  mortgage, 
gave  Qoitroe,  and  sold  the  growing  crops  to  Ibe  defendant.  De- 
fendant took  possessitm  of  the  property  so  purc^taaed,  and  this 
action  was  brought  to  recover  its  possesEnon.  The  trial  judge, 
beii^  moved  by  eacb  of  the  parties  for  «  ver^ct  in  his  faror, 
directed  it  for  the  plaintiff  as  to  the  beans,  and  for  the  defend- 
ant as  to  the  potatoes,  aoid  ordered  the  exception  talixn  to  tJiat 
direction  to  be  heard  in  the  first  instance  at  the  General  Term. 
That  oourt  sustained  the  plaintiff's  ezoeption  to  the  ruling  of 
the  triaJ  judge,  and  ordered  a  new  trial,  but  allowed  an  appeal 
to  this  court,  on  the  ground  t3ut  a  question  of  law  was  involved 
Tv-hich  ouf^t  to  be  reviewed. 
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Oa&Y,  J.  I  thick  this  case  iJoes  not  in  principle  differ  from 
any  other  case  where  a  chattel  mortgage  has  been  given  upon 
property  in  expeotaocy,  and  whidi  has  no  potenitial  existence  at 
the  time  of  its  execution.  'Hie  fact  that  the  subject  of  the  mort- 
ga^  is  a  crop  to  be  planted  and  raised  in  the  future  upon  land 
does  not  affect  the  determination  of  this  question  upon  estab- 
lished principles.  It  may  be  that  precisely  such  a  case,  in  its 
facts,  has  not  been  passed  upon  in  tJbJs  court ;  but  there  are  ex- 
preaaions  of  <quni0Q  in  sever^  cases  of  a  kindred  nature  in  the 
Reports  of  this  court  and  of  other  oonnts  in  this  State  which 
leave  us  in  no  donbt  as  to  the  doctrine  wluch  should  govern. 
The  proposition  that  a  mortga^  upon  chattels  having  no  actual 
or  potential  existence  can  operate  to  charge  them  with  a  lien 
when  they  eomie  into  existence,  as  against  an  attaching  or  an 
execution  creditor,  has  frequently  been  diaeountenanced  and  re- 
pudiated. Grantham  v.  Hawley,  Hob.  133,  is  the  general  source 
of  antbority  for  ihe  propantion  that  one  may  grant  what  he  has 
only  potentiaiUy,  and  there  is  no  good  reason  for  doubting  that 
that  which  has  a  potential  or  poffiible  existence,  like  the  spon- 
taneous product  of  the  earth  or  ttte  increase  of  that  which  is  in 
exist^icc,  may  properly  be  the  subject  of  sale  or  of  mortgage. 
The  right  to  it  when  it  comes  into  existence  is  regarded  as  a 
present  vested  right.  That  which  is,  however,  the  annual 
product  of  labor  and  of  the  cultivation  of  the  earth  cannot  be 
said  to  have  either  an  actu^  or  a  potential  existence  before  a 
planting.  This  action  being  one  at  law,  the  inquiry  is  limited 
to  ascertaining  the  strictly  legal  rights  of  two  contending  cred- 
itors to  the  property  of  their  debtor,  Powell,  in  the  crops  which 
he  had  raised.  It  is  unlike  some  of  the  cases  which  have  arisen 
between  the  lessor  of  land  and  his  lessee,  hi  snch  a  ease,  a  dif- 
ferent principle  migttt  operate  to  create  and  support  the  lien  of 
the  landlord  upon  the  crops  as  they  come  into  existence  upon 
the  land.  The  title  to  the  land  being  in  him,  an  agreement  be- 
tween him  and  the  lessee  for  a.  lien  upon  the  crops  to  be  raised 
to  secure  the  payment  of  the  rent  would  operate  and  be  given 
legal  effect  as  a  reservation  at  the  time  of  the  title  to  t^e  product 
of  the  land  That  was  the  ease  of  Andrew  v.  Newcomb,  32  N. 
T.  417,  where  the  owner  of  land  agreed  witii  another  that  ha 
might  onltiTfite  it  at  a  certain  rent,  fbe  crop  to  r^nain  thft 
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property  of  the  landlord  until  tlie  tenant  should  giv«  him  se- 
cnrity  for  the  rent.  Judge  Denio  repudiated  the  idea  Hmt  the 
arraDgement  eonld  he  called  a  conditional  aale  of  the  &ta,  be- 
cause the  subject  was  net  in  existence.  He  held  that  the  idea 
of  a  pledge  or  of  a  sale  had  no  application,  and  that  the  effect 
of  the  oontraet  waa  to  give  to  ihe  landlord  the  original  title  to 
the  crop.  His  lemiu'ks  upon  the  subsequent  vesting  of  the  title 
to  crops,  when  they  come  into  being,  have  reference  to  such  aa 
arrangement  between  landlord  and  tenant,  and  not  to  the  case 
of  a  mortgage  or  conditional  sale  to  some  third  -perwm  of  crops 
yet  to  be  planted.  .  .   . 

McCaffrey  v.  Woodin,  65  N.  Y.  459,  was  an  flction  in  trover. 
Plaintiff  waa  lessee  and  defendant  waa  agent  for  the  lessor.  The 
former  covenanted  in  the  lease  that  the  Uitter  shooM  have  "a 
lien,  as  security  for  the  payment  of  the  rent,"  on  all  the  per^ 
Bonal  property,  ede.,  which  shonld  be  pat  upon  the  premises, 
"and  such  lien  to  be  enforced,  on  the  nonpctyment  of  the  rent, 
by  the  taking  and  the  sale  of  such  property  in  the  same  manner 
as  in  eases  of  chattel  mortgagee  on  default  thereof."  By  virtoe 
of  this  provision  in  the  lease,  the  defendant  took  ibe  farm  pro- 
duce. The  decision  nj^eld  the  rights  of  the  landlord'  to  do  so, 
blading  that  as  the  crops  oame  into  existence  they  vested  in  the 
landlord.  It  is  to  be  noted  that  the  court  considered  the  ease  as 
one  to  be  governed  by  equitable  principles,  observing  that  "tiie 
matter  comes  up  solely  between  the  parties,  there  bein^  no  in- 
tervening rights  of  creditors."  Beferrdng  to  Gardner  v.  Me- 
Bwen,  19  N.  T.  123,  it  was  remarked  that  that  "is  a  case  be- 
tween the  mortgagee  and  creditors,  and  was  affected  by  our  act 
oonoeming  filing  chattel  mortgages."  Treating  the  question 
as  one  for  the  application  of  equitable  principles,  it  was  held 
that  the  lessor  was  entitled  to  set  up  her  equitable  rights  as  a 
defense  to  the  plaintiff's  (the  liessee's)  action  of  trover.  In  the 
seme  case,  Gkay,  C,  observed  that,  if  1^  ration  of  mortgagor 
and  mortgagee  had  been  created  betweeai  the  parties^  "it  was 
inoperative  upon  any  property  which  at  ^e  time  of  its  execu- 
tion was  not  actually  or  potentially  either  possessed  or  owned  by 
McCaffrey."  In  Creasiey  v.  Sabre,  17  Hun,  120,  where  the 
opinion  was  delivered  by  Boabdhan,  J.,  and  was  oononrred  in 
t^  Lgabned  and  Bookes,  JJ.,  a  chattel  mortgage  upon  potatoes 
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(among  other  articles  of  property)  which  were  not  yet  ptanted, 
-was  held  inoperatdTe.  The  distinetion  was  there  mentioned  be- 
tween a  case  like  McCaffirey  v.  Wom^,  where  the  question  of 
title  was  between  Gbe  parties  to  the  oontmet,  and  one  where  it 
arose  between  the  mortgagee  and  a  third  pwsoo.  Id  Coats  v. 
Dounell,  94  N.  T.  16S,  Akdrews,  J.,  oibserred  that  "a  contract 
for  a  lien  on  property  not  in  esse  may  be  efEectoal  in  equity  to 
give  a  lien  as  betweeoi  Uie  parties,  when  the  property  comes  into 
existence,  and  where  there  are  no  intervening  rights  of  creditors 
or  third  perBonfi,"  Eribbs  t.  Alford,  120  N.  T.  519,  rect^nizes 
the  invaliditiy  at  law  of  a  ebattel  mortgage  of  property  there- 
after to  be  acquired,  but  holds  that,  as  between  the  parties,  their 
contract  would  be  construed  in  cquily  as  creating  an  equitable 
lien,  whicli  could  be  enforced 

The  idea  of  a  chati^l  mortgage  is  that  of  a  conveyance  of  per- 
sonal property  to  secure  the  debt  of  the  mortgagor,  which,  be- 
ing c(»iditioDel  at  the  time,  becomes  absolute  if  at  a  fixed  time 
the  property  is  not  redeemed;  and  the  statute  makes  it  valid 
as  against  OTeditors  of  the  mortgagor  oiAy  when  filed  as  directed. 
The  statate  provides  for  the  filing  as  a  substitute  for  ' '  an  inune- 
djate  deliveiy,"  or  "an  actual  and  ocsLtinued  change  of  po»- 
sesenon  of  the  things  mortgaged."  Such  provisions  se«n  to  me 
to  exclude  the  idea  of  a  chattel  mortgage  upon  non-eidatent 
things,  or  that  such  tax  instrument  could  operate  to  defeat  the 
lien  of  an  attaching  or  an  execution  creditor  upon  subsequently 
acquired  property.  K^;arding  the  ohattd  mortgage  in  question 
as  a  mere  executory  agreement  to  give  a  lien  when  the  property 
came  into  existence,  some  further  act  was  necessary  in  order  to 
make  it  an  actual  and  effeetoal  lien  as  agunst  creditors.  But 
there  w<bs  no  further  act  by  the  parties  to  the  instrument  to 
create  «uch  an  actual  lien,  and'  the  levy  of  the  execution  upon 
the  crops  operated'  to  transfer  their  possession,  from  the  owner 
to  that  of  the  deriff.  As  against  his  posMsedon,  the  equities 
of  ^e  mortgagee  are  unavailing  for  any  purpose.  Between  the 
two  creditors,  it  is  a  question  of  who  had  gained  the  legal  right 
to  have  the  crops  in  satisfaction  of  his  claim,  and  the  equitable 
right  of  the  mortgagee  to  them  as  against  his  debtor  was  de- 
feated by  the  seizure  at  the  instance  of  the  judgment  creditor. 
We  are  satisfied  as  to  the  oorreotaieas  of  the  ooBclusion  reached  hy 
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the  G«Derfd  Term  below  ISiat  there  should  have  been  a  direction 
of  a  verdict  for  the  pUuntiff  for  the  potatoes  and  beans  obtained 
from  the  planting  done  after  the  execution  aod'  deliver?  of  the 
mortga^.  The  ord^  appealed  from  should  be  affirmed,  and, 
under  the  stipolatnan,  judf^ent  ab8olut«  should  be  ordered  for 
the  plaintiff,  with  costs  in  all  1^  oonrta. 
AU  Gonenr,  except  Eabl,  J.,  not  ToUng. 

Ordered  accordingly. 


THB  FBIOB— 1U.T  BB  XXPBES8  OB  nfPUBD. — ^WBAT  OOMWITUTBH  X 
FIXED  PBICS,* 

MoCONNEIJj  v.  HUGHES  BT  AL. 
29  Wis.  537.    1872. 

The  pbrintifF  alleged,  in  his  complaint,  Stat  on  February  7, 
1S70,  he  bargained  and  sold  to  the  defendants  855  53-60  boshels 
of  wheat  at  ihe  agreed  price  of  ten  oente  per  bushd  less  thas, 
the  Milwaukee  price  <m  any  day  thereafter  which  the  plaintiff 
should  name;  that  defendants  piud  to  plaintiff  $75  on  account 
of  the  wheftt,  that  he  delivered  the  wheat  to  the  defendBots, 
who  received  it  at  their  mill,  soon  after  February  7 ;  that  he 
aftATwaids  named  March  24  to  the  defendants  as  the  day  fixing 
the  price,  and  demaikled  payment  of  the  balsnee ;  that  the  price 
so  fixed  was  73  cents  per  buriiel;  and  that  defendants  refused 
to  pay  tte  balance.  Defendants  contended  tliat  the  contract 
was  one  for  the  porcliaBe  of  the  wheat,  whenever  the  plwitiff 
should  elect  to  sell  at  tea  cents  less  than  the  Milwaukee  price 
<m  the  day  of  sale,  and  that  <m  May  11,  and  before  plMnlaff 
named  the  day  fijting  the  price,  defendants'  mill  and  plaintiff's 
wheat  were  decrtroyed  by  fire  without  their  fault 

Judgment  for  the  plaintiff,  from  which  defendants  appealed. 

IiTON,  J.  .  .  .  We  think  that  the  oomplainft  does  state  a  valid 
caofie  of  action.  It  avers  that  an  execntoiy  contract  for  the  saJo 
and  purchase  of  wheat  was  made  by  the  parties,  and  that,  in 

*  See  Sea.  1066,  Tol.  8,  Oydopedia  of  Law, 
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pnrsoaiice  thereof,  the  pUntiff  delivered  to  the  defendants  and 
the  defenduits  accepted  and  received  the  wheat  It  most  be 
true  that  by  Bach  ^livery  and  acceptance  the  title  to  the  wheat 
became  vested  in  ihe  defeodanta,  and  the  right  to  have  the  price 
therefor,  when  the  Beme  shoold  be  determined  us  provided  in  the 
contract,  in  like  manner  became  vested  in  the  plaintiff. 

But  it  ia  Qi^ged  on  behalf  of  the  defeodanta  that  the  tranaac* 
tion  was  invalid  aa  a  sale,  becanse  the  contract  did  not  limit  the 
plaintiff  to  the  selection  of  any  particular  day,  or  of  a  day 
within  a  specified  time,  aa  which  the  mftrket  price  of  wheat  in 
Milwaukee  ahonld  control  the  price  of  the  wheat  in  qaestioD, 
bat  left  him  the  option  to  sdect  any  day  in  the  fotore  for  the 
purpose  of  fixing  the  price. 

"fhe  contract  famishes  a  criterion  for  aBcertaining  the  price 
of  the  wheat,  leaving  nothing  in  relation  tJiereto  for  farther 
negotiation  between  the  parties.  This  is  all  that  the  law  re- 
quires. (Story  on  Sales,  §220.)  No  case  has  been  cited,  and 
we  are  onaUe  to  find  one,  which  holds  that  it  is  ess^tial  to 
the  validity  of  a  sale  in  sach  cases  that  the  criterion  agreed 
apon  should,  by  the  terms  of  the  contract  of  sale,  be  applied, 
and  the  price  thei<eby  determined,  on  any  specified  day  or  within 
a  specified  time.  Judge  Story,  in  the  section  of  his  treatise 
above  cited,  evidently  doea  not  intend  to  lay  down  any  such  rule. 
It  m^  be  that,  if  the  plaintiff  had  delayed  unreasoDaibly  to 
make  sach  selection  after  being  requested  to  make  the  same, 
he  nnght  be  compelled'  to  do  so.    But  we  do  not  decidle  this  point 

It  ia  further  argued  that,  after  a  valid  sale  >aad  before  pay- 
ment of  the  price,  there  nmst  be  a  debt  owing  by  the  vendee  to 
the  vendor,  while  in  this  case,  until  the  price  of  the  wheat  was 
ascertained,  there  was  no  indebtedness.  The  latter  part  of  this 
proposition  is  erroneous.  As  soon  as  the  wheat  was  delivered, 
the  defendants  owed  the  plaintiff  therefor.  There  was  there- 
fore a  debt,  but  the  amount  thereof  was  not  -ascertained.  It  re- 
mained  unliquidated  untjl  the  price  of  the  wheat  was  deter> 
mined.    .    .    .  Judgment  affirmed. 
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CHAPTER  IV. 

EFFECT  OP  THE  STATUTE  OF  FRAUDS  <»l  SALES. 

THE  17th  section  OP  THE  STATtTPB. — WHAT  OONTRACTa  ABB  KM- 
BRACED  THEB£UNDSBT* 

HAEMAN  T.  REEVE. 
25  L.  J.  C.  P.  257.    1856. 

The  declarstion  stated  that  on  Jnne  28, 1855,  ia  consideratioa 
that  the  plaistiff  bargained  with  the  defendant  to  sell,  and  then 
sold  to  him,  a  certain  mare  and  foal,  and  that  the  plaintiff 
would  at  his  own  expense  keep  and  feed  the  said  mare  and  foal 
for  a  certain  time,  to-wit,  tmtil  Michaelmas  then  next  ensuing, 
ajid  that  the  plaintiff  would  at  his  own  expense  maintain,  feed, 
and  keep  a  certain  other  mare  and  foal  belonging  to  the  defend- 
ant for  and  during  the  period  of  six  weeks ;  the  defendant  agreed 
to  purchase  from  the  plaintiff  the  mare  and  foal  first  mentioned, 
and  to  fetch  the  same  away  from  the  plaintiff's  at  Michaelmas 
afbreeaid,  and  p».y  to  the  plaintiff  the  sum  of  £30.  Averment 
of  performance  1^  the  plaintiff  and  that  all  things  had  hap- 
pened' to  entitle  the  plaintiff  to  have  the  contract  performed  on 
the  defendant's  part.  Breach,  that  the  defendant  did  not  nor 
would  fetch  away  the  mare  and  foal  so  agreed  to  be  purchased 
and  fetched  away,  or  either  of  them,  or  pay  to  the  plaintiff  Qu 
said'  sum  of  £30,    Special  dantage. 

Plea  denying  the  contract 

The  cause  was  tried  before  Jebvis,  C.  J.,  at  the  last  spring 
assizes  for  Norfolk,  when,  the  plaintiff  having  proved  his  case 
as  stated  in  the  declaration,  it  was  objected  on  behalf  of  the 
defendant  that  the  contract  wae  not  in  writing,  as  required  by 
the  17th  section  of  the  statute  of  frauds;  whereupon  his  lord- 
ship nonsuited  the  plaintiff,  and  reserved  leave  to  him  to  move 
to  enter  a  verdict  for  £30. 

*See  Seo.  1066,  et  eeq..  Vol.  S,  Cjrclopedis  of  Law.  See  oleo  Lee  v. 
OrifBn,  anU,  Chapter  I. 
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Jebvis,  C.  J.  I  im  of  opinvHi  Mai,  Qaa  rule  should  be  His- 
charged.  It  ia  now  well  settled  that  the  7th  section  of  Lord 
Tenterden'a  Act,  9  Geo.  IV.  e.  14,  and  the  17th  section  of  the 
EFtatute  of  frauds,  are  to  be  read  together,  and  the  enactmenta 
of  the  latter  statute  are  extended  to  all  cmtracts  for  the  sale  of 
goods  of  the  value  of  £10  and  upwards.  The  effect  of  that  is  to 
substitute  the  word  "value"  for  the  word  "price"  in  the  ITtii 
section  of  the  statute  of  frauds,  so  as  to  adopt  one  uniform  rule 
in  all  cases';  and  the  17th  section  must  now  be  read,  "no  con- 
tract  for  the  sale  of  any  goods,  Ac.,  of  ihe  value  of  £10  or  up- 
wards, shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  aetuaUy  receive  the  saime,  or  give 
sometliiiig  in  earnest  to  bind  tbe  bargain  or  in  part  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bargain 
be  made,'*  &e.  Now,  the  present  is  the  case  of  a  contract  for 
the  sale  of  goods  above  the  value  of  £10,  for  there  is  no  d<oubt 
that  tbe  plaintiff's  niare  and  foal  were  worth  more  than  £10; 
and  alibaMgii  that  may  not  very  distinctly  appear  upon  the 
face  of  the  ctaitract,  still  it  might  and' would  have  been  shown 
by  parol  evid^iee.  Then  it  ia  a  contract  for  the  sale  of  the 
plaintiff's  mare  and  foal  above  the  value  of  £10 ;  and  it  is  not 
the  less  so  because  somethittg  ^se  is  included  in  it ;  and  there  is 
no  note  or  memorandum  in  writing.  Prima  facie,  therefore,  the 
case  is  within  the  statute,  the  principal  subject  matter  of  the 
contract  bein^f  the  sale  of  the  plaintiff's  mare  and  foal  to  the 
defendant,  the  rest  being  imerely  ancillary  to  it ;  but  even  if  this 
be  not  so,  it  is  still  a  contract  for  the  sale  of  goods  above  the 
value  of  £10,  and  as  such  I  think  cannot  be  enforced.  But  then 
it  is  argued  that  there  has  been  an'  acceptance,  whi(^  tabes  the 
case  Cfat  of  the  statute.  I  think  not,  for  there  has  been  no  ac- 
ceptance of  the  "goods  so  sold," — ^that  is,  of  the  plaintiff's  mare 
and  foal, — but  the  defendant  has  had  the  enjoyment  of  some- 
thing  else  engrafted  iip<ni  the  contract,  and  that  does  not  satisfy 
tbe  statute.  And  there  is  no  hardship  in  our  so  deciding,  for 
the  plaintiff  is  still  at  liberty  to  recover  f<»'  the  price  of  the 
agistment  of  the  defendant's  mare  and  foaL  The  answer  given 
to  this  sn^^eation  by  Mr.  Couch  is^  that  the  plaintiff  would  not 
have  contracted  for  tt»  agistment  of  the  defendant's  mare  and 
foal  unlesB  the  whole  otaitract  had  been  entered  into,  and  that  it 
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is  unfair  that  he  sbould  reoover  for  part  only.  But  tltat  is  a 
sort  of  thing  thst  oeeors  daily,  I  agree  to  let  a  hooae  to  a  man 
for  a  term  of  years,  aud  he  enters  under  a  promise  of  a  leaae 
and  occupies  for  a  year,  when  I  mxe  him  for  \ise  and  occupation. 
It  voold  be  no  answer  for  him  to  say,  "I  ahoold  not  have  en- 
tered at  all,  nnlesB  yoa  had  agreed  to  grant  me  a  leaae."  If 
entitled  to  a  lease,  it  is  his  own  faolt  if  he  does  not  get  it;  and 
it  is  no  reason  becanse  by  hia  own  faolt  he  has  failed  to  get  all 
he  waa  entitled  to,  that  he  should  not  pay  for  what  he  has  had. 
In  this  case  the  plaintiff  may  recover  for  the  agistment  of  the 
defendant's  mare  and  foal  vhen  he  properly  snes  for  it;  bnt  be 
cannot  recover  the  price  of  his  own  mare  and  foal.  "It  by  no 
means  follows,"  as  said  by  Batlet,  B.,  "becanse  yon  cannot 
sustain  a  contract  in  the  whole,  you  cannot  sustain  it  in  part, 
provided  yonr  declarati<m  be  so  framed  as  to  meet  the  proof  of 
that  part  of  the  contract  which  is  good."      Bute  discharged. 


BDGERTON  v.  HODGE. 
41  Vi.  676.    1869. 

Araompait  for  breach  of  contract  by  defendant  to  sell  and 
driver  all  the  new  milk  cheese  he  then  had  on  hand,  ahoat  975 
poinnds,  and  what  he  should  make  daring  the  season  of  1864,  at 
15%  cents  a  pound.  To  a  jodl^nent  for  $306.62  and  oosta  in 
favor  of  tiiie  plaintiff  the  defendant  ^uepted. 

Wilson,  J.  The  parol  agreement  entered  into  by  the  parties, 
June  30th,  being  for  the  sale  of  goods,  warea,  and  merchandise 
for  the  price  of  forty  dollars  and  more,  is  within  the  statute  of 
frauds,  and  inoperative,  unless  taken  ont  of  the  statute  by  the 
subsequent  acts  of  the  parties.  It  is  claimed  by  the  plaintiff 
that  the  defendant's  letter  under  date  of  July  lat,  and  the  de- 
positing of  the  plaintiff's  letter  with  the  fifty  doUan  in  the  post 
office  on  the  2d  of  that  month,  constitute  a  payment  of  part  of 
the  purchase  money  within  the  meaning  of  the  statute.  It  will 
be  observed  that,  wh^  those  letters  were  writteji,  no  binding 
agreement  had  been  concluded.  The  defendant,  in  his  letter  of 
Jn^  1st,  aaya:    "According  to  our  talk  yesterday,  yoa  bou^t 
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my  cheese  for  the  aeasoo.  I  ahall  frtand  to  it,  bat  shall  want 
fifty  dollars  to  bind  it."  By  that  letter  the  plaintiff  was  notified 
that  he  could  make  the  bargain  binding  upon  himBelf  as  well 
as  the  defendant,  l^  paying  to  &e  defeDdant  the  sum  demanded 
for  that  porpose.  The  plaintiff  on  the  2d'  day  of  July  enclosed 
fifty  dollars  in  a  letter,  directed  to  the  defend^it  and  deposited 
it  in  the  post  office,  which  letter  was  delivered  to  the  defendant 
on  the  6th  of  that  month.  He  did  not  accept  the  money,  but 
returned  it  to  the  plaintiff.  It  is  clear  that  the  act  of  depositing 
tixa  letter  and  the  money  in  the  post  t^ce  wee  not  a  payment  to 
the  detenctant.  His  letter  did  not  direct  the  money  to  be  sent 
by  mail ;  it  oontiuns  nothing  that  would  indicate  that  the  drfend- 
ant  expected  the  plaintiff  would  reply  by  letter,  or  acc^t  the 
proposition  by  depositing  the  money  in  the  post  office;  and  the 
fact  that  the  defendant  by  letter  offered  to  allow  the  plaintiff  to 
perfect  the  agreement  by  paying  part  of  the  purchase  money 
did  not  authorize  or  invite  the  plaintiff  to  send  the  money  by 
mail,  or  make  the  mail  the  defendant's  carrier  of  the  money. 
The  language  of  the  defendant's  letter  is:  "I  shall  want  you 
to  p^  me  fifty  dollars  to  bind  it,"  that  is,  to  make  it  a  valid 
contract. 

The  money,  when  deposited  in  the  post  office,  belonged  to  the 
plaintiff;  it  belonged  to  the  plaintiff  while  being  carried  by  mail 
tn  the  defendant,  and  it  would  continue  the  property  of  the 
plaintiff  unless  accepted  by  the  defendant.  The  plaintiff  took 
the  risk,  not  only  of  the  safe  conveyanoe  of  the  money  to  the 
defendant,  but  also  as  to  the  willingness  of  the  defendant  to 
accept  it  The  defendant's  letter,  not  constituting  each  a  note 
or  memorandmn  of  the  agreement  as  the  statute  required,  left 
it  optional  with  the  defendant  to  accept  or  refuse  part  payment 
when  offered  to  him,  the  same  as  if  the  defendant  had  s^it  to 
the  plaintiff  a  verbal  communication  of  the  same  import  as  the 
defendant's  letter.  A  point  is  made  by  counsel  as  to  whether 
the  money  was  conveyed  and  delivered  or  offered  to  the  defend- 
ant, within  a  reasonable  time  after  his  letter  was  received  by 
the  plaintiff,  but  it  seems  to  us  that  the  time  the  money  was 
offered  is  not  material.  We  think,  even  if  the  plaintiff  had  gone 
Immediately  after  receiving  the  defendant's  letter,  and  offered 
and  tendered  to  him  the  fifty  dollars,  the  defendant  would  have 
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been  tmder  no  legal  obligation  to  accept  it.  Tlie  mere  offer  of 
th«  defendlant  to  receive  the  money  would  not  estop  him  from 
refusing  to  accept  it;  but  in  order  to  take  the  eaee  out  of  the 
operation  of  the  statute,  it  required  the  a^reonent  or  consent 
of  both  parties,  as  to  payment  by  the  plaintiff  and  aeeeptance  of 
it  by  the  defendant.  Upon  the  facts  of  this  case,  we  tbiuh  the 
rights  of  the  parties  rest  upon  and  are  to  be  determined  by  the 
verbal  agreement  entered  into  by  them  on  the  3l}th  of  June,  and 
that  their  subseqaent  attempts  to  make  that  agreement  a  valid 
contract  cannot  aid  the  plaintiff.  The  statute  provides  that  "no 
contract  for  the  sale  of  any  goods,  wares,  or  merebandise  for  the 
price  of  forty  dollars  or  more  shall  be  valid,  onless  the  pnr- 
chaaer  shall  accept  and  receive  part  of  the  goo^  so  sold,  or  sEall 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  unless  s(«ae  note  or  memorandum  of  the  bargain  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  Uierel^, 
or  by  some  person  thereunto  by  him  lawfully  authorized." 

The  very  language  of  the  statute  above  quoted  implies  that, 
in  whichever  way  the  parties  verbally  agree  or  propose  that 
contract  for  the  sale  of  goods,  wares,  or  merchandise  for  the 
price  of  forty  dollars  or  more,  shali  be  made  exempt  from  the 
statute  of  frauds,  whether  it  be  by  the  purchaser  accepting  and 
receiving  part  of  the  goods  so  sold  by  giving  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or  by  making  a  nofe  or 
memorandum  of  the  bai^ain,  it  must  be  done,  if  done  at  all,  by 
the  consent  of  both  parties.  It  is  obvious  that  it  would  require 
the  consent  of  the  purchaser  to  accept  and  receive  part  of  the 
goods,  and  he  could  not  receive  them  unless  by  consent  of  the 
seller;  the  purchaser  could  not  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  unless  the  seller  accept 
and  receive  it;  nor  could  a  note  or  memorandum  of  the  baigain 
be  made  and  signed  unless  by  the  consent  of  the  party  to  be 
chai^d  thereby.  A  valid  contract  is  an  agreement  or  covenant 
betwe«i  two  or  more  persons,  in  which  each  party  binds  himself 
to  do  or  forbear  some  act ;  and  each  acquires  a  right  to  what  the 
other  promises;  but  if  the  parties  in  making  a  contract  like 
the  present  one,  omit  to  do  what  the  statute  requires  to  be  done 
to  make  a  valid  contract,  it  would  require  the  consent  of  both 
parties  to  supi^  the  thing  omitted.    Suppose  it  had  been  one 
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stipnlfttioii  of  the  verbal  ifrreement  on  the  30th  of  June  that 
the  plaintiff  should  give  aod  the  defendant  receive  something 
in  earnest  to  bind  the  bai%ain,  and  in  puisuance  of  su<^  stipula- 
tion the  plaintiff  had  then  offered  to  give  or  pay  the  amount 
80  stipolated,  and  Hie  defendant  bad  refused  to  receive  it,  say- 
ing that  he  preferred  not  to  receive  say  nxHiey  until  he  had 
delivered  the  whole  or  part  of  the  pnopert?',  or  had  refused  to 
aeoept  the  mon^  so  offered,  or  do  any  other  act  to  bind  the 
bargain,  without  giving  any  reascHi  for  such  refusal,  it  would 
be  evident  that  he  did  not  intend'  to  make  a  binding  contract. 
But  the  fact  Ifliat  he  had  made  such  verbal  agreement  to  receive 
BMnething  or  to  do  sc»ne  other  act  to  bind  the  bargain,  and  ttiat 
the  plaintiff  was  ready  aod  offered  to  c<Hnply  on  his  part,  would 
not  take  the  agreement  out  of  the  statute.  A  verbal  stipulation 
to  give  and  to  recave  something  in  earnest  to  bind  the  bargain 
or  in  part  p^rment,  or  a  v«rbal  promise  to  make  a  note  or  mem- 
oranchim  in  writing  neeeasary  to  exempt  the  agreement  f  nsn  the 
operation  of  the  stadute,  is  aa  mach  within  ihe  statute  of  frauds 
as  is  the  agre^nent  or  contract  taken  as  a  wh<^e ;  and  a  note  or 
memorandmn  in  relati<»i  to  giving  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment^  which  is  insufficient  of  itself 
to  take  the  contract  out  of  the  statute,  is  also  insufficient  to  make 
the  contract  binding  upon  either  party. 

The  judgment  of  the  county  oonrt  is  reversed^  and  jodgment 
for  the  defendant  for  bis  coats. 


STUABT  V.  PBNNIS. 
91  Va.  638.    1895. 

BlELT,  J.  This  was  a  suit  in  equity  to  compel  the  specific 
perfonnanee  of  a  oontraet  in  writang  for  the  sale  of  growing 
timber  trees.  Upon  a  demorrer  to  the  bill,  it  was  dismissed  by 
the  court. 

There  was,  and  oould  be,  no  objecUon  urged  against  the  relief 
BOt^ht,  growing  out  of  any  indefiniteness  as  t»  the  terms  of  the 
contract,  or  as  to  its  subject  matter.  The  defense  of  the  appellee 
vras  that  t^e  sabject  of  the  contract  was  pemonal  property,  and 
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not  an  interest  in  real  eotate;  and  being  personal  property,  and 
there  also  being  an  adequate  remedy  at  larar  for  the  breach  of 
die  oontract,  a  ooart  of  equity  would  not  apecifically  enforce  it. 
On  tile  othw  baud,  oooosel  for  the  f4>peUant  claimed  that 
standincr  trees  so  pertain  to  the  soil  that  a  contract  for  their 
sale  is,  in  law,  a  sale  of  an  interest  in  land,  and  tjiat  under  the 
geneml  rule  that  a  oonrt  of  equity  will  always  enforce,  in  a 
proper  case,  the  specif;  performance  of  a  contract  for  the  sale 
of  land  (2  Minor,  Inst.  867;  Pom.  Spec.  Perf.  §  10),  such  relief 
Bbould  have  been  granted  in  this  ease. 

We  bave  been  cited  by  counsel  to  no  decision  of  this  oonrt  on 
this  subject,  anJ  are  ourselves  aware  of  none.  Our  attention 
was  caMed  to  t&e  case  of  M«C<^  v.  Herbert,  9  Leigh,  548,  but 
an  eaamrinfttion  of  it  shows  thai;  the  question  in  oontroverBy  here 
was  not  t^ere  raised  or  'decided.  The  sole  question  there  was  as 
to  'ttie  validi^  of  an  assignment  of  a  contract  of  sale  of  certain 
trees  standing  in  the  woods,  which  had  been  bought  for  Mp 
timber,  and  not  wbetber  tiie  sabject  of  the  oontract  was  an  in- 
terest in  land  or  chsttela.  There  is  scarcely  amy  otber  sabject 
upon  wihich  tha*e  is  so  great  diversity  of  judicial  dedsion. 
Whmever  required  to  prononnoe  upon  a  conitra>et  for  their  sale, 
courts  have  seemed  uncertain  as  to  whether  standing  or  growing 
trees  dmuld  be  olassed  as  real  or  personal  properly.  Not  (Hily 
have  the  ooiu^a  of  different  jurisdietaons  decided  differently, 
bnt  the  decisions  of  the  same  court  within  the  same  jurisdiction 
have  not  always  been  umform.  Particnlariy  has  this  been  the 
-  ease  with  tihe  oourta  of  EngUnd,  and  their  latest  declaration  on 
this  question  (MftrshaU  v.  Gre^  1  G.  P.  IKv.  35<)  has  not  es- 
caped criticism  from  very  high  autiiority.  Hirth  v.  Graham, 
50  Ohio  St  57  (40  Am.  St.  R.  641),  Benj.  Sales  (ed.  1892), 
S  126,  and  an  article  by  Prof.  Wiashbum  (tiie  learned  author  of 
the  woA  on  Real  Property)  published  in  the  Albany  Law  Jour- 
nal, and  to  be  found  in  ibe  note  to  the  case  of  Pumer  v.  Piercy, 
17  Am.  Bep.  595.  The  decisions  of  the  lushest  courts  in  the 
several  States  of  the  ITnicHi  have  also  been  greatly  at  varianoe 
with  respect  to  ttiis  subject  It  will  be  found,  however,  upon  an 
examination  of  them,  that  the  weight  of  authoritj'  prepcmder- 
ates  in  favor  of  Hbe  view  t^t «  oontract  for  the  sale  of  growing 
trees  IB  a  eontract  for  the  sale  of  an  interest  in  land,  and  is  to  be 
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80  treated.  Hirth  t.  Qnbam,  aupra;  Owens  v.  Lewis,  46  bid. 
488  (15  Am.  B.  295) ;  Green  v.  Armstrong,  1  Denio,  550;  81o- 
eooi  T.  Seymour,  36  N.  J.  Law,  138  (13  Am.  Sep.  432} ;  Kingg- 
Uy  V.  Holbiook,  45  N.  H.  313  (86  Am.  Dec.  173) ;  Buck  v:  Pick- 
weU,  27  Vt.  157;  BarreH  v.  Miller,  35  MissL  700;  Bish.  Cent. 
S  1294;  and  Washb.  Real  Prop.  366,  367. 

Land  inclndw  everytliing  belonging  or  attached'  to  it,  above 
and  below  the  surface.  It  inchtdes  the  miiierela  bnried  in  its 
deptiis,  or  which  crop  ont  of  its  surface.  It  equally  includes  the 
woods  and  trees  growing  upon  it  Booted  and  stand- 
ing in  the  soil,  an}  drawing  their  support  from  it, 
they  are  regarded  aa  an  integral  part  of  the  land,  just  as  the 
coal,  the  iron,  the  gypsum,  and  the  boildong  stom  which  enter 
80  largel}'  into  the  business  of  oommeroe.  Attadied  to  the  soil, 
they  pass  with  Hm  land,  aa  a  part  of  it.  A  ctmv^aiice  of  tiie 
land  canriea  witti  it  to  Hie  grantee  the  r^ht  to  tiie  forests  and 
trees  growing  upon  it  In  the  dealings  of  men,  growing  timber 
is  ever  regarded  as  a  part  of  the  realty.  Upwi  the  death  of  the 
ancestor,  they  pass  with  it  to  his  devisee,  or  descettd  with  it  to 
his  heir,  and  not  to  his  executor  or  administrator.  They  are 
not  treated  aa  personal'^.  They  are  not  subject  to  levy  and 
Bale  onder  execution.  And  so,  upon  principle,  sound  reason, 
and  auttiority,  we  axe  of  (pinion  that  they  constitute  an  interest 
in  (ff  a  part  of  the  laud,  and  most  be  so  treated  by  the  conrts. 
We  are  the  better  satji^ed  with  the  conclusioD  reached,  in  that 
it  has  the  merit  of  being  eanly  understood  and  readily  applied, 
not  wly  to  this  partjouiar  industry,  but  to  the  many  other 
useful,  varied^  and  boundless  natural  [Hroducts  of  a  similar 
kind,  of  the  section  of  the  State  whence  this  case  ccHnes,  in 
wbose  deveh^nnent  its  people  are  becoming  more  largely  engaged 
year  hy  year. 

fVo-  the  foregoing  reasons,  we  are  of  opinitm  that  the  court 
erred  in  sustaining  the  demurrer  to  the  bill,  and  the  decree  com- 
pluned  of  most  be  reversed. 


Digit  zed  by  Google 


At.i.a|in  T.  QRDASBRT. 


OOKSTBUOnON  OP  THE  WOBOS      PBICB  OB  TALCS  OF  TBN  FOmiDS 
OB  UPWABDS."* 

ALLARD  v.  GBEASEKT. 
61  N.  Y.  1.    1874. 

Action  for  tbe  imce  of  the  foUowu^  bill  of  hate  and  caps,  aa 
goods  Bold  and  de^vered : — 

Of  case  No.  361,  lulf  doz.  child's  L^hom  srlvaos, 

at  $11  per  doz $5.50 

Of  ease  No.  312,  one  doz.  harvest  hata,  at 4.30 

Of  ca^  No.  371,  half  doz.  Panama  ha^  at 28.50  a  doz. 

Of  case  No.  372,  half  doz.  Panama  hats  at 36.00  " 

0£  ease  No.  326,  one  doz,  palm  leaf  hats,  at 2.50  " 

Of  case  No.  324,  one  doz.  pakn  leaf  hsta,  at. 3.00  " 

Of  eaae  No.  329,  one  doz,  white  Qlenwood,  at 15,00  " 

Of  case  No.  159,  one  doz.  black  Alpine,  at. 24.00  " 

Of  oase  No.  309,  one  doz.  Leg.  bftrvest,  at 3.25  " 

Defendants  moved  for  a  nonaait  because  (1)  "that  the  agree- 
ment nnder  whiob.  the  plaintiSs  seek  to  recover  is  within  the 
statute  of  frauds,  and  void;  (2)  that  the  order  for  the  goods 
constitntes  one  entire  contract,  and  the  plaintiffs  have  failed  to 
fulfil,  on  their  part,  to  deliver  tbe  harvest  hata  of  the  descrip- 
tion ordered ;  that,  by  reason  of  said  failure,  Mie  defendants  had 
a  right  to  refuse  to  receive  any  of  the  goods  sent."  The  court 
nonsuited  plaintifis  on  the  last  ground. 

Earl,  G.  The  judge  at  the  circuit  regarded  this  as  an  entire 
contract  of  sale,  and  not  severable ;  and  if  he  was  right  in  this, 
he  properly  nonsuited  the  plaintifCs  apon  that  ground.  If  it 
was  an  entire  contract,  within  the  meaning  of  tbe  kw,  the  plain- 
tiff* could  recover  only  by  showing  «itire  perfonnaince,  by  a 
full  delivery  of  all  the  articles  purchased.  But  it  is  not  neces- 
sary, in  this  case,  to  determine  whether  tiiis  was  an  entire  or  a 
severable  contract,  because  the  defendants  also  moved  for  a  non- 
suit upon  the  ground  that  the  contract  of  sale  was  void  under 
the  statute  of  frauds.  Although  the  judge  did  not  place  the 
nonsuit  upon  this  ground^  it  may  be  considered  here.    He  non- 

■See  Sec.  1072,  et  seq.  Vol.  8,  Cjclopedia  of  Law,  and  ouea  there  died. 
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salted  the  plaintifb,  and  even  if  he  gave  a  wrong  reason  for  it, 
and  placed  it  npoiL  the  wrong  gromrd,  the  nonsuit  may  be  ap- 
beld  npoQ  any  ground  appearing  in  tiie  case.  Gtirtia  v.  Hub* 
bard,  1  Hill,  336;  Simar  v.  Ganaday,  53  N.  T.  298;  Deland  v. 
Rich&n^ii,  4  Deo.  95. 

Even  a  Hub  were  a  severable  oontraet  so  far  as  reilates  to  the 
perfonnanee  of  the  same,  within  the  meaning  of  the  statute  of 
frauds  it  is  an  entire  ccmtract.  The  reasons  for  holding  it  to  be 
such  are  dearly  set  forth  in  Bald^  v.  Parker,  2  B.  &  C.  41,  and 
Story,  Sales,  g  241.  This,  within  the  meaning  of  the  statute  of 
frauds,  \a  a  contract  for  the  sale  of  goods  for  the  price  of  $50 
or  n»re,  and  as  there  was  no  note  or  memorandum  or  payment, 
the  question  to  be  determined  is,  whether  the  goods  were  ac- 
cepted and  received  by  the  buyers  so  as  to  satisfy  the  statute. 
By  the  terms  of  the  contract,  the  goods  were  to  be  delivered  to 
the  Merdiants'  Union  Express,  to  be  carried  to  the  defendants, 
and  they  were  so  d^elivwed.  It  is  well  setUed  that  when  tiiere 
is  a  valid  OOTitraict  of  sale,  a  delivery  to  a  carrier,  according  to 
the  terms  of  the  contract,  vests  the  title  to  the  property  in  the 
buyer.  It  was  decided  in  Bodgers  v.  PMUips,  40  N.  T.  519, 
that  a  delivery,  according  to  bhe  contract,  to  a  general  carrier, 
not  des^natedt  or  selected  by  the  buyer,  does  not  constitute  such 
a  delivery  and)  acceptance  as  to  answer  the  statute  of  frauds. 
But  it  has  heea  h^d  Qiai,  wben  the  goods  have  been  accepted  1^ 
the  buyer,  so  as  to  answer  that  portitm  of  the  statute  which  re- 
quires acceptance,  a  iJeliveiy  to  a  carrier  selected  by  the  buyer 
will  answer  that  portion  of  the  statute  which  requires  the  buyer 
to  receive.  Cross  v.  OTtonnell,  44  N.  T.  661.  So  far  as  I  can 
discover,  it  has  never  yet  been  diecided  in  any  ease  that  is  en- 
titled to  respect  as  authority,  that  a  mere  carrier  designated  by 
the  buyer  can  both  accept  and  receive  the  goods  so  as  to  an- 
swer the  statute.  Benj.  Sales,  124.  The  cases  upon  this  sub- 
ject are  cited  and  coaanented'  upcm,  end  the  principles  applica- 
ble to  the  question  are  so  fully  set  fort^  in  the  two  recent  oasea 
above  referred  to  that  no  farther  citation  of  authorities  or  ex- 
tended ddscusmonH  at  this  time  is  imi>ortant.  It  will  be  found 
by  an  examination  of  the  authorities,  that  in  most  of  tile  cases 
witere  a  delivery  to  a  carrier  has  been  held  to  justify  the  statute 
of  frauds,  there  had  been  a  prior  acoeptance  of  Qie  goods  by  the 


Digit  zed  by  Google 


bnyer  or  his  a^ent.  A  bnyer  may  accept  and  receive  through  an 
agent  ezpreaaly  or  impliedly  appointed  for  that  purpoee.  There 
is  every  reason  for  holding  that  a  defiignsted  carrier  may  receive 
for  the  buyer,  beeaose  he  is  expressly  authorized  to  recave,  and 
the  act  of  receiving  is  a  mere  fonnal  act  requiring  the  ezercdse 
of  no  discretion.  But  tbere  is  no  reason  for  holding  that  tflie 
bi^er  in-  mch  cese  intended  to  clothe  the  carrier,  of  whose 
agents  he  may  know  nothing,  with  authority  to  accept  the  goods, 
BO  as  to  conclude  lum  as  to  their  quality,  and  bind  him  to  take 
them  as  a  compliance  with  a  contract  of  which  anoh  agents  can 
know  nothing.  This  case  fumisiies  as  good  an  iUustration  ea 
any.  The  goods  were  boxed;  the  oaarier  oould  know  nothing 
about  than ;  and  its  agents  had  no  rigiht  to  unpack  and  handle 
them.  Its  aole  duty  and  authority  was  to  receive  and  transport 
thean.  In  such  a  case,  it  would  be  quite  absurd  to  hold  that  the 
carrier  had  an  implied  authority  from  tiie  buyer  to  accept  the 
goods  for  him.  If  the  bnyer  does  not  accept  in  pers(»i,  he  must 
do  it  through  an  authorized  af^nt.  Here  it  is  not  claimed  that 
there  was  exprecB  authority  conferred  upon  the  carrier  to  accept, 
and  the  circumstances  are  not  such  that  suoh  authority  can  be 
implied. 

Upon  this  last  ground  ttierefore  the  nonsuit  was  proper,  and 
the  judgment  must  be  affirmed,  with  costs. 

AU  concur. 


SCOTT  T.  EASTERN  COUNTIES  RAILWAY  CO. 
13M.&W.  33.   1843. 

At  the  trial  before  Lobd  Abinqkb,  C.  B.,  it  appeared  that  in 
May,  1841,  Mr.  Braithwaite,  the  defendants'  agent  went  to  the 
plaintiff's  mAnnfaetory  to  order  the  lamps  mentioned  in  the  dec- 
laration, ail  of  which  were  of  a  well-known  and  ordinary  des- 
cription, with  the  excepti<m  of  the  triangular  lamp,  which  was 
very  peculiar.  The  moaler,  the  square,  and  the  new  side  lamps 
were  delivered  with  «  separate  invoice,  and  paid  for  in  May, 
1841 ;  but  the  triangular  lamp  was  not  finished  until  the  month 
of  AprH,  1343,  when  the  defendant^  being  dissatis&ed  with  it. 
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letaaeA  to  receive  or  pfty  for  it,  iriiereapcai  the  present  action 
wu  I»K>nght  Under  these  ciroimiBtaiiceB,  it  was  objected  for 
Uke  defendants  that  the  contracts  for  these  articles  were  distinct, 
and  that  tbe  deUvery  and  aocepbance  of  the  conmxm  lamps  did 
not  ocKUtitate  a  part  qfo^tance  withdn  the  statnte  of  franda,  so 
as  to  bind  the  daf  endsnts  to  receive  and  pay  for  the  triamgular 
lamp  Trtiich  was  aftervrardB  manofactored.  The  learned'  judge, 
reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit,  left 
the  case  to  tiie  jury,  who  found  for  ihe  plaintiffs  for  £248,  the 
amoont  dainwd  by  him. 

Erie  DOW  moved  arCO(H>dingly  either  tor  ft  nonsoit  or  a  new 
trial. 

Imbd  Abikoeb,  C.  B.  I  am  of  opinion  that  there  oo^t  to 
be  no  mle.  I  think  the  order  for  the  ready-made  lampa,  and 
thai  given  for  the  triaogolar  one,  amounted  but  to  one  contract 
Can  it  be  said  that,  if  a  man  goes  to  a  loilor's  shop  and  bnys  a 
snit  of  clothes  which  are  ready-made,  and  at  the  same  time  or- 
ders another  suit  to  be  made  for  him,  and  the  former  are  sent 
home  to  and  accepted  l^  him  he  is  not  bound  to  pay  for  the  lattert 
The  two  staitutes  that  have  been  referred  to  must  be  oonstmed 
as  incorporated  togedur;  and  then  it  is  i^ain  that,  when  an 
order  for  goods  made  and  for  others  to  be  made  forms  one  «itire 
contract,  acceptance  of  the  fonner  goods  will  take  the  case  oat 
of  the  statutes  as  regards  the  kttter  also. 

Au>EBSON,  B.  I  am  of  the  same  opinion.  The  transaction 
ctmstitDted  but  one  contract.  There  is  no  distinction  between 
this  case  and  thiat  of  a  party  who  goes  into  a  shop  and  buys 
fifty  different  articles  at  the  same  time.  It  is  clear  that  such  a 
persoa  does  not  malce  fifty  different  contracts.  If  a  man  enters 
into  an  entire  agreNuent  for  goods  made  and  for  others  to  be 
made,  his  accepting  part  of  the  goods  made  is  evidence  of  bis 
having  entered  into  the  ^reement.  That  is  the  true  object  end 
meaning  of  the  atatnte.  The  articles  bargained  to  be  ntade  are 
trested  for  itbis  purpose  as  goods  actually  made,  although  they 
are  not  in  existeiwe  at  the  time  of  the  agreement 

GuBNEr,  B.,  end  Bolfb,  B.,  ooncurred. 

BtUe  refuted. 
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BXCEPTIONS  UNDEB  THE  STATUTE  OF  FBAUDB. — 1.  AOOEFTANOB 
AKD  BBCBIFT  07  FABT  OP  GOODS.* 

MABVIN  T.  WALLIS. 
6  E.  d;  B.  736.    185£. 

On  tbe  trial  before  Lobd  Campbell.,  C.  J.,  it  appeared  &at 
tile  actkm  was  brought  to  recover  tlie  pnce  of  a  borae.  It  was 
agreed  tbat  there  had  been  a  complete  verbal  bargain,  for  the 
sale  of  the  iborse  by  the  plaintiff  to  the  defendant  ior  s  price 
above  £10,  and  that  abont  a  fiortn^fat  afterwards  &e  plaintiff 
sent  the  horse  to  the  defendant,  who  refused  to  ta^  or  pay  for 
him;  alleging  tliat  Uie  horse  had  been  ill-osed  in  the  interval. 
The  plaintiff's  evidence  was  that  the  bargain  was  ocmqdete  for 
immediate  delivery;  that  after  it  was  CMUplete  the  pladntjff 
asbed  tbe  defendant  to  lend  him  the  hoise  for  a  few  weeks  till 
be  got  another,  to  which  the  defendant  agreed  if  the  i^aintiff 
woold  take  care  of  it ;  uid  that  in  oonseqoeaee  the  plaamtiff  kept 
the  horHe  from  time  to  time,  not  as  vendor,  bat  as  borrower  of 
the  horse.  There  was  no  part  payment,  nor  any  memoraodom 
in  writing.  It  was  objected  that  there  waa  no  evidence  to  go  to 
the  JQiy  of  any  acceptanoe  and  actual  receipt  of  the  horse.  The 
Lord  Chief  Justice  refused  to  stop  the  ease.  The  defendant 
ihea  gave  evidence,  aooording  to  which  the- original  verbal  bar- 
gain was  that  the  horse  E^otild  not  be  deliv^ied  for  a  mtHith ; 
and  the  plaintiff  retained  possession,  not  as  a  borrower,  but  in 
virtue  of  the  original  baj^ain.  The  Lobo  Chief  JusncB  left 
tbe  question  to  the  jury,  whether  the  verbal  c<»itract  for  the  sale 
of  the  horse  was  complete  before  l^re  w«s  any  agreement  about 
the  horse  being  retained'  by  the  plaintiff,  and  the  horse  ms  lent 
to  the  plaintiff  \f3  the  defendBiat  as  bis  owner;  or  whet^r  the 
retainer  of  the  hwae  was  part  of  tbe  bargain.  The  jnry  found 
that  the  MHitraet  was  ccsnplete  before  the  permission  to  keep  the 
horse  was  given  to  tbe  t^ntiff,  and  that  the  'horse  was  lent  by 
the  defendeiit  as  his  owner. 

The  Lord  Chief  Justice  then  directed  a  verddct  for  the  plain- 
tiff, with  leave  to  move  for  a  rule  to  show  caose. 

■See  SeoB.  107S>1071.  et  nq.  Vol.  8,  Cyelopedia  of  Law. 
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CoLEBiDaB,  J.  I  am  of  opmion  that  we  on^t  to  diadurge 
thifi  role.  Tihe  qaeation  is,  whether  oo,  the  facts  found  by  the 
jxary  the  statnte  of  frauds  ia  satiafied,  and  whethw  there  is  any 
evifdeiuie  for  that  finding.  The  statute  of  fiaodb  reqiures  an 
actual  receipt,  which  implies  deUveay,  and  acceptance.  It  is  ad- 
mitted that  if  there  be  an  actual  visible  poaseaBum  in  the  Ten^ 
for  a  uogle  moment,  that  ia  enouf^ :  the  question  cannot  torn 
ou  time.  It  muBt  also  be  admitted  that  it  is  enough  if  a  third 
party  has  such  poaaession  for  the  vendee.  It  is  said  that  nothing 
short  of  that  will  do;  and  as  I  understand  Mr.  Field,  he  con- 
tends that  there  must  be  some  positive  aot>  and  that  without 
that  words  alone  will  not  satisfy  the  statute.  Here  it  is  found 
that  the  bargain  was  complete,  aojd>  that  after  tiiat  the  vendor  . 
asked  the  vendee  to  lend  him  the  hoise  for  a  specific  purpose,  to 
whioh  the  vendee  assented.  The  vendor  retains  the  aippareut 
posession,  but  holde  for  the  vendee,  unless  there  be  a  distims 
tion  between-  this  state  of  things  and  what  is  admitted  to  be  sufB- 
cient  to  satisfy  the  statute  of  frauds.  Try  then  bow  that  is. 
Must  there  be  an  actual  transfer  t  The  case  of  £lmore  v.  Stone, 
1  Taunt.  458,  furnishes  an  answer  to  that  question;  for  there, 
there  was  a  renK>val  of  the  horse  from  one  stable  of  the  vendor 
to  another  stable  of  the  vendor ;  in  the  first  of  these  the  vendor 
kept  his  own  horses,  in  the  other  the  hoTsee  belon^^g  to  other 
people:  so  that  the  horse  still  continued  in  his  apparent  pos- 
Beseion,  but  the  character  of  the  possession  was  altered:  So 
here  there  ia  the  same  apparent  posseeBion  throi:^hout,  but  the 
evidence  shows  that  its  character  was  changed.  Much  has  beesi 
said  as  to  whether  the  lien  here  was  retained  or  not ;  but  it  seems 
to  me  that  this  is  not  material  to  Hts  argamxaA,  and  that  the  legal 
result  arises  from  the  preceding  pant  of  the  transaction.  Had 
the  p]«intiff  retained  the  horse  in  the  character  of  an  unpaid 
vendor,  there  would  not  have  been  a  delivery;  but  the  vodict 
negatives  that  supposition, 

Eble,  J.  I  also  am  of  opini<»i  that  the  rule  should  be  dis- 
chaiged.  Tlie  question'  is,  whether  the  buyer  has  accepted  the 
horse,  and  actually  received  it.  All  that  passed  has  be«i  merely 
ly  word  of  mouth:  there  has  been  nothing  which,  aocordiag  to 
the  language  of  many  cases,  amounts  to  manual  delivery.  The 
statute  for  meny  years  was  very  much  praised.    I  believe  tiiat 
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tbe  ptrty  who  inserted  tiie  -woTds  bad  no  idea  what  he  meant  hy 
"acceptance:"  that  opinion  I  found  on  the  everlasting  diacoB- 
Bion  which  has  gone  on,  as  if  possession  aceordiiig  to  law  oould 
mean  only  roannal  prehension.  It  may  mean  that  or  it  may 
mean  a  hant^ng  over  to  a  serrant ;  but  the  qaestion  is,  whether 
there  has  beea  an  exercise  of  the  ri^t  inoonaisteait  with  any 
Bapposition  but  that  of  ownerabip ;  whether  there  is  «n  actual 
sale,  and  an  act  which  is  inconsistent  with  anyitibing  but  owner- 
ship.  When  yon  apply  tiiat  here,  yon  have  the  finding  of  tiw 
jury  that  titere  w«s  an  actnal  sale,  and  that  the  pnrchaser  as- 
Bomed  to  be  in  aetoal  possession.  He  pennitted  the  other  party 
to  retain  the  hone.  AU  indeed  passed  by  word  of  month ;  hut 
to  my  mind  it  is  a  most  deciaiv«  case  of  posseesioa  and  one  in 
whi<dL  the  vemdor  had  lost  lus  pWin  to  lieu. 

£ul«  diacliarg$d. 


CBAPLIN  T.  ROGEBS. 

lSagt,19S.    1800. 

In  an'  action  for  goods  sold  and  delivered'  the  case  i»«ved  was 
that,  the  parties  being  together  in  the  plaintiff's  farm-yard,  the 
defendant,  after  some  objections  and  donbts  apon  the  quality  of 
8  stack  of  hay  (particakrly  tbe  inside  pa>rt)  then  standing  in 
the  yATd,  Agreed  to  take  it  at  2i.  Gd.  per  hiHidred  weight.  Soon 
after  he  sent  a  fanner  to  IocJe  a,t  it,  whose  opinion  -vna  nnfavor- 
able.  But  about  two  m<Hitbs  afterwards  another  fanner  of  the 
name  of  Loft  agreed  with  the  defendant  toe  the  purchase  of 
some  of  this  hay  still  standing  untouched  in  the  plaintiff's 
yard,  and  the  defendant  told  Lofit  to  go  there  and  atk  what 
oomdHion  it  was  in,  saying  he  had  only  agreed  for  it  if  it  were 
good.  The  plaintiff  having  informed  Loft  it  was  in  a  good 
state,  be  agreed  to  give  the  defendBnt  3s.  9d.  per  hundred 
weight  for  it,  the  defeodant  having  told  him  that  he  had  agreed 
to  give  the  plaintiff  Ss.  Bd.  for  it.  Loft  Ihereupcoi  brought 
away  thirty-six  hundred  weight;  but  this  latter  fact  was  with- 
out the  knowledge  and  aeeinst  the  dir«ct]<».'  of  the  defendant. 
There  was  a  oontrariety  of  evidemce  as  to  Iho  quality  of  tfaa  h^ 
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when  the  sta«k  -was  afterwards  cut.  At  the  trial  before  HoT- 
HAH,  B.,  on  the  last  Norfolk  circuit,  SeUon,  Serjt.,  for  the  de- 
fendant, objected  that  the  contract  of  sale  waa  fraudulent  and 
void  by  the  statute  of  frauds,  being  for  the  sale  of  a  commodity 
no  part  of  which  wias  delivered,  and  of  which  there  was  no  ac- 
ceptance by  the  defendant.  But  the  learned  judge  left  it  to  the 
jury  to  decidie  whether  the  sale  had  been  fraudulent,  aud 
whether  under  the  circumstances  there  had  been  an'  acceptance 
by  the  defendant;  and  they  found  for  the  plialntiff  on  both 
points,  «nd  gave  him  £50  dlamages,  being  the  value  of  the  hay  at 
the  price  ae<reed  for.  In  the  last  term  a  rule  was  obtEuned-  call- 
ing on  the  plaintiff  to  show  cause  wl^  the  verdict  should  not  be 
set  Sfflde  and  a  new  trial  had,  on  the  grounds  that  the  learned 
judge  had  left  that  as  a  question  of  fact  to  the  jury  which  he 
himself  ought  to  have  decided  as  an  objection  in  point  of  law 
arising  on  the  statute  of  frauds;  and  because  the  evidence  did 
not  warrant  tM  verdict. 

LOBD  £!enyon,  C  J.  It  is  of  great  conaequenoe  to  preserve 
unimpaired  the  several  provisions  of  the  statute  of  frauds, 
vMeh  is  one  of  the  wisest  Laws  in  our  statute  book.  My  opinion 
will  not  infringe  upon  it;  for  here  the  report  states  that  the 
question  was  specifically  left  to  the  jury  whether  or  not  there 
was  an  aeeeptanee  of  the  hay  by  the  defendant,  and  they  have 
found  that  there  was,  which  puts  an  end  to  any  question  of  law. 
I  do  not  meaU'  to  disturb  the  settled  construction  of  the  statute, 
that  in  order  to  take  a  contract  for  the  sale  of  goods  of  this 
value  out  of  it  there  must  be  either  a  part  delivery  of  the  thing, 
or  a  part  payment  of  the  eon^nderation,  or  the  agreement  must 
be  reduced,  to  writing  in  the  manner  therein  specified.  Bat  I 
em  not  satisfied  in  this  case  that  the  jury  have  not  done  ri^tly 
in  finding  the  fact  of  a  delivery.  Where  goods  are  ponderous, 
and  incapable  as  here  of  being  handed  from  one  to  another, 
there  need  not  be  an  actual  delivery;  but  it  may  be  done  by 
that  which  is  tantamount,  such  as  the  deliyery  of  the  key  of  a 
warehouse  in  which  the  goods  are  lodged,  or  by  delivery  of 
other  indicia  of  proper^.  Now  here  the  defendant  dealt  with 
this  commodity  afterwards  as  if  it  were  in  his  actual  possession ; 
for  he  sold  part  of  it  to  another  person.  Therefore,  as  upon 
the  whole,  justice  has  been  done,  the  verdict  ought  to  stood. 
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The  other  judges  agreed  that  there  was  sufficient  evidence  of 
a  delivoy  to  and  aoceptanee  by  the  defendenJt  to  leave  to  the 
jmy. 

Bule  discharged. 


SAPPOBD  ET  AL.  v.  McDONOUGH. 
120  Mass.  290.    1875. 

MoBTON,  J.  This  is  an  action  of  contract  to  recover  the  price 
of  a  quaintity  of  leather,  exceeding  fifty  dollars  in  value,  alleged 
to  have  been  sold  by  ibe  plaintifEs  to  the  defeaidant.  There  was 
no  memorandmn  in  writing  of  the  ccartract,  and  the  pnrchaser 
did  not  give  anything  in  earnest  to  bind  tiie  bargain  or  in  part 
payment. 

It  appeared  on  the  trial  that  the  defendant,  on  May  17,  1872, 
went  to  tbe  plaintiff's  store  and  agreed  to  purchase  the  leather 
at  the  price  named,  to  be  paid  for  by  a  satisfactory  note. 

On  the  thirty-firat  day  of  the  same  month,  be  again  went  to 
the  plaintiff's  store,  examined  the  leather,  bad  it  weighed, 
marked  with  the  initials  of  his  name,  and  piled  np  by  itself,  to 
be  taken  away  by  him  npon  giving  a  satisfactory  note  for  tho 
price,  or  the  payment  of  the  price  in  money,  bat  not  oUierwiae. 
He  never  complied  with  the  terms  of  the  agreement.  The  plain- 
tiffs refused  to  allow  him  to  take  the  leather  from  their  store 
withoQt  soch  oMnpliance,  claiming  a  lien  upon  it  for  the  price 
dne.  It  rauajned  in  their  store  till  November  9,  1872,  when  it 
was  bomcd  with  the  store.  Upon  this  evidence  the  presiding 
judge  of  the  Snperior  Court  ruled  that  tbe  leather  had  not  Been 
so  accepted  and  received  by  the  defaidant  as  to  take  the  oon- 
tracft  out  of  the  statute  of  &ands,  and  the  plaintiff  excepted  to 
ench  ruling. 

It  should  be  kept  in  mind  that  the  question  is  not  whether,  if 
a  valid  oontiact  of  sale  upon  tbe  terms  above  named'  had  been 
proved,  the  title  iu'  the  property  would  have  passed  to  the  de- 
fendant so  that  it  would  be  at  his  risk.  In  mich  a  case,  the  title 
would  pass  to  the  purchaser  unless  there  was  some  agreement  to 
the  contrary,  but  the  veodor  wouM  have  a  lien  tor  the  price, 
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and  oonld  peftain  poesaaion'  until  its  payment  HaakinB  v.  War- 
tm,  115  Mam.  514;  Moroe  t.  Shennan,  lOfi  M«8S.  430;  Town- 
send  T.  Hapgraves,  118  Maaa.  325.  But  the  question  is  whether 
the  defendant  had  accepted  and  received  the  goods,  so  as  to  take 
the  case  out  of  the  statute  of  frauds,  and  thus  complete  and 
make  valid  the  oral  oontraot  relied  <»i.  Unks  there  was  such 
acceptance  and  receipt,  there  was  no  valid  contract  by  virtae 
of  which  the  title  to  the  goods  would  paw  to  the  defendant.  To 
constitute  this,  tLere  must  be  a  delivery  by  the  seller,  and  some 
unequivocal  acta  of  ownership  or  oontrol  of  the  goods  on  the  part 
of  tiie  pun^iaser.  Kni^  v.  Maun,  118  Mass.  143,  and  cases 
cited. 

In  the  case  at  bar,  there  was  no  actual  acceptance  and  receipt 
of  the  goods  by  the  def  cndamt.  They  were  never  in  hda  posses- 
sion or  control,  bat  remained  in.  the  posession  and  oontrol  of 
the  plainti^,  who  refused  to  allow  him  to  take  th^n,  claiming 
A  lien  for  the  price.  If  they  had  and  atnerted  a  lien  aa  vendors, 
this  is  inoonsistcnt  with  the  delivery  of  possession  and  contn^ 
necessary  to  constitute  an  acceptance  and  receipt  by  the  vendee. 
In  Baldey  v.  Parlrer,  2  B.  &  C.  37,  44,  Holroyd,  J.,  says: 
"Upon  a  sale  of  specific  goodb  for  a  specific  price,  by  part- 
injg  with  the  possession  the  seller  parts  with  his  lien.  The 
statute  contemplates  such  a  parting  with  the  pcesession,  and 
therefore,  aa  long  aa  the  seller  preserves  his  control  over  the 
goods,  so  as  to  retain  his  lien,  he  prevents  the  vendee  fnsn  ac- 
cepting <and  receiving  them  as  his  own  within  >th&  meaning  of  the 
statute."  Benjamin  on  Sales  (Am.  ed.),  151,  end  cases  cited; 
Browne  or  St  of  Frauds,  §  317. 

It  is  true  there  may  be  cases  in'  whic^  the  goods  remain  in  tiie 
posession  of  the  vendor,  and  yet  may  have  been  accepted  and 
received  by  the  vendee.  But  in  such  cases  the  vendor  holds  pos- 
session of  the  goods,  not  by  virtue  of  his  lien  as  vendor,  but 
under  Bon»  new  contract  by  whidi  the  relationa  of  the  parties 
are  changed.  Cnsack  v.  Bobinaon^  1  B.  &  S.  299,  30d;  Castle  v. 
Sworder,  6  H.  &  N.  828;  Dodsley  v.  Varley,  12  A.  &  E.  632. 

In  the  ease  at  bar,  the  vendors  refused  to  permit  the  vendee 
to  take  possessioD  or  control  of  the  goods,  but  claimed  and  as- 
serted their  lien  as  vendors  for  the  price.  We  are  tharefore  of 
ojnnicm  that  the  ruling  of  the  Superior  Court  was  correct. 

Exceptions  overruled. 
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ATHERaX)N  v.  NBWHAMj. 
133  Mass.  141.    1877. 

Ooutract  to  reeoTer  the  price  of  660  sides  of  sole  leatiter.  At 
tlie  trial  in  the  Superior  Court,  before  Qabdnsb,  J.,  it  appeared 
that  th«  plaintiffs  were  dealers  in  leather  in'  Boston,  and  that 
the  defeudauts  were  manufacturers  of  boots  and!  Eiboes  in  I^ihi. 
One  of  the  plaintifi&  testified  that  the  defendant  Newball  called 
at  their  store  on  Saturday,  November  9,  1872,  examined'  some 
leather,  and  said  be  would  take  "what  leather  was  adapted  to 
his  purpose,"  being  leather  "light  weight"  in  thickness,  oat  of 
a  certain  lot  of  about  800  Endes  which  were  piled  up  in  tlie  store ; 
and  that,  after  Newhall  had  gone,  he  assisted  in  sorting  out  the 
leather  intended  for  the  defendants,  which  was  then  rolled  up 
into  44  rolls,  oontaimng  660  sides,  weighed,  nutrked  with  the 
defendants'  name,  sud  placed  near  the  front  door  of  the  store, 
ready  for  delivetry.  It  was  also  in'  evidence  that  in  the  after^ 
noon  of  the  same  day  an  expressnan,  who  W'SS  in  the  habit  of 
calling  at  the  plaintiffs'  store  for  goods  for  Lynn,  called'  and 
ifxM.  six  rolls  of  the  leather,  oontaoning  90  sides,  which  was  all 
his  wag(»i  could  carry,  with  the  goods  Qien  on  it,  but  did  not 
deliver  them  until  the  Monday  following  to  the  defendant^  who 
were  regular  costomers  of  his;  but  in  this  ease  no  order  had 
be^i  givesi  to  him  by  either  partf.  The  plainti&'  store,  wi^i 
its  contents,  including  the  remaining  570  sides  of  leather,  was 
burned  in  the  great  fire  of  Noveiriber  9, 1872.  On  Monday,  No- 
vanber  11,  1872,  the  defendant  Newhall  called  on  the  plaintiffs 
and  produced  the  bill,  which  he  had  received  from  the  plaintiffs, 
for  the  660  sidee,  azid  requested  their  bo<^-keeper  to  correct  the 
bill  so  as  to  correspond  with  the  amonnt  of  leath»  actually  re- 
ceived by  him,  and  the  bodc-beeper  thereupon  deducted  the  570 
sides  from  the  bill.  On  Miaroh  20,  1873,  he  tendered  to  the 
plaostiff  $394,  the  anHnmt  due  for  the  90  sides,  which  th^  de- 
clined to  receive. 

Upon  this  evidence  the  judge  ruled  that  there  was  no  evidence 
of  any  delivery  to  or  acoeptanoe  by  the  defendants  of  the  570 
sides  of  leather,  directed  the  jury  to  return  a  verdict  for  the 
prioe  of  the  90  mdes,  and  reported  tiie  case  for  the  conaidsration 


Digit  zed  by  Google 


48  EVTOCT  OF  STATUTE  OP  FBAUDS. 

of  tltis  eomt.  If  the  action  ooald  be  maintained  for  the  whole 
660  aides,  the  verdict  was  to  be  set  aaide;  otberwise,  jadgment 
was  to  be  entered  on  the  rerdid 

Grat,  C  J.  It  is  nnneceBsary  to  consider  whether  there  was  a 
aofficient  delivery  to  complete  the  sale,  beoanae  it  ia  quite  clear, 
upon  the  anthorities,  that  there  was  no  soch  acceptance  and  fe- 
eeipt  of  part  of  the  goods  as  would  satisfy  the  statute  of  frauds. 
Gen.  Sts.  c.  105,  §  5.  Such  acceptance  mnA  be  "by  the  bnyer 
himaelf ,  or  by  some  one  authorized  to  acoept  in  his  bdialf.  The 
acts  of  the  bajrer  on  Saturday  did  not  conatitnte  such  an  accept- 
ance, because,  according  to  the  seller  'a  own  testimony,  the  buyer 
merely  agreed  to  take  all  the  aides  of  leather  of  a  certain  thiefc- 
ncsB,  wttich  were  not  then  set  apart  by  themselves,  bat  formed 
a  port  of  a  large  pile  from  which  they  were  afterwards  to  be 
selected  by  the  seller.  Knight  v.  j!5ajm,  IIB  Mass.  143.  The 
receipt  of  part  of  the  leather  by  the  expre^man  did  not  otmsti- 
tute  such  an  acceptance,  because  he  was  not  authorized  to  accept 
so  aa  to  bind  the  buyer.  Jtdtnscm  v.  Cuttle,  105  Mass.  447.  The 
acceptance  by  the  buyer  on  Mtmdfty,  of  the  part  brought  by  the 
expresnnao,  was  not  a  sufficient  acceptance  to  take  the  sale  of 
the  whole  out  of  the  staitnte,  because  it  appears  that  it  was  not 
with  an  intenti<m  to  perform  the  whole  contract  and  to  assert 
the  buyer's  ownership  nnd«r  it,  but,  on  the  contrary,  that  he  im- 
mediately informed  the  seller's  clerk  that  he  would  be  resp<Hi^- 
ble  only  for  the  part  received.  Townsend  v.  Hai^^vea,  118 
Mass.  325,  333 ;  Bemick  v.  Sandford,  120  Mass.  309. 

Judgment  on  the  verdict. 


WILLIAMS  V.  BUBGESS. 
10  Ad.  <&  E.  499.    1839. 

Aaaumpeit.  Declaration  stated  that,  in  consideratiiXL  plain- 
tiff would  sell  and  deliver  to  defendant  a  mare,  which  plaintiff 
supposed  to  be  in  foal,  for  £20,  subject  to  the  conditioa  that  if 
the  mare  should  prove  to  be  in  foal  defendant  sboald,  on  receiv- 
ing £12  from  plaintiff,  return  it  to  plaintiff  on  reqaest,  defend- 
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ant  premised,  if  it  proved'  to  be  is  foai,  audi  plaiiitiff  paid  £12 
to  return  it.  Avermeiiit  of  aale  «id  delivery  of  the  mare  for  £20, 
sabject  to  tbe  above  oondStion ;  that  it  proved  to  be  in  foal ;  that 
the  plaintiff  then  tendered  to  defendant  £12,  and  requested  him 
to  return  the  mare ;  but  defendant  refused  so  to  do.  Plea,  non 
assumpsit. 

On  the  trial  before  Farkr,  B.,  the  plaintiS  proved  a  verbal 
agreement  as  stated'  above,  and  the  acceptance  of  the  mare  vnd 
payment  of  fthe  money  by  the  defendant.  It  was  objected  on  the 
part  of  tbe  defendant  that  the  agreement  on  which  the  action 
was  hroQ^t  was  a  distinct  agreement  for  a  re-sale  of  the  mare 
withm  i  17  of  the  statute  of  frauds,  29  C.  2,  c.  3,  and  ought  to 
have  been  in  writing.  But  the  learned  jui^,  considering  it  to 
be  merely  a  qualification  of  the  original  contract  of  sale  which 
■was  executed,  overruled'  the  objection,  reserving  leave  for  tbe 
defendant  to  move  to  enter  a  nonsuit,  lliere  was  a  verdict  tor 
the  pladntJfE, 

Loan  DemiAN,  C.  J.  This  is  a  sale  by  the  plaintiff  to  the  de- 
fendant on  portionlar  terms,  <aie  of  whicb  is  a  return  of  the 
article  B(Jd  in  a  certain  event ;  the  acceptance  of  the  thing  sold 
takes  the  whole  contract  out  of  tbe  statute.  The  case  differs 
from  Watts  v.  Friend,  10  B.  &  C.  44&,  wbere  the  re-sale  was  of 
a  different  thing. 

LrnxBDALE,  J.  The  plaintiff  is  willing  to  part  with  his  prop- 
erty on  certain  conditions  which  are  part  of  the  agreement.  It 
is  not  flu  mdepoident  contract  of  sale  on  which  he  sues,  but  tbe 
origmal  contract,  which  was  a  quaMed!  sale.  It  is  like  tbe  case 
of  the  delivery  of  a  horse  on  trial;  when  tie  buyer  returns  it 
!<.f  ter  a  trial,  it  is  not  a  re-sale.  I  have  not  tbe  sli^test  doubt  on 
tbe  ease. 

Fatteson,  J.  It  is  one  entire  contract^  and  not  two  distinct 
contnacts.  It  ia  a  sale  on  the  tenns  that  tbe  mare  and  part  of 
the  price  abonldl  he  returned  in  a  certain  event.  If  indeed  the 
defendant  had  agreed  to  sell  to  the  plaintiff  the  foal,  the  case 
mi^t  have  been  different.  In  Watte  v.  Friend  the  bargain 
was  to  Bell  to  the  plaintiff  an  entirely  different  thing,  and  not 
merely  to  return  to  him  tbe  same  article.  Wood  v.  B^uon,  2 
Gr.  &  J.  94,  shows  only  that  there  ra&y  be  two  contracts  fm  one 
piece  of  paper,  of  which  one  may  he  bad,  the  other  good. 

WiLUAua,  J.,  ooncurred.  Bide  di$cliarf«d. 
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DOESET  v.  PIKE. 

50Him(N.7.},S34.    1889. 

Bbadlet,  J.  The  action  was  brought  to  reoover  the  price  of 
an  en^e,  boiler  and  pump,  with'  appendages,  alleged  to  have 
been  sold  and  deliverod  h?  the  plaintiff  to  the  defendant  and  to 
hsw  been  purchased  "by  her.  The  latter  denied  the  sale  and 
pnrdiasei  It  appears  that  the  defendant  was  tlie  owner  of  a 
stone  qoany,  in  which  die  was  engaged  in  qnairying  gboae  tm 
niai:^«t,  and  that  early  in  July,  1886,  James  B.  Pike,  the  hus- 
band of  the  defendant,  rented  of  the  {daintiff  tlus  apparatus  to 
use  in  workmg  the  quarry,  and  it  was  pot  in  use  throe  for  drill- 
ing and  pumping.  The  plaintiff  elajmed,  and  gave  evidence 
t«idiag  to  prove,  that  m  the  forepart  of  the  following  August, 
an  agreement  was  made  between  him  axid  t^  husband^  by  which 
the  plaintiff  ^freed  to  seU  and  he  agreed  to  purchase,  at  the 
price  of  $250,  the  apparatus  to  use  in  the  quarry.  This  is  ochi- 
tradicted  by  evidence  on  the  pai1>  of  the  defsidant.  ,  ,  . 
The  alleged  agreauenit  of  sale  was  evidraiced  by  no  writing,  and 
no  payment  was  made  of  any  part  of  the  purchase  prioeL  .  .  . 
There  was  no  act  of  d^ivery  and  acceptance  vt  the  time  the 
alleged  contract  was  made.  But  the  property  was  ^heii  at  the 
quarry  under  an  larrang^n^it  with  the  husband  by  which  the 
plaintiff  had  rented  it  for  use  ther&  And  assuming  that  the 
husband  was  such  agent,  and  rented  it  for  the  defendant,  tiie 
property  was  then  m  her  poeseasion  as  lessee.  Upon  tjie  subject 
of  d^very  and  aec^ttanoe,  the  trial  court  diai^edl  tiie  joiy 
thart  the  husband  thai  had'  the  poesesBion  of  the  engine,  either  in 
his  own  n^st  or  as  agent  of  his  wife;  and  that  if  it  was  then 
understood  and  agreed  between  the  parties  that  there  was  or 
should  be  a  sale,  "that  eaJe  wes  a  valid  sale,  and  the  only  ques- 
tioQ  remeining  for  you  to  determine  is  who  the  sale  was  made 
to;"  and  that  "if  he  had  the  entire  possession,  of  ooorae  be 
could  not  get  any  more  poasession^  and  there  was  no  neoesaity  of 
any  writii^,  no  necessity  of  any  payment  or  neoeawty  fw  any 
further  delivery."  The  view  of  the  court  evidently  was  tihat 
no  act  furOier  than  the  making  of  the  oral  agreement  of  sale  and 
pondiase  was  essential  to  its  validity  and  to  rmder  the  contract 
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eSectnal,  if  die  property  vas  tben  in  tbe  posseBBioii  of  the  party 
in  whose  behalf  it  was  made  as  puFcbaser.  Tlie  defendaiat's 
counsel  tot^  exception  to  the  pn^Kwitum  so  cbarged.  .  .  . 
Assmning  that  the  machme  was  ilk  Hus  poaseesion  of  the  defend- 
ant at  the  time  the  agreement  to  pnrehaae  waa  made,  and  that 
the  hnsban^  as  her  agent,  made  it,  these  facts  alone  were  not 
Biifficdfflit  to  give  Tt^dity  to  the  ccmtract.  To  hold  otherwiae 
woold  have  the  effect  to  render  the  mere  worda  of  the  parties 
to  snch  a  contract  ^ectoal,  and  the  purpose  of  the  statate  would 
be  defeated  The  then  posBesaicai  waa  in  no  manner  prodoced 
by  or  derived  trota  such  cmtraot,  <bnt  waa  lawfully  taken  and 
held  under  another  and  indepsident  arrangement  between  the 
parties ;  and  until  the  purchase  waa  erid^^iced  by  stHue  act  of  ac- 
ceptance imder  or  in  pursuance  of  the  agreemait  to  buy,  no 
valid  sale  wonld  be  acoompliahedL  Tboa  is  dearly  the  expreeaed 
import  and  porpose  of  the  statute;  and  snch  ia  the  iml»oken  oor- 
reat  of  authority  aa  to  its  effect.  The  mere  fact  that  Uk  prop- 
erty was  in  poB8€s^n  of  the  defendant  at  the  time  of  making 
the  contract  fumidted  no  evidence  of  acceptance  in  its  sapport. 
Ed&n  V.  Dad£eld,  1  Q.  B.  (1  Adol.  ft  £1L  a.  a.)  302;  lillywlute 
V.  Devereui,  15  M.  &  W.  285;  In  re  Hoover,  33  Hun,  553;  Ben- 
jamin on  Saks  (Corbin),  §  173.  But  there  must  be  BCHoe  act  <x 
ocmdoct  (HI  the  part  of  the  bnyer,  in  reqtect  to  the  pn^ierty, 
wlueh  manifests  an  intention  to  accept  it  puranant  to  or  in  per- 
foimance  of  the  contract  of  sale  and  pnrchase,  which  Ihe  piurtiea 
have  sought  to  make.    .    .    . 

This  case  was  not  antir^  without  evidence  nptm  the  qnesticm. 
There  waa  evidence  tending  to  prow  that  sonoe  use  was  made  of 
the  machine  at  the  quarry,  not  only  after  the  alleged-  contract  of 
sale  was  made,  bat  after  Mr.  Pike  had  notified  the  plaintiff 
that  it  was  subject  to  the  order  of  the  latter,  and  would  be  re- 
tomed  to  him  «t  aach  plaoe  in  Boehester  aa  he  might  dengnate. 
This  notice  was  given  two  weeks  after  the  allied  pnrchase,  and 
apparently  indicated  a  purpose  to  terminate  the  agreement  un- 
der which  the  apparatus  had  been  taken;  and  it  in  terms  no- 
ported  no  intention  to  accept  or  retain  it  under  the  oontroet  of 
sale;  fmd  whether  any  action  tm  the  part  of  the  defendant's 
agent  (assaming  her  huriiand  was  snch)  in  the  control  and  use 
of  iba  machine  after  such  vettial  agreement  was  made,  was  chor^ 
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acterized  by  his  intent  to  accept  it  in  obaervanoe  and'  erecntitm 
of  such  contract,  was  a  question  for  the  jury;  and  to  enable 
ihem  to  reach  such  conclusion,  and  thus  give  validity  to  the  con- 
tract as  one  of  sale,  the  fact  muat  fair^  have  the  support  of 
evidence.  "We  do  not  here  intend  to  express  any  view  upon  the 
weight  of  the  evidence  on  that  subject;  ibut,  so  far  as  related  to 
the  use  made  of  the  apparatus  after  the  plaintiff  was  so  notified 
of  the  purpose  to  terminate  the  airrangefnent  for  its  service  and 
retnm  the  property  to  him,  there  was  some  evidence  on  the  part 
of  the  defendant,  to  the  effect  that  such  uae  was  applied  to 
pumping  water  from  a  place  mentioned,  in  order  to  remove  a 
pipe  connected  with  it,  and  with  a  view  only  to  take  out  and  re- 
move the  pump.  Thfla  may  have  been  consistent  with  no  intent 
to  accept  the  properly  as  a  purchaser;  but,  in  view  of  all  the 
evidence  upon  that  subject,  we  think  the  question  was  one  of 
fa«t  for  the  jury. 

The  si^;e8ti(ni  of  the  plaintiff's  oommel,  that  the  question 
raised  by  t^e  exception  before  mentioned  was  obviated  by  other 
portions  of  the  charge  of  the  court,  does  not  seem  to  be  sup- 
ported. The  part  of  the  charge  in  question  is  not  qnalified, 
necessarily  or  in  fact,  by  any  instruction  gdven  to  the  jury.  So 
far  as  appears,  they  were  permitted  to  understsjid  l^t  the  fact 
of  possession  by  the  defendant  of  the  property  at  tiie  time  of 
making  the  contract  by  her  agent  (if  so  made),  was  sufficient 
to  render  the  contract  of  sale  valid.  While  it  is  true  that,  in 
view  of  such  possession,  nothing  further  was  required  of  the 
plaintiff  by  way  of  delivery  of  the  property,  tbe  matter  of  ac- 
ceptance requisite  to  the  validity  of  the  contract  was  dep«ident 
wholly  npon  the  voluntary  act  of  the  other  party  to  such  con- 
tract. It  ia  deemed  unnecessary,  for  the  purposes  of  another 
trial,  to  express  consideration  of  any  other  qnesticm  presented 
on  this  review. 

The  judgment  and  order  should  be  reversed,  and  a  new  trvi 
(/ranted,  costs  to  abide  ike  event. 
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BDOERTON  v.  HODGEL 
IXUSPTlOire  UKDEB  TBB  OTATUTE  OF  FRAUDS. 

S.    Samest  to  Bind  the  Bargain,  or  Part  Payment.* 

BDGEBTON  V.  HODGE. 
41  Vt.  676.    1869. 

(CHted  under  Chapter  IV,  At^e.) 


EZOEPnONS  DMDEB  THE  STATUTE  OF  F&AUI^ 

3.    Note  or  Memorandiim  im  WriHng^ 

BIRD  ET  Ali.  V.  MUNilOE. 
66  Me.  337.    im7 

Pbtebs,  J.  On  Maroh  2,  1874,  ait  Ro<^and,  in  tliis  State,  the 
defendant  contracted  Terballr  -with  the  plaintiff  for  the  pur- 
chase of  a  quantity  of  ice  to  be  ddivered,  hy  immediate  ship- 
ments, to  the  defendHut  in  New  York.  On  March  10,  1874,  or 
thereabouts,  the  defendant,  hy  his  want  of  readiness  to  receive 
a  portion  of  the  ioe  as  he  had  a^eed  to,  temporarily  prevented 
the  plaintifEs  from  perfonmng  the  contract  on  their  part  accord- 
ing to  the  pr^)arsti(Hi»  made  by  them  for  the  purpose.  On 
March  24,  1874,  the  parties,  thwi  in  New  York,  put  their  pre. 
vions  verbal  oontmct  into  writing,  antedating  it  aa  an  original 
contract  made  «it  Rocklajid  on  Mardi  2,  1874.  On  the  same  day 
(March  24),  by  consent  of  the  defendant,  the  plaintiffs  sold  tha 
same  ice  to  another  party,  reaervii^  their  claim  against  the  de- 
fendant for  the  dnmages  sustained  by  them  by  the  breach  of  t^e 
contract  by  the  defendant  on  March  10,  or  abont  that  time.  This 
action  was  consoenced  on  April  11,  1874,  countin'g  on  the  con- 
tract aa  made  on  March  2,  and  declaring  for  damages  sustained 
by  the  breach  of  contract  on  March  10,  or  thereabouts,  and  prior 
to  March  24,  1874.  Several  objections  are  set  up  against  the 
plaintifib*  right  to  recover. 

■  See  Seo.  1077,  Vol.  8,  Cyclopedia  of  Law. 
tSeca  1073-1081,  Vol.  8,  Cyclopedia  of  Law. 
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The  fliBt  objection  is,  ttiat  in  some  respects  the  allegations  in 
the  writ  and  the  written  proof  do  not  eoncor.  But  we  pas 
thia  point,  as  an  imgierfection  in  the  writ  m&yv  either  with  or 
without  terms,  be  corrected  by  amendment  boreafter. 

Then  it  is  claimed  tor  the  defendamt  that,  m  a  matter  of  fact, 
the  partiea  intended  to  make  a  new  and  original  contract  as  of 
Mardi  24,  by  their  writing  made  oxt  that  de.j  and  antedated 
Marcli  2,  and  that  it  wias  not  their  porpoee  thereby  to  give  ez- 
pressitm  and  efficacy  to  any  ouwritten  contract  made  by  them 
before  tiiat  time.  Bnt  we  thinfe  a  jnry  wonid  be  well  warranted 
in  ocHoing  to  a  different  oonelosion.  TJndoabtedly  there  are  cir- 
cmngtances  tesidin^  to  throw  some  doubt  upc/a  the  idea  that  both 
parties  undeavtood  that  a  contract  was  fnlly  entered  into  on 
AEaroh  2, 1874,  but  that  donbt  is  nuidi  more  than  overcome  when 
all  the  written  and  oral  evidence  is  oonsidered  together.  We 
think  the  writing  made  on  the  24th  of  Mm-cb,  with  the  explana- 
tions  as  to  its  origin,  is  to  be  considered  precisely  as  if  tiie  par- 
ties on  that  day  had  signed  a  paper  dated  of  that  date,  certify* 
ing  and  admitting  that  they  had  on  the  2d  day  of  Man^  made  a 
verbal  contract,  and  stating  in  exact  written  teims  just  what 
such  veri)al  oontract  wa&  Parol  evidence  is  proper  to  show 
the  situation  of  the  parties  and  the  eireumstanoee  under  which 
the  oontract  was  made.  It  explains,  bnt  does  not  alter,  the 
terms  of  the  contract.  The  defendant  himself  invokes  it  to 
show  that,  according  to  his  view,  the  paper  bears  an  erroneous 
date.  Such  evidence  merely  discloses  in  thb  case  such  facts  as 
are  part  of  the  res  gestte.  Benjamin  on  Sales,  §  213 ;  Stoops  v. 
Smith,  100  Mass.  63,  66,  ^d  cases  there  cited. 

Hien  the  defendant  next  contends  that,  even  if  the  writing 
signed  by  the  parties  was  intended  by  them  to  operate  retro- 
active as  of  the  first  named  date,  as  a  matter  of  law,  it  cannot 
he  permitted  to  have  that  effect  and  meet  the  requirements  of  tiie 
statute  of  fmnds.  The  position  of  the  defendant  is,  that  all 
which  tocA  place  between  the  parties  before  the  24th  of  March 
w«s  of  the  nature  of  negotiation  and  proposition  only,  and  that 
there  was  no  valid  contract,  such  as  ia  called  for  by  the  statute 
of  frauds,  before  ibxt  day;  and  that  the  action  is  not  maintain- 
able, because  the  breach  of  contract  is  alleged  to  have  occurred 
before  that  time.    The  plaintiffs,  on  the  other  hand,  contend 
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that  the  real  contract  was  made  verbally  on  the  2d  of  March, 
and  titat  the  written  instnanent  is  sufficient  proof  to  make  the 
▼erbal  oontracrt  a  valid  one  as  of  that  date  (March'2},  alUwngh 
the  written  proof  was  not  made  oat  until  twenty-two  days  after 
thai  time.  Was  the  valid  oontraet,  ^refore,  made  <m  March  2 
or  March  24f  The  point  raised  is,  whether,  in  view  of  the 
statute  of  frauds,  the  writing  in  this  case  shall  be  consid«red  as 
constituting  the  contract  itself,  or  at  any  rate  any  aubstanitial 
portion  of  it,  or  whether  it  may  be  regaj^led  as  merely  the  neces- 
sary legal  evidence  by  means  of  which  the  prior  unwritten-  oon- 
traet may  be  proved.  In  other  word^  is  Idie  writing  the  oon- 
traet, or  only  evidence  of  it;  we  incline  to  ihe  latter  view. 

The  pecoliar  wor^ng  of  the  statute  presents  a  stnmg  argu- 
ment for  such  a  determdnation.  The  seotion  reads:  "No  con- 
tract for  the  sale  of  any  goods,  wares,  or  merebandise,  tor  thirty 
dollars  or  more,  shall  be  valid,  unless  Hk  purchaser  accepts  and 
receives  part  of  the  goods,  or  gives  stxnethin^  in'  earnest  to  bind 
the  bai^ain,  or  in  part  payment  thereof,  or  some  note  or  memo- 
randum thereof  is  made  and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent. "  In  the  first  place,  the  statute  does  not  go 
to  all  contracts  of  sale,  but  only  to  those  where  the  price  is  over 
a  certain  sum.  Then,  the  requirement  of  the  statute  is  in  the 
alternative.  The  contract  need  not  be  evidavced  by  writing  at 
all,  provided  "the  purchaser  accepts  and  receives  a  part  of  the 
eoods,  or  gives  sonLethLn^  in  earnest  to  bind  the  bargain  tar  in 
part  payment  thereof."  If  any  one  of  these  circumatances  will 
as  effectually  perfect  the  sale  as  o  writing  would,  it  is  not  easily 
se^  how  the  writing  can  actually  comtitute  tbs  cbntract,  merdy 
because  a  writing  happens  to  exist.  It  conlii  not  with  any  oor- 
rectness  be  said  that  anything  given  in  earnest  to  bind  a  barguD 
1TO8  a  substantial  part  of  the  bargain  itself,  or  anything  more 
than  a  particular  mode  of  proof.  Then  it  is  not  the  contract 
that  is  required  to  be  in  writing,  but  only  "some  note  or  memo- 
randum thereof."  This  language  supposes  that  the  verbal  bat^ 
gain  may  be  first  made,  and  a  memorandum  of  it  given  after- 
wards. It  also  implies  that  no  set  and  formal  agreement  is 
called  for.  Chancellor  Kent  se^  "the  instrument  is  liberally 
construed  without  reganl  to  forms."  The  briefest  possible 
fonmr  of  a  bai^ain  have  been  deeoned  sufficient  in  many  oases. 
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Certain  important  dements  of  a  completed  contract  may  be 
(miitted  altogether.  For  instance,  in  this  Stale  the  consideratioa 
for  the  prranise  ia  not  reqnired  to  be  expressed'  in  writing.  Qil- 
lighan  v.  Boardman,  29  Maine,  79.  Again  it  is  provided  that  the 
note  or  memorandum  is  sofficient,  if  signed  only  by  the  person 
sought  to  be  charged.  One  party  niay  be  held  thereby,  and  the 
other  not  be.  There  may  be  a  mutuality  of  contract,  but  not  of 
evidence  or  of  remedy.  Still,  if  the  writing  is  to  be  regarded 
in  all  eases  as  constituting  the  conti-act,  in  many  cases  there 
wouldi  be  but  one  contracting  party. 

Another  idea  gives  weight  to  the  argomoit  for  the  pouticm 
advocated  by  the  plaintiffs,  and  tJiat  is,  that  such  a  construction 
of  the  statute  upholds  ccratracts  acoorddng  to  the  intention  of 
parties  tiiereto,  while  it  at  Hie  same  tjme  fully  subserves  all  the 
purposes  for  which  the  statute  was  created.  It  must  be  borne 
in  mind  that  verbal  bargains  for  the  saJe  of  personal  property 
are  good  at  common  law.  Nor  are  they  made  illegal  fay  the 
statute.  Parties  can  execute  them  if  tiiey  mutually  please  to  do 
so.  The  object  of  the  statute  is  to  prevwit  perjury  and  fraud. 
Of  course,  perjury  aud  fraud  cannot  be  wholly  prevented;  but, 
as  said  by  Biqelow,  J.,  (Marsh  v.  Hyde,  3  Gray,  331),  "a 
memorandum  iu  writing  will  be  as  effectual  against  perjury, 
although  signed  subsequently  to  the  making  of  s  verbal  contract, 
as  if  it  had  been  executed  at  the  moment  when  the  parties  con- 
summated their  agreement  by  word  of  month."  We  think  it 
would  be  more  so.  A  person  would  be  likely  to  oiHnmit  himself 
in  writing  with  more  ciLre  and  caution  after  time  to  take  a  sec- 
ond thought.    The  locus  penitentUe  remains  to  him. 

By  no  means  are  we  to  be  understood  as  saying  that  all  written 
instruments  will  satisfy  the  statute,  by  having  the  effect  to  make 
the  contracts  described  in  them  valid  from  their  first  verbal  in- 
ception. That  must  depend  upon  circumstances.  In  many, 
and  perhaps  most,  instances  such  a  version  of  the  transaction 
would  not  agree  with  the  actual  understanding  of  the  parties. 
In  many  cases,  uudioubtedly,  the  written  instrument  is  per  se 
the  contract  of  the  parties.  In  many  cases,  as  for  instance  like 
the  antedating  of  the  deed  in  lEigery  v.  Woodard,  56  Maine,  45, 
cited  by  the  defendant,  the  contract  (by  deed)  could  not  take 
effect  before  delivery;  the  law  forbids  it.    So  a  will  made  1^ 
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parol  is  absolntely  void.  But  all  these  daaaea  of  cases  differ 
from  the  case  before  ua. 

A  distinction  is  attempted  to  be  set  np  between  the  meAaing 
to  be  given  to  Bev.  Sta.  c.  Ill,  g  4,  where  it  is  provided'  that  no 
nnwritteu  contract  toe  the  sale  of  goods  "shall  be  valid,"  and 
that  to  be  givffii  to  t^  several  preceding  sections,  where  it  is 
provided  that  upon  certain  other  kinds  of  unwritten  contracts 
"no  action  i^iall  be  maintained";  the  position  taken  being  -ttiat 
in  the  former  case  the  eontraet  is  void,  and  in  the  other  cases 
onELy  voidable  peiliaps,  or  not  enforceable  by  suit  at  law.  Bat 
the  distinction  is  without  any  essential  difference,  and  is  now  so 
r^arded  by  authors  generally,  and  in  most  of  the  decided  eases. 
All  the  sections  refwred  to  rest  upon  precisely  the  same  policy. 
Exactly  the  same  object  is  aimed  at  in  all.  The  difference  of 
phraseology  in  the  (Afferent  sections  of  the  original  English 
statute,  of  which  ours  is  a  substantial  copy,  may  perhaps  be  ac- 
counted: for  by  the  fact,  as  is  generally  ocmceded,  that  the  author^ 
ship  of  the  statute  was  the  work  of  different  hands.  AlUioogh 
our  statute  (Rev.  Sts.  1671,  g  4)  uses  the  words  "no  omtract 
shaiU  be  valid,"  our  previous  statutes  used  the  phrase  "shall  be 
allowed  to  be  good";  and  the  change  was  made  when  the  statutes 
were  revised  in  1857,  without  any  legislative  intent  to  make  an 
altamtion  in  Ihe  sense  of  the  section,  (Bev.  Sts.  1871,  c.  136, 
§  4. )  The  two  sets  of  phrases  were  undoubtedly  deemed  to  be 
equivalent  expressions.  The  words  of  the  original  English  sec- 
tioQ  are,  "shall  not  be  allowed  to  be  good,"  meaning,  it  is  said, 
not  good  for  the  purpose  of  sustaining  an  action  l^iereon  without 
written  proof.  Browne,  3L  Frauds,  §§  115,  136,  and'  notes  to 
the  sections;  Benjamin  on  Sales,  g  114;  Townsend  v.  Hargraves, 
118  Maesu  325,  and  cases  there  cited. 

There  are  few  decisi<ms  that  bear  directly  upon  the  precise 
point  whidi  this  case  presents  to  us.  From  the  nature  of  things, 
a  state  of  facts  involving  the  question  would  s^om  «sist.  But 
we  retard  the  case  of  Townsend  v.  Hargraves,  above  cited^  as 
representing  the  principle  very  pointedly.  It  was  there  held 
that  the  statute  of  frauds  affects  the  remedy  only,  and  not  the 
validity  of  the  contract ;  and  that  where  there  has  been  a  com- 
pleted oral  contract  of  sale  of  goods,  Ihe  acceptance  and  receipt 
of  part  of  the  goods  by  the  purchaser  takes  the  case  out  of  tie 
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atatate,  altbougli  such  acceptance  and  receipt  are  after  Hie  rest 
of  the  goods  are  destroyed  by  fire  while  in  the  hands  of  the  seller 
or  his  ag^it.  The  date  of  the  agreem^it,  rather  than  the  date 
of  the  part  acceptance,  was  treated  as  thB  time  when  the  con- 
tract was  made,  and  the  nak  of  the  loss  of  the  goods  was  cast 
vpoa  the  buyer.  Vincent  v.  Gennond,  11  Johns.  283,  is  to  the 
same  effect  We  are  not  aware  of  any  case  where  the  qnestion 
has  tteoi  iKreotly  adjudicated  adtvctreely  to  these  oases.  Webster 
V.  Zielly,  52  Barb.  (N,  Y.)  482,  in  the  argnment  of  the  conrt,  di- 
rectly admits  the  same  principle.  The  case  of  Leather  Cloth  Co. 
T.  Hieronimus,  L.  R.  10  Q.  B.  140,  seans  also  to  be  an  aathority 
directly  in  point.  Tliompfion  v.  Alger,  12  Met  428,  435,  and 
Marsh  v.  Hyde,  3  Gray,  331,  relied  on  by  defendant,  do  not,  in 
their  results,  oppose  tiie  idea  of  the  shove  cases,  although  there 
may  be  some  expression  in  them  inconsistent  therewith.  Alto- 
gether another  question  was  before  the  court  in  the  latter  cases. 
But  there  are  a  great  many  cases  where,  in  ocHiBtming  the 
statute  of  frauds,  the  force  and  effect  of  the  dectBi(His  go  to 
sustain  the  view  we  take  of  this  question,  by  the  very  strongest 
implicaiion':  such  as  that  the  statute  does  not  apply  where  the 
ccmitraot  has  been  executed  on  both  sides;  Bucknam  v.  Nash, 
12  Maine,  474 ; — ^that  no  person  can  take  advantage  of  the  stat- 
ute but  the  patties  to  the  contract,  and  their  privios;  Cowan  v. 
Adams,  10  Maine,  374;— ihat  the  memorandum  may  be  made 
by  a  brewer;  Hinkley  t.  Ar^  27  Maine,  362;  or  by  an  auc- 
tioneer; Cleaves  t.  Foss,  4  Maine  1; — ^that  a  sale  of  perstmal 
proper^  is  valid  when  there  has  been  a  delivery  and  acceptance 
of  part,  although  the  part  be  accepted  several  hours  after  the 
sale ;  Davis  v.  Moore,  13  Maine,  424 ;  or  several  days  after ;  Bush 
V.  Holmes,  53  Maine,  417;  or  ever  so  long  after;  Browne,  St. 
Frauds,  §  337,  and  cases  there  noted — ^that  a  creditor  receiving 
payments  from  his  debtor  without  any  direction  as  to  their  appli- 
cation, may  apply  them  to  a  debt  on  which  tiie  statute  of  frauds 
does  not  allow  an  action  to  be  maintained ;  Haynes  v.  Nice,  100 
Mass.  327; — ^that  a  contract  made  in  Franice,  and  valid  there 
without  a  writing,  could  n6t  be  enforced  in  England  without 
one,  upon  the  ground  that  the  statute  related  to  the  mode  of 
procedure,  and  not  to  the  vididity  of  the  contract;  Leroux  v. 
Brown,  12  0.  B.  801;  but  this  case  has  been  questioned  some- 
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wliat,^-that  a  witness  may  be  guilty  of  perjury  who  falsely 
swears  to  a  fact  which  may  not  he  competeDt  evidence  l^  the 
statate  of  frauds,  but  which  becomes  material  because  not  ob- 
jected to  by  the  party  against  wh<Hn  it  was  o£Eered  and  received ; 
Bioward  v.  Sexton,  4  Comstock,  157 ; — that  an  agent  who  signs  a 
memoranduDi  need  not  have  his  authority  at  the  time  the  oon- 
traot  is  entered  into,  if  this  act  is  orally  ratified)  afterwar(te; 
Maclean  t.  Dunn,  4  Bing.  722; — that  the  identical  agreement 
need  not  be  signed,  and  that  it  is  sufBcieiit  if  it  is  acknowledged 
by  any  other  instrument  duly  mgned-;  Q^e  t.  Nixon,  6  C!ow. 
445 ; — that  the  recognition  of  the  contract  may  be  oontained  in 
a  letter,  or  in  several  letters  if  so  connected  by  "written  Unka" 
as  to  form  sufScient  evidence  of  the  contract ; — ^tiiat  the  letters 
may  be  addressed  to  a  third  person ;  Browne,  St.  Frauds,  §  346 ; 
Pyson  V.  Kitton,  30  E.  L.  &  Eq.  374 ;  Gibson  v.  Holland,  L.  B. 
1  C.  P.  1 ; — that  an  agent  may  write  his  own  mune  instead  of 
tliat  of  his  principal,  if  intending  to  bind  his  principal  by  it ; 
Williams  v.  Bacon,  2  Gray,  387,  393,  and  citations  there; — that 
a  proposal  in  writing,  if  accepted  by  the  other  jMirty  1:^  parol, 
is  a  sufficient  memorandom ;  Beuss  v.  Pickaley,  L.  B.  I  Sxc  342 ; 
— that  where  one  party  is  bound  by  a  note  or  memorandum 
the  other  party  may  be  bound  if  he  admita  the  writing  by  an- 
other writing  by  him  subsequently  signed;  Dobell  v.  Hutchinson, 
3  A.  &  E.  355; — that  the  written  contract  may  be  rescinded  by 
parol,  although  many  decisions  are  opposed  to  this  proposititai ; 
Biohardson  v.  Cooper,  25  Maine,  450; — ^that  equity  will  inter- 
fere to  prevent  a  party  making  the  statute  an  instrument  of 
fraud;  Ryan  v.  Etex,  34  N.  T.  307;  Hassam  v.  Barrett,  115 
Mass.  256,  258; — ^that  a  oontraet  vertially  made  may  be  maio- 
tained  for  certain  purposes,  notwithstanding  the  statute  that  a 
person  who  pays  his  money  under  it  cannot  recover  it  back,  if 
the  other  side  is  willing  to  perform;  and  he  can  recover  if  per- 
formance is  refnsedi;  Chapman  v.  Bicb,  63  Maine,  588,  and 
cases  cited; — tiiat  a  respondent  in  equity  waives  the  statute  as  a 
defense  unless  set  up  in  plea  or  answer;  Adams  v.  Patrick,  30 
Vermont,  516; — ^that  it  must  be  specially  pleaded  in  an  action 
at  law;  Middlesex  Co,  v.  O^ood,  4  Gray,  447;  Lawrence  v. 
Chase,  54  Maine,  196; — that  the  defendant  may  waive  the  pro- 
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teetion  of  Hie  statate  and  admit  verbid  evidence,  and  become 
bound  hj  it;  Browne,  St  Fraods,  S  135. 

It  may  be  remarked,  however,  that  in  most  coortB  a  defendant 
may  avail  himself  of  a  defense  of  the  statute  under  the  general 
isane.  The  diffenrait  mle  in  MaasachnsettB  and  Maine  grew  out 
of  die  practice  act  in  the  one  State,  and  in  the  sti^te  reqniring 
the  filing  of  specifications  in.  the  other. 

It  is  clear  from  the  foregoing  cases,  aa  well  an  from  many 
more  that  might  be  cited,  that  the  statute  does  not  forbid  parol 
contracts,  bat  only  preclades  the  bringing  of  actions  to  enforce 
them.  .ABsaidinThomtonT.  Kempster,  5  Tanut.  786,  788,  "the 
statute  of  frands  throws  a  difficulty  in  the  way  of  the  evidence." 
In  a  ease  already  cited^  Jebvis,  G.  J.,  said,  "The  effect  of  the 
section  is  not  to  avoid!  the  contraet,  bat  to  bar  the  remedy  upon 
it,  unless  there  be  writing."  See  analogous  case  of  McClellan  v. 
McClellau,  65  Maine,  500. 

But  the  defendant  contends  tiiat  this  conrae  of  reasoning  would 
make  a  memorandom  sofficioit  if  made  after  action  brought,  and 
that  the  authorities  do  not  agree  to  that  proposition.  There  has 
been  some  jndicial  inclination  to  favor  the  doctrine  to  that  extent 
ev^  and  there  may  be  some  logic  in  it.  Still  the  current  of  de- 
ciaicHi  requires  that  tbe  writing  must  exist  before  action  brought. 
And  the  reascHi  for  the  requirement  does  not  militate  against  the 
idea  that  a  memorandum  is  only  evidence  of  the  contract.  There 
is  no  actionable  contract  before  memoraiKUun  ol>tained.  The 
contract  cannot  be  sued  until  it  has  been  legally  verified  by  writ- 
ing; until  then  there  is  no  cause  of  action,  although  there  is  a 
contract,  l^e  writing  is  a  condition  precedmit  to  the  right  to 
sue.  WiLtBS,  J.,  perhaps  correctly  descrilbea  it  in  Gibson  v.  Hol- 
land^ supra,  when  he  says,  "the  memorandum  is  in  gome  way  to 
stand  in  t^  place  of  a  contract."  He  adds;  "The  courts  have 
considered  the  intention  of  the  legislature  to  be  of  a  mixed  char- 
acter, to  prevent  persons  from  having  actions  brought  against 
them  so  long  as  no  written  evidence  was  existing  when  the  ac- 
tion was  instituted."  Browne,  St.  Frauds,  S  338;  Benjamin  on 
Sales,  §  159 ;  Fricher  v.  Thc»nlin8on,  1  Mao.  &  Or.  772 ;  Bradford 
T.  Spyker,  32  Aia.  134 ;  BiU  v.  Bament,  9  M.  &  W.  36 ;  Philbrook 
T.  Belkng^,  6  TL  383.   la  the  last  case  It  ia  said,  "Strictly  speak- 
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ing,  tbe  statnte  does  not  make  tlie  oontract  void^  except  for  the 
porpose  of  snstaming  an  action  npon  it  to  enforce  it ' ' 

Action  to  stand  for  trial. 

Applbton,  C.  J.,  yfumm,  Daotobth,  YmaiN,  and  Libbst, 
JJ.,  eoDearrecl. 


DBXJBT  ET  AL.  v.  TOUNG. 
S8  Md.  546.    1883. 

Action  by  Young  for  breach  of  contract  by  Dntry  and  others 
to  deliver  2,500  cases  of  tomatoes.  The  contract  was  oral,  but  a 
memorani^um  of  it  which  was  held  to  be  sofBci^i't  as  against 
the  defendants  was  made  by  their  l>ook-keeper  mider  their  direc- 
tions.   The  defendants  t^pealed  from  a  judgment  in  favor  of  the 

plaintiff 

Stone,  J.  One  of  the  questions  presented  for  our  considera- 
tion in  this  case  is,  whether  the  "note  or  manorandum  in  writ- 
ing" required  by  the  seventeenth  section  of  the  statute  of  frauds, 
must  be  delivered  to  tbe  other  par^  thereto.  It  is  apparent 
from  tbe  evidence  that  the  note  or  memorandiun  in  writing  re- 
lied on  in  this  ease  was  made  by  the  book-teeper  of  the  appellants 
by  Uie  directors  of  one  of  them,  and  by  Uie  book-l^epra"  placed  in 
their  safe,  among  other  papers,  where  it  reanained  frcnn  the  27th 
of  Ai^ust,  1881,  the  day  on  which  it  was  written,  until  it  was 
produced  in  court,  at  the  trial  of  the  case  in  February,  1882.  There 
is  no  evidence  that  this  note  w«s  ever  seen  by  the  appeliee,  or 
even  its  existence  known  to  him,  until  the  trial ;  and  it  certainly 
never  was  delivered  to  him,  or  went  out  of  the  possession  of  the 
appellants,  until  produced'  in  court.  It  is  strongly  insisted  by 
the  appellants  that  tbe  statute  is  not  satisfied  without  a  delivery 
of  this  note  or  memorandum.  It  must  be  borne  in  mind  that 
the  statute  of  frauds  was  not  enacted  for  cases  where  the  par- 
ties have  signed  a  written  contract ;  for  in  these  cases  the  com- 
mon law  affords  quite  a  sufficient  guarantee  against  frauds  and 
perjuries,  as  is  provided  by  the  statute.  The  intent  of  the 
statute  was  to  prevent  the  enforoenmit  of  parol  contracts,  nn- 
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leas  the  defemlimt  conld  be  shown  to  havo  eucuted  tiie  alleged 
contract  by  partial  performance,  or  onless  bis  signature  to  some 
written  note  or  memorandum  of  HiB  bargain,  not  to  the  bargain 
itself,  could  be  shown. 

The  existenoe  of  the  note  or  menwrandmn  presupposes  an 
antecedent  contract  by  parol,  of  which  the  writing  is  a  note  or 
memorandiom.    Benjamin  on  Sales,  g  208. 

Now  Uie  statute  Itself  is  entirely  silent  on  the  question  of 
the  delivery  of  the  note  or  memorandum  of  the  bargain,  and  its 
literal  requirements  are  fulfilled  by  the  existeDce  of  the  note  or 
mononndum  of  the  bargain,  engned  by  the  party  to  be  cbaif^ 
thereby.  The  statute  itself  deals  ezclnsively  with  the  existence, 
and  not  with  the  custody,  of  the  paper. 

If  the  non-delivery  of  the  note  does  not  violate  the  letter  of 
the  statute,  wonlck  it  violate  its  spirit  and  be  liable  to  any  of  the 
mischiefs  which  the  statute  was  made  to  prevent  t 

The  statute  was  passed  to  prevent  fraud  practiced  through  the 
instrumentality  of  perjuiy.  It  was  passed  to  prevent  the  de- 
fendant from  suffering  loss,  upon  the  pared  testimony  of  either 
B  perjured  or  mistaken  witness,  speakitig  of  a  bargain  differait 
from  the  one  in  fact  made.  It  made  the  defendant  only  liable 
when  a  note  or  memorandum  of  the  bargain  signed  by  hunself 
was  produced  at  the  trial. 

If  produced  from  the  defendant's  own  custody,  it  guards 
against  the  mischief  that  the  statute  was  passed  to  prevent,  just 
aa  well  as  if  prodruced  from  the  custody  of  the  plaintiff.  "Hie 
plaintiff  is  the  one  likely  to  suffer  by  leaving  the  evidence  of 
his  bargain  in  the  hands  of  the  defendant,  not  the  def^idant 
hunself. 

The  statute  of  frauds  ia  an  English  statute,  and  in  the  absence 
of  any  express  adjudication  of  our  own  court,  we  naturally  loc^ 
to  the  Engli^  courts  as  the  best  expounders  of  their  own  statute, 
and  gather  from  them  the  principles  which  should  guide  us  in 
construing  it 

In  the  case  of  Gibson  v.  Holland,  1  L.  B.,  C.  P.  1,  the  on^ 
note  or  memorandum  of  the  bargain  was  a  letter  addressed  by 
the  defendant  to  his  own  agent.  The  court  decided  that  to  be 
sufficient,  and  Eble,  G.  J.,  in  delivering  his  opinion,  said: — 

"But  the  objecticai  relied  on  ia,  ^uA  the  note  or  memorandum 
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of  that  contract  was  a  note  passmg  between  the  dofendaDt,  iHne 
party  BOo^t  to  be  charged,  and  his  own  agent,  and  not  between 
the  one  oontractiug  pwly  and  the  other. ' ' 

"The  object  of  the  statute  of  frauds  was  the  prevention  of 
perjiuy  in  the  setting  up  of  owtracte  by  parol  evidenoe,  which 
is  eaedfy  fabricated.  With  this  view,  it  requires  the  coDtract  to 
l>e  proved  by  i^e  production  of  some  note  or  memoraodum  iu 
writing.  Now,  a  note  or  memorandum  is  equally  corroborative, 
whether  it  passes  between  the  parties  to  the  contract  themselves, 
or  between  one  of  them  and  his  own  agent.  Indeed,  one  would 
incline  to  think  that  a  statement  made  by  the  party  to  his  own 
agent  would  be  the  mcxre  satisfactory  evidence  of  the  two." 

In  Jobns(ai  v.  Dodgson,  2  M.  &  W.  €53,  the  defendant  made 
the  note  of  the  sale  in  his  own  bot^,  and  got  the  ag^it  of  the 
plaintiff  to  sign  it,  and  the  defendant  retained  the  book  in  his 
own  possession. 

It  was  held  by  the  court  that  the  note  or  memorandum  waa 
snfBcirait,  and  the  plaintiff  recovered.  No  notice  appears  to 
have  been  taken  by  the  court  in  their  opinion  of  the  fact  that 
the  memorandum  had  not  been  delivered,  but  had  been  retained 
posesion  of  by  Hie  defendant.  But  in  the  argument  of  the 
case  counsel  of  defendant  said,  "Appose  the  defendant  had 
simply  made  a  memorandum  in  his  own  book  that  era  such  a  day 
the  plaintiff  sold  to  him,  woald  that  be  sufficient!"  To  whidi 
Pabee,  J.,  replied,  "If  he  meant  it  to  be  a  memorandum  of  a 
contract  between  the  parties,  it  would." 

From  these  authorities,  and  the  reasons  npon  which  they  were 
decided,  we  are  of  the  opinion  that  delivery  is  not  essential 
to  die  validity  of  the  note  or  memorandum  of  sale.  .   .   . 

Judgment  affirmed. 


BAILEY  V.  SWEETING. 
9  C.  B.  (N.  8.)  843:  30  L.  J.  C.  P.  150.    1861. 

Action  to  reoover  £76  14s.  3d.  for  goods  bargained  uaA.  sold. 
The  defendant  paid  into  court  £38  3g.  9(1.,  and  pleaded  never  in- 
debted to  the  rest  of  the  claim.  The  defendant,  at  the  plain'tifih' 
manufactory  in  London,  in  July,  1659,  bought  four  old  gilt 
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cbinmey-glasses  at  £28,  10s.,  and  a  walnut  chinmey-glasa  at  £6 
Gs.,  to  be  paid  for  by  a  cbeek  cm  delivery ;  and  also  on  tbe  same 
occasion  bought  Tarious  otlier  articles  on  certain  credit  terms. 
The  chimney-glassefi  formed  the  first  parcel  of  such  goods  which 
were  sent  to  the  defendant  at  Cheltenham.  The  carrier,  however, 
to  whom  this  parcel  was  delivered  so  damaged  it  daring  its  car- 
riage that  the  defendant  refused  to  reoeive  it  when  it  arrived, 
and  the  plaintilfe  wwe  at  once  informed  of  such  refusal.  The 
other  goodB  were  afterwards  sent  in  different  parcels  to  3ie  de- 
fendant, and  were  duly  received  by  him ;  and  it  was  admitted 
at  the  trial  that  the  value  of  these  was  cov«<ed  by  the  amount 
which  had  been  paid  into  court,  and  the  only  question  was  as  to 
the  defendant's  liabili^  in  respect  of  the  first  parcel,  the  price 
of  which,  with  the  cases  in  which  it  was  packed,  amounted  to 
£38  10s.  Gd.  With  reference  to  the  statute  of  frauds,  the  plain, 
tiffs  eootended  that  the  sale  of  all  the  articles  had  been  under 
one  contract,  and  that  there  had  been  therefore  a  part  acoept- 
ance ;  and  they  also  relied  on  the  following  letter  from  the  de- 
fendant, written  in  answer  to  one  from  the  plaintiffs  applying 
for  payment,  as  a  memorandum  satisfying  the  statute : — 

Cheltenham,  December  3,  1859. 
Gbntlbmen. — In  reply  to  your  letter  of  tie  1st  instant,  I  b^ 
to  say  that  the  only  parcel  of  goods  selected  for  ready  money 
was  the  chimney-glasses,  amounting  to  £38  IQs.  6d,  which  goo^ 
I  have  never  received,  and  have  long  since  declined  to  have  for 
reasons  made  known  to  you  at  the  time ;  with  regard  to  the  other 
it^ns,  viz.,  £11  9d.,  £14  13s.,  and  £13  13s.,  for  goods  had  sutMC- 
quently  (leas  eases  returned),  those  goods  are,  I  believe,  sub- 
ject to  the  usual  discount  of  £5  per  cent.,  and  I  am  quite  ready 
to  remit  yon  cash  for  these  parcels  at  once,  and  on  receipt  of 
your  reply  to  this  letter  will  instruct  a  friend  to  call  on  you  and 
settle  accordingly. 

I  aim  yours,  &c., 

Geo.  SwEBTiNa. 

The  jury,  being  of  opinion  that  the  chimney-glasses  were  sold 
ander  a  separate  contract  from  that  under  which  the  other  arti- 
cles were  sold,  found  a  verdict  for  the  defendant;  leave  b^i^ 
reserved  to  the  plaintiffs  to  move  to  set  the  same  aside,  and  to 
enter  a  verdict  for  them  for  £38  10«.  6d.,  if  the  court  should  be 
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of  (pinion  tiiat  the  defendant's  letter  of  tiie  36  of  December  was 
Bufficiart  to  satisfjr  the  statute  of  frauds. 

WiLLSs,  J.  Assuming  there  to  be  a  valid  contract,  the  de- 
fendant would  be  bound  to  pay  for  these  goods ;  and  not  havmg 
dtme  so,  there  would  be  good  cause  of  action.  Now  at  commoD 
law  it  is  dear  there  would  exist  in  this  case  m  good  cause  of 
action ;  bnt  it  is  said  that  the  def  aidant  is  not  liable  by  reason 
of  the  statute  of  frauds.  I  thii^,  however,  that  the  defendant 
is  liable,  and  I  found  my  opini(m  on  the  17th  section  of  that 
statute.  It  appears  that  there  is  do  anthority  on  the  subject  in 
favor  of  either  party,  with  the  exception  of  the  dictum  of  my 
Brother  Blackbubn,  and  that  must  be  taken  in  connection  with 
the  statute  itself.  Now  it  is  necessary  to  look  at  the  words  of 
the  statute:  they  are,  that  the  contract  shall  not  be  good'  unless, 
anwngst  other  things,  "some  note  or  memorandum  in  writing  of 
the  aaidi  bsj-gain  be  made  and  signed  by  the  parties  to  be  chai^d 
by  auch  contract. ' '  It  follows,  therefore,  from  these  words  that, 
if  there  be  any  not«  or  memorandom  in  writing  of  the  bai^in 
signed  by  the  party  to  be  charged,  the  contract  is  to  be  allowed 
as  at  eonuDon  law.  Then  is  there  in  the  present  case  a  memo- 
random  in  writing  containing  the  terms  of  the  bargain  t  I  think 
that  (m  the  'true  ctKistmction  of  the  defendant's  letter  of  the  3d 
of  December  there  is  such  a  memorandum  within  the  meaning 
of  the  statute.  It  has  been  ai^ied  that  titere  is  not,  because 
the  stat^nent  in  the  letter  is  acc(Hnpanied  l^  a  repudiation  of 
the  bargain ;  but  I  think  that  to  hold  that  such  letter  is  not  on 
that  account  a  note  or  memorandwu  of  the  bargain  would  be  to 
disregard  the  word  "s(Hne"  in  the  statute.  There  is  here  a 
note  in  writing  of  the  bargain.  ^  and  the  statute  does  not  say 
that  where  there  is  such,  the  statute  is  not  to  be  satiafi«d  if  there 
exist  also  other  circumstamzes. 

Rvie  ab$olute  to  enter  verdict  for  plaintiff. 
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BROWN  T.  WUUTLK, 

58  ir.  E.  229.    1877. 

AsBmpmt,  for  not  aeeeptmg  Inmba-.  Yadiet  for  flie  ^aut- 
tiff;  motion  of  the  defgndant  for  a  new  triaL  As  eridenee  of 
the  manoraDdmn  required  by  ihe  itatnte  of  frauda,  the  plaintiff 
infaodneed,  sobjeet  to  ateptiaa,  a  letter  written  and  signed  by 
the  defeodaot,  a  monorandam  writtai  by  the  defatdut^  and  a 
letter  wiitteD  and  ngned  by  the  plaintiff. 

IiAKCAatBB,  DoL  21, 1867. 
J.  B.  Baowir,  Esq.— Dear  Sir:  Can  yon  get  20  H.  feet  maple, 
the  beat  qnalttj,  the  coming  winter,  a&w  it  in  the  8|Hing  (<k-  win- 
ter), and  deliver  it  at  the  depot  at  your  {rfaoe  in  Joly  neztT  If 
ao,  how  mnefa  per  M.  T  Please  call  at  my  place  whoi  yon  are  at 
Tumfrtrr.  and  we  will  talk  it  over,  or  wrtfe  me  all  the  psrtieii- 
laiSb     Bespeetfnlly  yonn, 

J.  H.  WmFFU. 

Bode  mettle,  dear,  for  J.  H.  Whipple,  13,000  feet;  10,000  feet 
2  indm  thick;  5,000  feet  1^  indKB  thidc  To  be  ddivered  at 
the  railroad  tni±.    Priee  $20  per  H. 

May,  1868. 
SOBS  M.  Whifplb: — ^Hu  maple  lumber  which  I  agreed  to 
get  out  for  yon  is  ready  for  delireiy.    Woold  like  to  hare  yoa 
call  np  and  take  the  aooonnt  <d  it,  as  I  wish  to  draw  it  over  to 
the  railroad  trade. 

Jamb  B.  Bbowh. 

Dob,  C.  J.  When  one  docnment  refers  to  another,  the  latter 
i^  for  the  parpose  of  snch  reference,  incorporated  with  the 
fonuer.  1  Starkie,  Et.  359  (p.  580  of  4th  Eng.  ed) ;  Smtona 
V.  Steele,  36  N.  H.  73,  83;  Chnrch  v.  Brown,  21  N.  Y.  315,  330- 
834.  A  list  of  taxes  may,  by  annexation  and  reference,  be  made 
a  part  of  a  tax  collector 'a  warrant.  Bail^  t.  Ackerman,  54 
N.  H.  527.  In  Tidlman  t.  Franklin,  14  N.  T.  584,  it  was  bdd 
that  a  docnment  was  made  a  part  of  a  memorandom  by  being 
fastened  to  it  by  a  pin  before  the  memorandom  was  signed,  a 
MIokA.  colmnn  <^  the  memorandnm  being  headed ' '  Terms  of  sale, " 
and  the  Minexed  doconKUt  having  the  same  heading,  and  oon- 
tmning  tenns  of  safe. 
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In  this  case,  the  letter  written  by  the  plaintiff  to  the  defend- 
ant ia  no  part  of  the  memoriuidum  required  by  the  statute  of 
frauds,  because  it  is  neither  signed  by  the  defendant,  nor  made, 
by  annezatiott  or  reference,  a  part  of  a  writing  signed  by  him. 
2  Kent,  Cran.  511 ;  Benjamin  on  Sales,  §  222-237 ;  Blackburn  on 
Sale,  46-54;  authorities  cited  in  Morton  v.  Dean,  13  Met  385, 
and  in  Browne  on  Statute  of  FraudB,  §§  346-348,  371-376 ;  Pitz- 
manriee  v.  Bayley,  9  H.  h.  Cas.  78 ;  Skelton  V.  Cole,  1  DeGei 
&  J.  587. 

If  it  was  held,  in  S.  F.  M.  Co.  v.  Goddard,  14  How.  446,  and 
in  Lemed  v.  Wfliinemaeher,  9  Allen,  412,  that,  by  a  writing 
fiigned  by  the  plaintiff,  not  signed  by  the  defendant  (the  party 
to  be  cha]^:ed),  and  not  made  a  part  of  a  memorandum  signed 
by  the  defendant,  the  plaintiff  may  prove  a  fact  which  the  statute 
requires  to  be  proved  by  a  memorandum  signed  by  the  defendant, 
those  cases  are  in  oonflict  with  a  mass  of  authority  too  great  to 
be  overthrown.  The  soiindneaa  of  the  contrary  doctrine  was,  in 
the  former  case,  demonstrated  in  the  dissenting  opinion  of  two 
judges,  and  was,  in  the  latter  caae,  substantially  admitted. 

In  Beckwith  v.  Talbot,  95  U.  S.  289,  292,  it  was  a  question  of 
l^al  constmction  whether  the  written  agreement,  signed  by  the 
plaintiff,  was  suffieiently  identified  and  referred  to  by  the  de- 
fendant, in  his  letters,  to  make  it  a  part  of  a  memorandum  signed 
by  him.  It  was  held  that  the  general  rule  is,  that  collateral 
papers,  adduced  to  supply  the  defect  of  signature  of  a  written 
agreement,  should  on  their  face  sufBciently  demonstrate  tb^ir 
reference  to  such  agreement  without  the  aid  of  parol  proof.  In 
what  was  said  of  an  exception  in  cases  wh»%  parol  evidence 
leaves  no  ground  for  doubt,  we  do  not  concur.  Unless  the  essen- 
tial terms  of  the  sale  can  be  ascertained  from  the  writing  itself, 
or  by  reference  in  it  to  somethii^  else,  the  writing  is  not  a  com- 
pliance with  the  statute ;  and  if  the  agreement  be  thus  defective, 
it  cannot  be  supplied  by  parol  proof,  for  that  would  at  once  in- 
troduce all  the  mischiefs  which  the  statute  was  intended  to  pre- 
vent Williams  V.  Morris,  95  U.  S.  444,  456.  A  defective  refer- 
ence can  no  more  be  cured  by  parol  than  any  other  defective 
part  of  the  memorandum. 

The  writing,  called  in  this  case  the  defendant's  memorandum, 
is  insufficient,  because,  if  it  is  signed  by  the  defendant,  and  if  it 
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wbowt  that  be  bought  himber  of  some  chm,  it  does  not  abow  of 
wbotn  he  boa^A  it  The  defendant's  letter  of  imiiuiy  u  insoffi- 
eient,  becaoae  H  does  not  show  that  he  hoo^it  or  sgreed  to  bay 
■nj'thing  of  anybody.  If  the  neoesBatr  manonndam  were  de- 
MTibed  in  the  statnte  (Gol  St.  c  201, 9  14)  aa  a  acintilla  of  proof 
of  the  eaaentials  of  ibe  bargiun,  and  if  the  qnestion  wne  irfiether, 
in  tac^  the  plaintiff  ia  the  person  with  wlmn  the  defa>dant  eon- 
tracted,  one  qnestion  of  law  would  be  irttether  the  defendutt'a 
memorandmn  and  letter  (with  or  witboat  other  eridoifle)  are 
ocHiq>etent  for  the  coonderation  of  a  jnry.  But  the  qoesticRi  is, 
not  whether  there  is  an  infinitenmal  or  other  smoont  of  circom- 
stantial  eridenoe  fran  which  a  jury  may  find  the  fact  not  stated 
in  the  writings,  bnt  whether  the  court  does  find,  npm  a  fair  le- 
gal oonstmction  of  the  writing  that  the  fact  is  stated  in  them. 
Takoi  together,  with  all  the  meaning  that  is  expveased,  and  all 
that  can  be  implied,  by  the  most  strained  constmction,  in  favor 
of  the  i^intifl,  the  defendant's  memorandum  and  letter  atate, 
that  at  some  time  the  defendant  agreed  to  buy  of  somebody  15,- 
000  feet  of  clear  rock  nu^le  boards  of  certain  dimensions,  to  be 
delivered  at  the  railroad  trade,  at  ^0  a  thousand;  and  that,  on 
the  21st  day  of  December,  1867,  the  defendant  inquired  of  the 
plainUff,  by  letter,  whether  he  conld  get,  for  the  defenduit,  20,- 
000  feet  of  tiie  best  maple  lumber,  the  coming  winter,  saw  it  in  the 
winter  or  spring,  and  deliver  it  at  the  d^tot  at  the  plaintiff's 
[^ace  the  next  July, — and  at  what  price  the  plaintiff  woold  do 
this.  We  do  not  think  the  legal  import  of  this  statranent  ia^ 
that  the  plaintiff  is  the  person  with  whom  the  defendant  con- 
tracted. 

A  memorandom  (consisfdng  of  one  or  more  writings)  may  be 
read,  like  other  documents,  in  the  light  of  the  circnmstonces  in 
which  it  was  written,  for  tiie  explanation  of  its  latent  amhigaities, 
and  the  application  of  its  terms  to  the  persons  and  things  suf- 
ficiently described  in  it  Bat  this  rule  does  not  admit  parol  evi- 
dence to  supply  an  essential  part  of  the  contract,  the  omiaion 
of  which  is  patent  on  the  face  of  the  memorandum.  And  the 
inequitable  operation  of  the  statnte  is  not  to  he  avoided  by  a  nar- 
row OKistruction  of  the  law,  or  a  liberal  construeticHi  of  the 
memorandum.  Arguments  from  inconveni«ice  and  injustice 
Bometimes  tend  to  ahow  the  lawmakers'  intention.    But  there  is 
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reaaoD  to  fear,  that  in  this  coimtry  as  well  ss  in  Enf^land,  the 
favor  with  which  aome  stotates,  and  the  dislike  with  which  oth- 
ers, have  been  r^arded  liy  courts  have  enlai^ed  the  distinction 
between  Btriet  and  loose  construction,  withont  reference  to  the 
le^Iative  intent,  «nd  introdnced  a  variable  standard  that  ex- 
poses the  province  of  the  l^islature  to  judicial  invaaioD. 
Foster,  J.,  did  not  at  Verdict  set  aside. 


PABTON  v.  CROFTS. 
16  C.  B.  N.  8. 11;  33  L.  J.  C.  P.  189.    1864. 

Esi£,  C.  J.  I  am  of  opinion  tbat  the  jnc^meot  of  the  county 
court  judge  was  right.  The  action  was  for  not  accepting  goods 
sold  by  the  plaintiff  to  the  defendant.  It  is  clear  from  the  facts 
found  by  the  county  court  judge  that  Bentl^  &  Co.,  the  bn^ers, 
were  employed  as  such  by  boUi  the  buyer  and  the  seller.  The 
buyer  proposed  to  take  the  iron,  the  subject  of  the  action,  at  a 
certain  price,  and  that  price  was  accepted  by  the  seller ;  and  in 
my  opinion  tlie  broker  waa  the  common  agent  of  both  parties, 
and  had  authority  to  make  and  so  made  the  contract  betwem 
them.  The  question  which  we  have  to  detemmie  is,  whether  the 
requisites  of  the  statute  of  frauds  have  be^i  compliedi  wifh, — 
that  is  to  say,  whether  there  has  been  as  required  by  that  statute, 
a  memorandum  in  writing  of  the  contract  I  am  careful  in 
drawing  the  distinction  between  making  a  cimtraet  and  a  mem- 
orandum showing  that  the  contract  has  been  made,  and  which 
may  be  made  much  later  than  the  contract  In  the  present  case 
the  memorandam  of  the  contract  which  was  produced  was  signed 
by  the  brokers,  who  were  agents  for  botti  parties ;  and  it  stated 
that  the  iron  was  sold  to  the  defendant,  and  specifies  the  price. 
Mr.  Quain  says  that  the  usual  form  of  handing  the  bought  note 
to  the  purchaser  and  the  sold  note  to  the  seller  was  not  complied 
with  here  by  the  brokers,  and  HoB-t  the  oidy  <nie  of  the  two  in- 
stromenlB  which  wis  produced  was  not  snfficioit  to  satisfy  the 
statute.  I  am  of  opinion  that  the  note  produced  contained  a 
memorasdam  of  the  oontract  beliweett  the  parties,  signed  by 
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their  agents  lawfully  authorized  as  required  by  the  statute.  It 
is  said  that  the  note  has  tmly  the  term  "sold,"  and  has  not  the 
term  "  purchased  "^  bat  the  relation  of  buyer  and  seller  cannot 
come  into  existence  without  there  has  been  a  purchase  as  well 
as  a  sale;  and  when  therefore  the  memorandum  says  "sold,"  it, 
in  effect,  says  also  "iwt^ht."  In  Sievewright  v.  Archibald,  17 
Q.  B.  Bep.  103;  s.  C.  20  Law  J.  Rep.  (N.  S.)  Q.  B.  529,  the 
bought  and  sold  notes  differed,  and  so  the  sufficiency  of  the  m'em- 
orandum  of  the  contract  was  defeated ;  but  here  only  one  of  the 
notes  was  produced,  which  therefore  distinguishes  this  case  from 
that  of  Sievewright  v.  Archi'bald.  I  am  of  opinion  that  it  is 
enough  for  the  plaintiff  to  produce  in  evidence  one  of  the  notes 
signed  by  a  person  acting  as  agent  for  both  parties,  and  I  think 
that  the  county  court  judge  came  to  a  right  oonclnsionL 

Concurring    opinions    were    delivered    by    Wiluams    and 
WlLL£8,  JJ. 


THOMPSON  V.  GAEDINBB. 
1  C.  P.  D.  777.    1876. 

Bbett,  J.  This  was  an  action  for  not  aceeptii^  butter  por- 
auant  to  contract.  It  was  tried  before  me,  and  I  directed  judg* 
znent  to  be  entered  for  the  plaintiff.  A  motion  has  been  made 
to  enter  judgment  for  the  defendant  in  pursuance  of  leave  re- 
served by  me  for  that  purpose,  on  the  ground  that  there  was  no 
evidence  of  any  memorandum  of  the  contract  within  the  statute 
of  frauds.  The  facts  were  these :  The  contract  was  made  with 
a  person  who  must  be  taken  to  be  a  broker,  and  who  was  acting 
for  the  seller  only,  and  not  for  the  buyer.  The  defendant  agreed 
upon  the  terms  of  sale  with  the  broker.  These  terms  were  not 
disputed.  If  there  was  a  sufficient  memorandum  in  writing 
signed  by  or  on  behalf  of  the  party  to  be  charged,  the  defendant 
had  unjustifiably  refused  to  accept  the  butter.  The  broker  sent 
a  note  of  the  contract  to  the  buyer  and  also  to  the  seller.  He 
signed  the  note  which  was  sent  to  the  seller,  but  he  did  not  sign 
that  which  he  sent  to  the  buyer.  He,  however,  entered  in  his 
broker 's  bocdi  both  the  bought  and  the  sold  note,  and  signed  tliem 
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both.  The  l>ntter  was  tendered  to  Hie  defaidant  some  time  after 
the  note  was  seat  to  him,  he  halving  kept  the  latter  until  then 
without  oonxplaint  or  remonstrance.  The  reason  he  assigned  for 
his  refnsal  was,  not  that  he  had  not  entered  into  the  contract, 
hut  that  the  note  sent  to  hkn  was  not  signed.  I  decline  to  enter 
into  the  terms  of  the  two  notes,  as  to  which  was  the  boii^ht  and 
which  was  the  sold  note:  The  real  question  apon<  the  notes  on 
this  point  always  tarns  on  the  person  to  whom  the  note  is  sent. 
If  the  broker  is  authorized'  by  the  buyer  to  make  a  coDtraot,  the 
note  sent  by  him  to  the  seller  is  the  note  which  is  intesided  to  be 
the  bargain,  and  vice  versa.  The  note  which  was  to  bind  the 
defendant  here,  was  the  sold  note.  We  are  not  driven  to  rely 
on  the  notes  in  the  broker's  book,  because  the  note  deliv««d  to 
the  plaintiff  (if  the  broker  had  authority  to  sign  the  memoran- 
dum) binds  him.  The  authorities  are  cniclusive  to  show  that 
the  bn^er,  acting  for  one  of  the  contracting  parties,  making  a 
contract  for  the  other,  is  not  aathorized  by  both  to  bind  both. 
But  the  broker  who  makes  a  contract  for  one  may  be  authorized 
by  that  person  to  make  and  sign  a  memorandum  of  the  contract. 
That  has  frequently  been  held.  The  qnesti<Hi  here  is  whether 
there  was  any  evidence  that  the  broker  was  ao  authorized.  The 
evidence  was,  that  a  not«  of  the  bargain  was  sent  to  the  buyer; 
and  that  his  only  objection  was,  not  that  the  bn^er  who  sent  it 
had  no  authority  to  send  it,  or  that  no  such  contract  was  made, 
but  that  the  memorandum  sent  to  Imn  was  not  signed.  That  was 
ample  evidence  for  the  jury  that  the  defendant  recc^nized  the 
authority  of  the  broker  to  sign  for  him.  Luckily,  however,  Ihe 
broker  did  sign  the  note  which  was  to  bind  the  defendant, 
this  is,  the  sold  note.  Then,  this  further  fact  remains,  that  the 
broker  kept  a  book  in  which  both  bought  and  sold  notes  were 
entered  and  signed  by  him.  I  therefore  think  that,  even  if  the 
signature  to  the  note  sent  to  the  seller  was  not  sufBcient  to  bind 
the  buyer,  &e  signature  in  the  brewer's  book  was  enough  to 
satisfy  the  statute.  The  bn^er  being  a  bn^er  authorized  to 
make  a  memorandum  of  the  contract  on  the  defendant's  bdialf, 
the  entry  in  his  book  was  suf&cieait  evidence  of  a  memoraodum 
of  the  bargain  signed  by  a  duly  authorized  agent  within  tiie 
meaning  of  the  statute  of  frauds  to  bind  the  defendant. 
My  Brother  Gbovz  has  doubts,  and  wi^es  me  to  say  that,  in 
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his  jadgipent,  the  fact  of  the  defendant  teeping  the  note  Bent 
to  him  withoat  objecticHi  was  not  sufficient  to  show  an  authority 
in  the  broker  to  bind  him.  Bnt  he  thinks  that,  inasmot^  as  viisa 
the  defendant  made  the  objection  he  confined  it  to  saying,  "Ton 
did  not  sign  it,"  he  thereby  admitted  the  ageocy  of  the  broker 
to  make  the  contract  on  his  behalf.  He  therefore  agrees  with  me 
that  judgm^t  was  rightly  entered  for  the  plaintiff. 

My  Brother  Abchibald  anthorizes  me  to  say  that  he  coneim 
in  the  above  judgment,  and  in  the  reasons  I  have  given. 

Judgment  for  the  plaint^. 
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CHAPTER  V. 

EFFECT  CV  THE  CONTRACT  IN  PASSING  PROPERTY. 
1.     THE  BAU!  OF  A  BPBCIFIC  CHATTEL  infOONDITIONALLT.* 

UPSON  T.  HOIiMES. 
51  Conn.  500.    1883. 

Cabfentbb,  J.  The  defendants  parchased  of  the  pUintifl  aH 
the  wood  gtandsDg  npoo  a  certain  kit,  estimated  to  he  sbout  fif- 
teen hundred  cords,  at  $1.60  per  cord.  They  at  the  same  tiifle 
oontractedl  wiHi  one  Carter  to  cut  and  haul  the  wood.  Tbs 
plaintiff  had  been  in  the  habit  of  purchasing  wood  for  them  and 
of  superintending  the  cutting  and  hanling.  On  this  occaei<m  lie 
declined  to  cut  and  haul  the  wood,  or  be  re^onsiMe  for  it,  as 
he  had  been  in  Qie  habit  of  doing;  but  the  defendants'  agent 
said  to  the  plaintiff  that  be  wanted  the  payments  for  the  cut- 
ting and  hauling  to  be  made  in  the  usual  maitner,  through  the 
plaintiff,  by  orders  from  him  on  the  defendants.  The  plaintiff 
consented  to  ascertain  from  time  to  time  how  much  was  cut  and 
hauled  by  Carter,  and  to  act  for  the  defendants  in  makii^  pay< 
ment  therefor.  This  arrangement  was  made  solely  as  a  matter 
of  convenience  to  the  defendants  in  keeping  accounts.  The  wood 
was  to  be  measured  in  the  defendants'  yard  and  paid  for  after 
measurement.  But  the  delivery  of  the  wood  there  and  its  meas- 
urement were  not  a  part  of  the  contract  between  the  pUuntiff 
and  defendants,  unless  made  bo  as  matter  of  law  from  the  facts 
found. 

Carter  cut,  piled,  and  measured  fifteen  hnnda^d  and  fifteen 
cords  of  wood.  He  delivered  at  the  defendants'  yard  about  one 
hundred  and  ninety-aeven  cords.  The  balance  of  the  wood,  ex- 
cept about  one  hundred  cords,  was  destroyed  by  an  accidental 
fire.  The  small  quantity  not  destroyed  was  afterwards  delivered 
to  the  defendants.    Before  the  fire  the  defendants  paid  Carter 

*8ee  Becfl.  1082-1063,  Vol.  8,  Cyclopedia  of  Law. 
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for  all  the  cuttiog,  and  for  haniing  the  wood  actually  placed  in 
their  yard.  The  plaintiff  has  been  paid  nothing  for  the  wood. 
This  actk»i  is  brought  to  recover  the  value  of  the  wood  so  sold. 

The  defendanta  clumed  that  they  were  liable  only  for  the 
amount  of  wood  actually  meaaured  in  their  yard.  The  court 
overruled  this  claim  and  rendered  judgment  for  the  whole 
amonnt,  and  the  defendant  appealed. 

The  court  below  evidently  construed  the  contract  as  a  sale 
of  wood  standing,  and  not  as  a  sale  of  wood  to  be  delivered  by 
the  vendor  at  the  yard  of  tlie  purchaser.  In  this  ihere  was  no 
error.  The  defendants  by  the  terms  of  tlte  contract  were  to  cut 
and  haul  the  wood  at  their  own  expense.  The  plaintiff,  except 
as  he  acted  to  a  limited  extent  as  the  agent  of  the  defendants 
in  paying  for  the  cutting  and  drawing,  had  nothing  to  do  with 
it  The  contract  gave  the  defendants  an  implied  license  to  enter 
the  premises  and  sever  the  wood  from  the  stiunp.  This  was  done 
and  the  wood  piled  up.  Then  certainly,  if  not  before,  there  was 
a  complete  delivery  to  the  purchaser.  The  fact  that  ibe  wood 
was  on  the  plaintiff's  land  does  not  prevent  a  legal  delivery;  for 
there  was  an  implied'  license  not  only  to  cut  and  pile  the  wood, 
but  also  to  draw  it  off.  For  this  purpose  they  had  a  reasonable 
time.  The  wood  was  subject  to  the  control  of  the  defendants 
and  not  of  the  plaintiff;  it  was  in  fact  in  their  possession.  It 
is  reasonable  that  it  should  'be  at  the  risk  of  the  party  controlling 
it,  and  who  might  at  his  pleasure  delay  or  facilitate  its  removal. 
The  circumstance  that  the  wood  was  to  be  measured  and  paid 
for  after  it  was  delivered  at  the  defendants'  yard  is  unimportant 
That  relates  to  the  time  and  manner  of  payment,  and  not  to 
the  change  of  title.  Where  goods  are  sold  audi  delivered  to  be 
paid  for  on  the  happening  of  a  certain  event,  the  vendor  will 
not  be  deprived  of  his  right  to  recover  merely  because  the  event 
on  which  payment  is  to  be  made  has  l^  accident  become  impos- 
sihle.  Upon  the  same  principle,  when  the  quantity  is  to  be 
ascertained  by  measnronent  at  a  particular  time  or  place,  or  in 
a  particular  manner,  if  such  measurement  becomes  impossible, 
nevertheless  the  quantity  may  be  ascertained  in  some  other  man- 
ner. 

The  suggestion  that  the  plaintiff  cannot  recover  on  this  oom- 
plunt  because  standing  trees  are  not  goods  and  merdiandise,  is 
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t>ot  tenable.    The  Bubstftnce  of  the  tr&nsactioD  was  a  sale  of  wood. 
The  parties  contemplated  a  severance  from  the  realty;  aJid  whea 
it  was  in  fact  severed  it  became  personal  property.     The  con- 
tract  therefore  should  be  treated  as  a  sate  of  personal  chattel. 
There  is  no  error. 
In  this  opinion  the  other  judges  conearredi. 


EBSTAL  V.  ENGEMOEN. 
67  N.  W.  (Minn.)  1146.    1B9S. 

Cantt,  J.  This  action  was  brought  to  recover  $38.41,  die 
price  of  a  cow  and  steer  which  plaintiff  allies  he  sold  to  de- 
fendant. Plaintiff  had  a  verdict,  and  from  the  judgment  en- 
tered therein  defendant  appeals.  Plaintiff  testified  that  about 
March  1,  1S92,  defendant  came  to  his  tann,  lo(^ed  at  the  cow  and 
the  steer,  and  i^reed  to  give  him  2  cents  per  pound  for  the  cow 
ami  2.35  cents  per  pound  for  the  steer,  paid  him  $1  on  the  cow 
and  $1  on  the  steer,  and  asked  him  to  keep  them,  and  feed  them 
com  and  potatoes,  until  April  26th  following,  and  then  to  de- 
liver them  to  defendant  at  Pelican  Rapids,  a  town  some  distance 
from  the  farm ;  that  plaintiff  did  so  keep,  feed,  and  deliver  them, 
but  that  defradiant  refused  to  receive  them.  Thereupon  plain- 
tiff weighed  them,  and  thereby  asceirtained'  the  amount  of  the 
purchase  price.  Defendant  testified  that  he  told  plaintiff  that 
he  would  take  the  cattle  at  the  price  specified,  if  plaintiff  would 
"feed  them  up  to  beef,"  Said  the  witness:  "I  told  lum  I 
could  not  hand'Ie  cows  at  all  unless  they  were  fed  up  to  beef. 
.  .  .  They  were  very  poor.  I  could  not  take  thgm  because 
Uiey  were  not  fed  up  to  beef."  Plaintiff  testified  that  defendant 
merely  told  him  to  feed  "them  a  little  potatoes  and  com,  but 
don't  give  them  too  much  any  of  tlw  time,"  and  denies  that  he 
agreed  to  fatten  them.  We  are  of  the  opinion  that  the  evidence 
does  not  smt&in'  the  verdict  and  judgment.  In  Martin  v.  Hurl- 
but,  9  Minn.  142  (OiL  132),  the  following  extract  is  quoted  with 
approval  from  Joyce  v,  Adams,  8  N,  T.  291:  "It  is  a  general 
rule  of  law  tJiat,  where  a  contract  is  made  for  the  purchase  of 
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goods,  and  nothing  is  said  about  psTinait  or  delireiy,  the  prop- 
erty paaaes  immei^ately,  so  as  to  east  opon  the  parehaaer  all 
fotore  risk,  if  notliiiig  farther  remaing  to  be  draw  to  Oe  good^ 
ahhon^  be  cannot  tahe  them  avajr  witbont  paying  the  price. 
Bat  if  anything  ranains  to  he  done  <»  the  part  of  the  seller,  as 
behreen  him  sod  the  buyer,  sach  as  vei^bing,  measoring,  or 
counting  oat  a  common  parcel,  befrae  the  goods  pnrcbaaed  are 
to  be  dellTCied,  nntil  that  is  done  the  right  of  property  has  not 
sttadied  in  the  bayer."  See  also  Bail  t.  Lnmber  Co.,  47  Kiin. 
422.  ...  In  the  present  case  there  vere  altt^ether  too  many 
things  to  be  done  by  the  vendor  to  the  chattels  before  delivery, 
and  too  few  circnmstances  indicating  an  intention  to  rest  title 
immediately,  so  that  a  finding  that  sach  intention  existed  cstmot 
be  aastained.  Plaintiff's  remedy  was  an  setim  for  damages  for 
a  iH'each  of  the  execatory  contract. 

Judgment  reversed  and  a  new  trial  granted. 


SANQEB  T.  "WATEEBTIRT. 

116  If.  T.  37-1.     1889. 

Appeal  frtmt  jadgment  of  the  general  term  of  the  Baprone 
eoart,  in  the  second  jnddcial  departmemt,  entered  apon  an  order 
made  Decemiber  14,  1886,  whii^h  afSrmed  a  judgment  in  favor 
of  the  defendants,  entered  apon  a  verdict  directed  by  the  court. 
This  was  an  action  of  replevin  bronght  to  recover  the  possession 
of  23S  bags  of  coffee  identified  and  described  in  the  complaint 
as  follows;  "89  bags,  maifeed  No.  6,  H.  L.  B.  &  Co.,  D.  B.  & 
Co. ;  32  bags,  marked  No.  8,  H.  L.  B.  &  Co.,  D.  B.  &  Co. ;  14  bags, 
marked  No.  10,  H.  L.  B.  &  Co.,  D.  B.  &  Co. ;  29  bags,  marked  No. 
12,  H.  L.  B.  &  Co.,  D.  B.  &  Co. ;  68  bags,  mailed  No.  14,  H.  L.  B. 
A  Co.,  D.  B.  &  Co. ;  6  bags,  marked  No.  16,  H.  L.  B.  &  Co., 
D.  B.  &  Co."  The  complaint  alleged,  and  the  answer  admitted^ 
"that  on  or  about  the  22d  day  of  July,  1885,  the  aaid  goods 
.  .  ,  were  sold  f)y  the  pIuntifEs  to  the  defendants,  John  K. 
HoBton.  and  James  E.  Boston,  .  .  .  on  the  credit  of  sixty  days 
for  one-half  thereof,  and  of  ninety  days  for  the  balanoe  thereof." 
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It  appeared  that  the  plaintiffii,  on  the  6th  day  of  Joly,  1885, 
poridiaBed  of  Boahon,  Bliss  &  Dallett,  605  ba^  of  coffee,  ibea, 
stored  with  E.  B.  Bartlett  &  Co.  On  tlie  22d  day  of  July,  the 
plaintiffs  Bold  the  238  bags  of  coffee  hereinbefore  referred  to 
to  J.  E.  Huston  &  Co.,  of  Philadelphia.  That  fiim,  on  the  24th 
A&y  of  July,  upon  taie  security  of  the  of^ee  thus  purchased, 
borrowed  from  the  defendants,  "Waterbury  &  Force,  $2,300,  and 
then  transferred  the  ooflee  to  them.  On  July  27th  following, 
said  firm  failed,  making  a  general  assignment.  On  the  next  day 
the  plaintiffs  commenced  this  action,  by  means  of  which  the 
coffee  was  taken  from  the  possession  of  Waterbury  &  Force. 
The  coffee  then  was,  as  it  had  been  from  the  time  of  the  par- 
chase  by  the  plaintiffs,  actually  deposited  in  the  warehouse  of 
E.  B.  Bartlett  &  Co.,  and  had  not  as  yet  been  weighed. 

Pabkeb,  J.  The  appellant  contends  that  the  title  to  the  coffee 
in  controversy  did  not  pass  to  J.  E.  Huston  &  Co.,  and  that 
therefore  the  transfer  to  Waterbury  &  Force  did  not  vest  in  them 
the  title  or  the  possession.  The  sale  is  admdttedi;  but  as  the 
coffee  had  to  be  weighed,  in  order  to  ascertain  the  mnonnt  to  be 
paid  to  plaintiffs,  it  is  insisted'  that  the  title  remained  in  the 
plaintiff  In  aid  of  thds  contention  is  invoked  the  rale  that 
where  something  remains  to  be  done  by  the  seller  to  ascertun 
the  identity,  quantity,  or  quality  of  the  article  sold^  or  to  put  it 
in  the  condition  which  tiie  contract  requires,  the  title  remains  in 
the  vendor  until  the  conditdon  be  complied  with.  The  appellant 
cites  a  number  of  authorities  which,  he  urges,  so  apply  this  role 
as  to  make  it  applicable  to  the  case  here  presented.  It  is  said 
in  Groat  v.  Qile,  51  N.  T.  431,  that  this  "rule  has  reference  to  a 
sale,  not  of  specific  property  clearly  ascertained,  but  of  snch  as 
is  to  be  separated  from  a  larger  quantity,  and  is  necessary  to  be 
identified  before  it  is  susceptible  of  delivery.  Tha  rule  or  princi- 
ple does  not  apply  where  the  number  of  the  particular  articles 
sold  ia  to  be  ascertained  for  the  sole  purpose  of  detennining  the 
total  value  thereof  at  certain  specified  rates,  or  a  designated 
fixed  price."  This  distinction  is  recognized  and  enforced  in 
Crofoot  V.  Bennett,  2  N.  T.  258;  Kimberly  v.  Patdiin,  19  N.  T. 
330;  Bradley  v.  Wheeler,  44  N.  T.  4&5.  In  Crofoot  v.  Bennett, 
«upra,  the  court  say:  "If  the  goods  sold  are  clearly  identified, 
then,  although  it  may  be  necessary  to  nmnlber,  weigh,  or  measure 
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them,  in  order  to  ascertain  what  would  be  the  price  of  the  whole 
at  a  rate  agreed  upon  "between  the  partjee,  the  title  will  pass.*' 
This  ezpreaeion  of  the  court  ia  cited  with  approval  in  Burrows 
V.  Whitaker,  71  N.  T,  291,  in  which  case,  after  a  full  discusmon 
of  the  authorities,  the  court  ^proved  the  rule  as  laid  down  in 
Groat  T.  Gile,  supra.  Now  applying  that  rule  to  the  facta  in 
this  case,  nothing  rem&ined  to  be  done  in  order  to  identify  the 
goods  sold;  because  while,  out  of  a  larger  lot,  238  bags  of  coffee 
were  disposed  of,  nevertheless,  as  appears  from  the  complaint 
and  the  testimony  adduced,  the  bags  were  so  marked  that  there 
was  no  difficulty  about  identifying  the  partiealar  bags  sold. 
There  remained,  therefore,  nothing  to  be  done  except  to  weigh 
the  coffee  for  the  purpose  of  ascertaining  the  purchase  price ;  for 
whether  the  238  bags  of  coffee  should  prove  to  weigh  more  or 
les  than  the  parties  anticipated  waa  not  of  any  consequence. 
Whatever  it  should  prove  to  be,  for  that  number  of  pounds  J. 
K.  Huston  &  Co.  had  agreed  to  pay.  This  case,  therefore,  does 
not  come  within  the  rale  contended  for  by  the  appellants,  but, 
instead,  ia  governed  by  the  principle  enunciated  in  Groat  v.  Gile. 

Having  reached  the  conclusion  that  the  title  and  the  posses- 
sion passed  to  J.  K.  Huston  &  Co.,  it  becomes  unnecessary  ta 
consider  any  of  the  other  qnestions  discussed,  for  the  plaintiffs 
are  without  title  upon  wbdch  to  found  the  right  to  maintain  an 
action. 

The  judgment  appealed  from  should  be  affirmed.    All  concur. 


2.  OHATTBIB  SPESOOTO  BUT  SALE  CONDITIONAIi.* 

LINGHAM  V.  BGGLESTON. 
27  Mich.  324.    1873. 

CooLET,  J.  The  contest  in  this  case  relates  to  a  sale  of  lumber 
by  Eggleston  to  Lin^iaau  and  Oabome,  and  the  question  involved 
is,  whether  the  contract  between  the  parties  amounted  to  a  sale 
in  presenti  and  passed  the  title,  or  merely  to  an  executory  con- 

*  See  Sec.  I0B4,  Vol.  8,  CyoIopedSa  oi  Law. 
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tract  of  aale.  The  liuiil)er,  subsequent  to  the  contrsct,  and  before 
actual  delivery  to  the  purchasers,  was  accidentally  destroyed  by 
fire,  and  the  pUFchasers  now  refuse  to  pay  for  it,  on  the  ground 
that  it  never  became  their  property.  The  action  was  brought  by 
Eggleston  for  goods  bargained  and  sold,  and  in  the  court  below 
he  recovered  judgment. 

There  appears  to  be  very  little  dispute  about  the  facts.  The 
lumber  was  piled  in  E^leston's  mill  yard  at  Birch  Run.  In 
September,  1871,  he  sold  his  mill  to  a  Mr.  Thayer,  reserving  the 
right  to  leave  the  lumber  in  the  yard  until  he  disposed  of  it.  To 
most  of  the  lum^r  the  plaintiff  had  an  exclusive  title ;  but  there 
were  four  or  five  piles  which  he  owned  jointly  with  one  Bobinson. 
The  whole  amoont  waa  from  200,000  to  250,000,  excluding  Rob- 
inson's share  in  the  four  or  five  pil€6.  The  defendants  went  to 
the  mill  yard  September  23,  1871,  and  proposed  to  buy  the  lum- 
ber. Plaintiff  went  through  the  yard  with  them,  pointed  out 
the  several  piles,  and  designated  tJiose  in  which  Bobinson  had  an 
undivided  interest,  and  also  some  piles  of  shingles  whi<^  th^ 
proposed  to  take  with  the  lumber.  After  examining  the  whole 
to  their  satisfaction,  the  defend'ants  agreed  upon  a  purchaae,  and 
the  following  written  contract  was  entered  into  :— 

Flint,  September  23,  1871. 
Lingham  and  Osborne  bought  from  G.  Elggleston  this  day,' all 
the  pine  lumber  on  his  yard  at  Birch  Run  at  the  following  prices : 
For  all  common,  eleven  dollars,  and  to  include  all  better  at  the 
same  price;  and  for  all  culls,  five  dollars  and  fifty  cents  per  M., 
to  be  paid  for  as  follows :  five  hundred  dollars  to-day,  and  five 
hundred  dollan  on  the  10th  of  October  nest;  the  balance,  one 
half  on  the  1st  day  of  January,  A.  D.  1872,  and  the  rest  on  the 
Ist  day  of  February  following;  said  lumber  to  be  delivered  by 
said  Eggleston  on  board  of  cars  when  requested  by  sud  Ling- 
ham  and  Oabome,  which  shall  not  be  later  tjian  10th  of  Novem- 
ber next.  Also  some  shingles  at  two  dollars  per  M.  for  No.  2, 
and  four  dollars  for  No.  1. 
(Signed) 

LiMQHAH  &  ObBOBNE. 

Chauncgt  Eoqlsston,  Jb. 

The  $500  mentioned  in  this  contract  to  be  paid  at  the  time  of 
its  Bxeeution  was  paid.  A  few  days  later  defendants  went  to 
the  mill  yard  in  plaintiff's  absraice  and  loaded  two  cars  with  the 
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lumber.  He  returned  before  they  had  takea  -ttiem  aw^,  and 
helped  them  cooot  the  pieces  on  the  cars,  but  left  them  to  meas* 
are  them  afterwarda.  At  this  time  the  lomber  in  the  piles  had 
not  been  anorted,  inspected,  or  measured.  There  was  disagree- 
ment  between  the  parties  as  to  whether  they  had  £xed  upon  a 
person  to  inspect  the  lumber, — ^the  def  endanta  claiming  that  snch 
was  Ae  fact  On  the  &th  day  of  October,  1871,  Lingham  met 
plaintiff  on  the  cars  at  Flint,  and  told  him  the  fires  were  raging 
near  Birch  Run;  that  the  lumber  yard  was  safe  yet,  bat  that 
there  were  eight  cars  standing  <mi  the  side  track,  and  he  had  bet- 
ter go  up  to  Birch  Run  and  load  what  were  there,  and  get  what 
lomber  he  could  away ;  plaintiff  took  the  first  train  for  the  pur- 
pose,  and  while  on  the  train  the  train  bay  gave  him  the  follow- 
ing note  from  Lingham : — 

HOLLT. 

Mb.  Egoleston:  Yon  may  load,  say  ten  thousand,  if  yon 
think  best,  on  each  car,  and  we  can  have  it  inspected  as  it  is  un- 
loaded.   I  will  try  and  come  up  to-morrow. 

Whrai  plaintiff  reached  Birch  Ran  the  fire  was  rising  all 
about  the  mill,  and  that,  with  all  the  lomber  in  the  yard,  was 
soon  totally  destroyed  by  fire.  Soch  are  the  nndisputed  facts  in 
the  case ;  and  upon  these  the  jury  were  instructed  in  substance 
that  a  completed  contract  of  sale  was  made  out,  and  the  plaintiff 
was  entitled  to  recover  the  purchase  ptice. 

Where  no  question  arises  under  the  statute  of  frauds,  and  the 
rights  of  creditors  do  not  intervene,  the  question  whether  a  sale 
is  completed  or  ouly  executory,  must  usually  be  determined 
upon  the  intent  of  the  parties  to  be  ascertained  frtna  their  con- 
tract, the  BitnatioD  of  the  thing  sold,  and  the  circumstances  sur- 
roonding  the  sale.  The  parties  may  settle  this  by  the  express 
words  of  their  contisct,  but  if  they  fail  to  do  so,  we  must  deter- 
mine from  their  Sicts  whether  the  sale  is  complete.  If  the  goods 
sold  are  snfBciortly  demgnatcd  so  that  no  question  can  arise  as 
to  the  thing  intended,  it  is  not  absolutely  essential  that  there 
should  he  a  delivery,  or  that  the  goods  should  be  in  deliverable 
condition,  or  Ihat  the  quantity  or  quali^,  when  the  price  de- 
pends upon  either  or  hoth,  should  be  detennined  All  these  are 
circumstances  having  an  important  bearing  when  we  are  seeking 
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to  arrive  at  the  intention  of  the  parties,  bat  no  one  of  them,  nor 
all  combined,  are  coiuilusive.  .   .   . 

Upon  this  general  principle  there  is  no  difSculty  in  recondl- 
ing  most  of  the  reported  decisions.  And  even  without  express 
words  to  that  effect,  a  contract  has  often  been  held  to  be  a  com* 
pteted  sale,  where  manj'  circumstances  were  wanting  anA  many 
things  to  be  done  by  one  or  botti  the  parties  to  fix  conclnsiTcly 
the  sum  to  be  paid  or  to  determine  some  other  fact  material  to 
their  respective  rights. 

The  most  important  fact  indicative  of  an  intent  that  title  shall 
pass  is  generally  that  of  delivery.  If  the  goods  be  completely 
delivered  to  the  purchaser,  it  is  usually  very  strong,  If  not  ocoi- 
clusive,  evidence  of  intent  that  the  property  shall  vest  in  him 
and  be  at.  his  risk,  notwithstanding  weighing,  measuring,  inspec- 
tion, or  some  other  act  is  to  be  done  afterwards.  A  striking  case 
in  illustration  is  that  of  Young  v.  Mathews,  Law  B.,  2  Exch. 
127,  where  a  lai^e  quantity  of  bricks  was  purchased  in  kilns. 
Only  a  put  of  them  were  burned,  and  none  of  them  were  counted 
oat  f nmi  the  rest ;  but  th^  were  paid  for,  and  such  delivery  as 
in  the  nature  of  the  case  was  practicable  was  made  The  court 
held  that  the  question  was  one  of  intention  merely,  and  that  it 
was  evident  the  parties  int^ided  the  title  to  pass.  To  the  same 
effect  are  Woods  v.  Bussell,  5  B.  &  Aid.  942 ;  Riddle  v.  Yamnm, 
20  Pick.  280;  Bates  v.  Oonklio,  10  Wend.  389;  Olyphant  v. 
Baker,  5  Denio,  379;  Bogy  v.  Bhodes,  4  Qreene  (Iowa),  133;  Cro- 
foot  V.  Bennett,  2  N,  Y,  258;  Cunningham  v.  A^broc^  20 
Mo.  553. 

So,  if  the  goods  are  specified,  and  all  that  was  to  be  done  by 
the  vendor  in  respect  thereto  has  been  done,  the  title  may  pass, 
though  the  quantity  and  quality,  and  consequently  the  price  to 
be  paid,  are  still  to  be  determined  by  the  vendee.  Torley  v. 
Bates,  2  H.  &  C.  200;  Kohl  v,  Lindley,  39  lit.  195. 

And  even  if  something  is  to  be  done  by  the  vendor,  hot  <mly 
when  directed  by  the  vendee,  and  for  his  convenience,  as,  for  in- 
stance, to  load  the  goods  upon  a  vessel  for  transportation,  the 
property  may  pass  by  the  contract  of  sale  notwithstanding. 
Whitcomb  v.  Whitney,  24  Mich.  496;  Terry  v.  Wheeler,  25  N. 
Y.  520. 

But  the  anUiorities  are  too  numerona  and  too  uniform  to  jus- 
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tify  citation,  which  hold  thai  where  aoTthing  is  to  be  done  by 
the  vendor,  or  by  the  mtttoBl  couearrence  of  both  parties,  for  the 
purpose  of  ascertaiuiag  the  price  of  the  goods,  as  by  wcnghisg, 
testing,  or  measuring  them,  where  the  price  is  to  depend  npoD 
the  qaantity  or  quality  of  the  goods,  the  performance  of  those 
things  is  to  be  deemed  presumptively  a  condition  precedent  to 
the  transfer  of  the  property,  although  the  individual  goods  be 
ascertained,  and  they  are  in  the  state  in  which  they  may  and 
OQght  io  be  accepted.  .   .   . 

What,  then,  are  the  facts  in  this  case  frocn  which  the  intent  of 
the  parties  is  to  be  inferred  t  The  lumber  was  specifically  desig- 
nated, so  that  no  question  of  identity  could  arise.  It  was  not 
delivered,  and  the  vendor  was  to  place  it  on  board  the  eais,  if 
desired  to  do  so,  within  a  time  specified;  'but  as  in  any  event 
tiie  vendees  were  to  take  it  at  Birch  Bun,  and  it  was  optional 
with  them  to  load  it  on  the  cars  thanselves  or  to  have  the  vendor 
do  it  for  them,  and  they  had  no  right  to  require  that  he  diould 
do  90  after  the  day  named,  we  think  the  circumstance  that  actual 
delivery  was  not  made  is  not  one  of  very  much  importance  in 
the  present  discussion.  What  is  of  more  importance  ia,  that 
neither  the  quality  nor  the  qaantity  was  determined;  and  the 
evidence  in  the  case  shows  that  as  to  these  there  might  very  well 
be,  and  actually  were,  great  differences  of  opinion.  The  price  to 
be  paid  was  consequently  not  ascertained,  and  oould  not  be  until 
the  qualities  wore  separated  and  measuremeot  had. 

It  will  be  observed  that  the  contract  did  not  provide  how  or 
by  whom  the  inspection  and  measurement  should  be  made.  It 
was  certainly  not  the  right  of  either  party  to  bind  the  other  party 
by  an  inspection  and  measurement  of  lua  own ;  it  was  the  right  of 
both  to  participate,  and  we  most  suppose  such  was  the  intent, 
unless  something  clearly  appears  in  the  ease  to  show  the  contrary. 
Nothing  of  that  nature  appears  in  the  record  except  the  disputed 
evidence  of  defendants,  that  a  person  was  agreed  upon  for  the 
purpose.  The  note  sent  hy  Lingham  to  E^leston,  proposing 
that  the  eight  cars  be  loaded  and  that  the  vendees  make  the 
proper  inspection,  was  a  mere  proposition,  and  never  acted  upon. 
It  is  very  evident  Eggleston  was  under  no  obligation  to  trust  this 
important  transaction  exclusively  to  the  vendees,  and  we  have 
no  right  to  infer  that  he  would  have  done  so.    It  follows  that 
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flomethin^  of  high  importance  remained  to  be  done  by  the  vendor 
to  ascertain  the  price  to  be  paid;  and  as  this,  nnder  all  the 
ant^ritiea,  was  presomptively  a  condition  precedent  to  the  trans- 
ference of  the  title, — nothing  to  the  contrary  appearing, — ^the 
ooort  should  have  so  instracted  the  jury.  The  inatructions  given 
were  in  substance  directly  to  the  contrary. 

It  folIoivB  that  the  judgment  must  be  reversed,  with  ooats,  and 
a  new  trial  ordered. 

The  other  justices  ooneorred. 


TERRY  V.  WHEELER. 
25  N.  Y.  520.    1863. 

Action  to  recover  the  purchase  price  of  lontber  which  had  been 
paid  by  plaintiff's  assignor  to  (kfendant.  The  lumber  was  sold 
by  defendant  to  plaintiff's  assignor  upon  the  tenos  stated  in  the 
following  writing: — 

"Troy,  N.  T.,  August  24,  1854.  Mr.  Lewis  Elmore,  Bought  of 
E.  B.  Wheeler.     (Terms — Three  months  from  date  of  sale.) 

4,160  feet  clear  pine,  $34 $141.44 

4,779     "      4      "        24 114.69 

7,319    "     box    "        20 146.38 

34  Inspection 2.03 

600  pieces  boards,  17c 102.00 

$506.54 

Cr. 

By  dediDction  for  cash $5.00 

Aug.  25    By  cash 250.00 

Tour  note  due  Nov.  28 251.54 

$506.54 

"Rec'd  payment  as  above,  E.  B.  Wheeler,  Per.  Wm.  A.  Craig, 
To  be  delivered  to  the  cars  free  of  charge.  B,  B.  Wheeler, 
Craig." 

The  memorandum  as  to  delivery  was  added  after  the  sale  was 
made.    On  the  day  of  sale  and  before  delivery  the  lumber  was 
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destroyed  by  fire  without  defendiant'B  fault.  From  a  judgment 
for  plaintiff,  whidi  was  affirmed  at  geoeral  tenn,  defeodant  ap- 
pealed. 

^LDEN,  J.  .  .  .  Tbe  point  which  is  made  npon  the  contra- 
dictory character  of  the  evidence  in  relatKm  to  the  c(mtract  to 
deliver  the  lumber  on  the  cars,  and  its  sufficiency  to  establi^ 
Kteh  contract,  pres^ita  only  a  question  of  fact  wtueh  this  court 
cannot  review.  .   .   . 

But  in  the  view  which  I  take  of  the  remaining  question,  it  be- 
cranes  immaterial  whether  there  was  a  oontract  to  deliver  at  the 
can  or  not.  The  lumber  bad  not  been  actually  delivered,  but  re- 
mained  ia  the  possession  of  the  vendor.  In  the  absence  of  any 
ezprem  contract  to  deliver,  t^ere  was  an  implied  one  to  deliver  ai 
the  yard  of  tie  vendor,  when  called  for.  In  eitJier  case  the  lum- 
ber did  not  remain  at  the  risk  of  the  vendor,  if  the  title  did  not 
remain  in  him.  The  rii^  attends  upon  the  title,  not  npon  the 
possession  where  there  is  no  special  agreement  upon  the  tnibject. 
Tarling  v.  Baxter,  6  Bam.  &  Cress.  360 ;  Willis  v.  Willis,  6  Dana, 
49 ;  Hinde  v.  Whitehouse,  7  East,  568 ;  Joyce  v.  Adams,  8  N.  Y. 
296;  2  Kent  Com.  492,  496;  Noy's  Maxims,  88.  I  enterUin  no 
doubt  that  upon  the  facts  found  in  this  case,  the  title  was  in  the 
vendee.  The  lumber  was  selected  by  both  parties  and  designated 
as  the  lumber  sold  to  Elmore,  except  the  six  hundred  pieces 
which  were  selected  by  the  parties,  and  the  precise  pieces  sold 
designated  with  as  mnch  precision  as  if  the  purchaser  had 
marked  every  piece  with  hia  name ;  that  which  was  sold  by  meas- 
urement was  inspected  and  measured,  and  the  quantity  ascer- 
tained ;  the  price  for  the  whole  was  agreed  Mpoa  and  paid  and  a 
bill  of  parcels  receipted  and  delivered  to  the  purchaser.  Hese 
facts,  I  think,  vested  the  title  in  the  purchaser,  notwithstanding 
the  agreement  of  the  seller  to  deliver  the  lumber  free  of  charge 
at  the  ears.  "The  sale  of  a  specific  chattel  passes  the  property 
therein  to  the  vendee  without  delivery."  Chitty  Contr.  {8th 
Am,  ed.)  332.  "It  is  a  general  rule  of  the  common  law  that  a 
mere  contract  for  the  sale  of  goods,  where  nothing  remains  to  be 
done  by  the  seller  before  making  delivery,  transfers  the  right 
of  property,  although  the  price  has  not  been  paid,  nor  the  thing 
sold  delivered  to  the  purchaser."  Olyphant  v.  Baker,  5  Den. 
382.    The  authorities  are  numerons,  where  the  expression  is  used 
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that  if  anything  remains  to  be  done  by  the  seller,  the  title  does 
not  pass ;  but  the  cases  wbieh  are  referred  to  to  sustain  that  posi- 
tion, only  go  the  length  of  sbowimg  that  where  something  is  to 
be  done  by  the  seller  to  asoertaia  the  identity,  quantity,  or  qual- 
ity of  the  articles  sold,  or  to  put  it  in  the  condition  wtuch  the 
terms  of  the  contract  require,  the  title  does  not  pass.  2  Kent 
Com.  ^6;  Hanson  v.  Meyer,  6  East,  614;  Simmons  v.  Swift,  5 
Bam.  &  CrcEB.  857;  Joyce  v.  Adams,  8  N.  T.  291;  Field  v, 
Moore,  Lalor's  Sup.  418.  The  list  of  cases  to  this  effect  might 
be  indefinitely  increased;  but  no  case  has  been  referred  to  by 
oonn&el,  nor  have  I  discovered  any,  in  which,  where  the  article 
sold  was  perfectly  identified  and  paid  for,  it  was  held  that  a 
stipulation  of  the  seller  to  deliver  at  a  particular  place  prevented 
the  title  from  passing.  If  the  pi^vient  was  to  be  made  on  or 
after  delivery,  at  a  partjeular  place,  it  might  furly  be  inferred 
thai,  the  contract  was  executory,  until  such  delivery;  but  where 
the  sale  appears  to  be  absolute,  the  identity  of  the  thing  fixed, 
and  the  price  for  it  paid,  I  see  no  room  for  an  inference  that  the 
property  remains  the  seller's  merely  because  he  has  engaged  to 
transport  it  to  a  given  point.  I  think  in  such  cases  the  property 
passes  at  the  time  of  the  Mtntract,  and  that,  in  carrying  it,  the 
seller  acta  as  bailee,  and  not  as  owner.  The  questions  which  arise 
in  such  cases,  as  to  sales,  are  questions  of  intention,  such  aa  arise 
in  all  other  cases  of  the  interpretation  of  contracts;  and  wh^i 
the  facts  are  ascertained,  either  by  the  written  agreement  of  the 
parties  or  by  the  findings  of  a  court,  as  they  are  here,  they  are 
questions  of  law.  That  the  parties  to  the  contract  in  this  case 
intended  to  pass  the  title  to  the  lumber  immediately,  appears 
very  clear;  nor  do  I  suppose  that  any  one  would  question  it, 
were  it  not  for  the  apparent  hardship  of  the  case  to  the  pur- 
chaser. If  the  property,  instead  of  being  lumber,  had  been  sheep 
or  cows,  eapable  of  increase  (which  follows  the  ownership),  and 
there  had  been  a  sudden,  and  lai^  increase  to  the  fio<^  or  drove, 
before  they  could  be  delivered  at  the  point  agreed  upon,  I  think 
no  one  would  have  said  that  the  defendant  could  have  discharged 
his  obligation  to  deliver,  an'd  yet  retained  the  increase.  Such, 
however,  must  be  the  conclusion,  if  the  plaintiff's  position  is 
maintained.  The  judgment  should  be  reversed,  and  a  new  trial 
granted. 
All  ooDcnr. 
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3.      WHERE  THE  CHATTELS  ARE  NOT  SFlICmC.* 

WINSLOW  V.  LEONABD. 
24  Penn.  St.  14.    1854. 

Winslow,  lianier  &  Oo.  brought  repWin  agunst  Leonard  for 
eighty-two  tons  of  pig  metal.  On  May  22,  1861,  D.  B.  Long  & 
Co.  signed  and  delivered  to  plainti&  the  following  writing: 
"We  have  this  day  sold  to  Winslow,  Lanier  &  Co.  foor  hundred 
tons  of  pig  metal,  now  at  out  landing  at  Washington  Furnace, 
or  that  will  soon  be  delivered  there,  and  we  hereby  direct  Mr. 
MeClnre  (clerk  at  the  furnace)  to  give  them  possesBion  thereof." 
This  sale  was  in  payment  of  a  debt  due  to  plaintifEs  from  one 
of  the  firm  of  Long  &  Co.  Plaintiffis  sent  an  agent  to  the  fur- 
nace to  get  possesBion  of  the  metal;  but  before  bis  arrival  the 
metal  in  litigation  bad  been  loaded  into  Brennemaa  's  boats,  and 
for^  tons  been  transferred  to  him  by  D.  B.  Long  in  payment 
of  a  debt  due  to  him  from  Long  &  Co.,  while  the  balance  was  to 
be  appropriated  by  him  to  the  paym^it  of  debts  due  to  Long  & 
Miller  and  to  Bolton.  Brennemsn  delivered  the  metal  to  Leon- 
ard as  bailee,  who  refused  to  surrender  it  to  plaintiffs;  and  the 
latter  brought  this  suit.  Plaintiffs  recovered  forty-two  tons,  be- 
ing all  the  metal  except  the  forty  tons  intended  to  pay  Brenne- 
man's  debt. 

LowRiSr  J.  To  maintain  replevin  the  plaintiffs  mu«t  show 
Uiat  the  title  had  vested  in  than.    Have  they  done  sot 

That  there  ia  much  omfuBion  of  ideas  and  many  conflicting 
decisions  as  to  the  vesting  of  the  title  on  a  sale  of  personal  prop- 
erty is  readily  discoverable,  and  much  of  this  arises  from  the 
misleading  influence  of  unsuitable  an&logies.  We  shall  refer  to 
some  of  them  here,  in  order  that  w«  may  show  the  propriety  of 
setting  soch  decisions  aside  or  using  them  cautiously. 

The  class  of  cases  which  have  tended  most  powerfully  to  em- 
barrass this  que8ti<Hi,  ore  those  wherein  the  real  question  was 
not,  Has  the  title  vested  in  the  vendee  t  but.  Has  it  so  absolutely 
vested  as  to  take  away  the  lien  of  the  vendor  for  unpaid  pur- 
chase money,  or  his  ri^t  to  stop  *n  transiiuf    Yet  to  this  class 

•  See  Sec.  108B,  Vol.  8,  Cyclopedia  of  Law. 
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belong  most  of  the  older  oases  which  are  usually  referred  to  as 
leading  cases  on  the  present  qaestion,  though  the;  had  nothing 
to  do  wit^  it,  for  it  is  very  plain  that  the  titlo  may  vest  even 
while  the  vendor  has  Buch  remaining  oomtrol  over  the  goods  as 
entitles  him  to  arrest  their  full  delivery  in  default  of  payment, 
or  on  the  failure  of  the  vendee.  A  perfect  sale  implies  specific 
articles,  and  it  passes  the  title  to  them;  but  the  vendor  has  a 
li^i  nntil  the  conditions  of  sale  are  performed,  or  until  fuU  de- 
liveiy.  "Hie  principle  that,  so  long  as  anything  remains  to  be 
done  to  ascertain  the  price,  quantity,  or  quality  of  the  thing  sold, 
the  title  does  not  pass,  has  its  origin,  almost  entirely  in  the  sense 
of  justice  that  protects  unpaid  vendors  against  the  fraud  or  fail- 
ure of  their  vendees;  and  very  riight  eircomstances,  showing 
any  remaining  control  in-  the  vendor,  will  be  allowed  to  previul 
in  such  cases.  The  meaning  is  that,  so  long  as  any  of  these 
thin^  remain  to  be  done,  an  unpaid  vendor,  who  is  in  duiger 
of  losing  the  price,  may  rescind  tbe  sale :  8-  Bast,  614 ;  12  Id. 
614;  13  Id.  522;  6  Tannt  176;  2  M.  &  S.  397;  2  Bam.  &  C.  540; 
6  M«u.  &  Gr.  963;  7  Id.  360;  7  Wend.  404;  17  Id.  504;  6  Pick. 
260;  20  Id  280;  10  Id.  522;  15  Johns.  349.  And  the  same  sense 
of  justice  operates  in  favor  of  a  purchaser  who  has  paid,  and 
thus  reverses  the  resuK  when  the  other  circumstances  are  the 
same :    13  Pick.  175 ;  16  Id.  25 ;  5  Johns.  335 ;  3  "W.  &  Sei^.  14. 

It  is  perfectly  Intimate  to  point  to  the  want  of  measoring 
and  setting  apart,  as  evidence,  in  the  very  nature  of  the  transac- 
tion, that  it  was  not  intended  as  a  perfect  sale ;  but  tJ^iis  is  not 
essential  to  such  a  sale,  and  therefore  not  conclusive  one  way  or 
the  other,  except  when  it  ia  necessary  in  order  to  define  the  aob- 
ject-matter.  Articles  are  very  often  transferred  without  any 
sort  of  measurement,  and  on  the  trial  for  their  value,  the  want 
of  it  is  supplied  by  approximate  estimation:  3  State  Bep.  50; 
6  W.  &  Serg.  357. 

The  cases  of  delivery  under  the  English  statute  of  frauds  are 
quite  as  unsuitable  analogy ;  for  in  those  cases  delivery  is  neces- 
sary to  the  validity  of  the  contraot  rather  than  to  the  passing  of 
the  title.  That  the  contract  may  be  valid,  without  writing,  there 
most  he  an  nnconditional  (livery  of  the  thing  sold:  2  Bam.  & 
C.  511.    But  if  the  contract  be  in  writing  or  otherwise  valid. 
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deIiT«T7  is  not  at  all  necessary  to  its  perfect  or  executed 
character. 

That  the  bargain  is  by  worda  in  past  or  present  time  is  not  con- 
closive  evidence  of  a  perfect  sale;  for  if  it  appears  in  the  cod- 
tract  or  ab  extra  that  the  vendor  did  not  then  own  tlie  article 
contracted  for,  or  that  it  was  not  then  in  existence,  or  not  yet 
manafaotured,  or  not  selected  out  of  a  lot  of  similar  articles, 
then  the  sabject-matter  of  the  contract  remains  und^ned  and 
unspecified,  at  least  to  some  degree,  and  it  is  incompatible  with 
the  very  natore  of  things  to  call  it  a  perfect  sale :  14  Wend.  31 ; 
3  Johns.  399;  6  Cowen,  250;  7  Id.  85j  4  Rawle,  260;  4  "Watte, 
121;  6  Id.  29;  1  Taunt.  318.  There  can  be  no  doubt  that  a  maa 
may  sell  any  kind  of  aitides  in  bulk  so  as  to  pass  the  title:  5 
Met  452;  5  Johns.  395;  2  Bam.  &  C.  540.  He  may  pass  the 
title  to  an  absent  or  a  present  tiling  without  delivery;  for,  as 
betwem  vendor  and  vendee,  it  is  specification  and  not  delivery 
that  is  necessary  to  the  vesting  of  the  title :  17  Ser.  &  B.  99 ;  5 
Watts,  201.  This  is  and  always  has  been  the  Taw,  except  in  cases 
where  other  forms  have  been  prescribed  by  statute. 

Where  the  lawful  fonu  of  contracting  is  pursued,  the  vesting 
of  the  title  always  depends  upon  the  inteation  of  the  parties,  to 
be  derived  from  the  contract  and  its  circnmstances ;  and  actual 
delivery,  weighing  and  setting  aside  the  goocte,  «re  wily  circum- 
stances frun  which  the  intention  may  be  inferred  as  matter  of 
faet:  12  Pick.  76;  20  Id.  280;  3  W.  &  Serg.  14.  And  this  is  the 
principle  of  numerous  cases  wherein  the  title  has  been  held  to 
vest  even  where  there  has  berai  no  measurement :  13  Pick.  175 ;  5 
Met  452;  5  Johns.  395;  1  East,  192;  2  Bam.  &  C.  540;  6  W. 
&  Serg.  357;  6  Rand.  473;  1  Denio,  48;  4  Common  B.  R,  864. 
Of  course  the  intention  must  be  ineffectual  where  the  vendor 
has  no  title;  «nd  it  cannot  be  inferred,  unless  it  appears  that  the 
contract  has  a  distinct  eubject-matter,  defined  by  itself,  and  not 
merely  as  one  of  a  class. 

Let  ns  apply  these  principles  to  the  present  case.  The  words 
in  the  contract,  "we  have  this  day  sold,"  would  seem  to  indicate 
a  perfect  sale,  and  not  merely  a  contract  to  sell,  and  therefore  a 
vested  title  to  specific  metal.  Bnt  tiiB  metal  is  described  as  "now 
at  our  landing,  or  that  will  soon  be  delivered  there. "  This  raises 
a  doubt  whether  any  specific  metal  was  sold,  and  seems  to  indi- 
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oate  only  a  coDtract  to  sell.  It  doea  not  as  yet  appe&r  that  tiiere 
was  any  at  the  landing,  or  where  it  was  to  come  from.  For 
aught  that  appears,  any  four  himdred  tons  will  answer  the  de- 
scription. It  may  be  that  the  vendors  had  not  any  or  so  much 
on  hand.  If  they  had  any  and  it  had  been  stolen  or  destroyed 
an  hour  after  the  contract,  we  hare  as  yet  no  evidence  that 
would  throw  the  loss  on  the  vendees.  "We  diaeover  no  definition 
of  the  subject-matter  except  as  pig  metal.  The  true  reading  of 
the  contract  would  therefore  seem  to  be,  "we  have  bar^ned 
with  Winslow,  Lanier  &  Co.,  to  deliver  to  them  at  onr  landing 
four  hundred  tons  of  pig  metal"  Still  we  do  not  say  that  there 
can  be  no  evidence  that  there  was  a  defined  lot  of  metal  in  the 
intention  of  the  parties.  We  see  none  on  this  record.  And  espe- 
cially we  do  not  see  how  this  metal,  which  was  on  its  way  to 
Pittsburgh,  can,  without  other  evidence,  be  embraced  by  the 
contract. 

It  follows  therefore  that  the  evidence  does  not  show  a  passing 
of  the  title  from  D.  B,  Ixmg  &  Co,  to  Winslow,  Lanier  &  Co.,  and 
the  court,  when  requested,  ought  so  to  have  instructed  the  jury. 
It  follows  further  that  any  one  of  the  firm  of  D.  B.  Long  &  Co. 
could  transfer  the  metal  to  Brenneman,  snhject  to  answer  in 
damages  to  Winslow,  Lanier  &  Co.,  if  that  act  should  occasiim  a 
breach  of  the  contract  with  them. 

The  other  points  raised  we  may  dispose  of  briefly.  As  to 
Breainemau's  title,  the  learned  judge  charged-,  that  where  the 
same  tiling  is  sold  by  two  different  persons,  by  contract  equally 
valid,  and  the  second  vendee  is  without  notice  of  the  first  sale,  he 
who  first  obtains  possession  is  entitled  to  the  property,  and  this 
is  correct :  17  Mass.  110 ;  12  Id.  54 ;  17  Ser.  &  R.  99 ;  2  Aik.  115 ; 
2  Shepley,  116.  We  do  not  see  how  the  delivery  to  Brenneman 
could,  of  itself,  avail  Bolton  and  others,  as  against  the  sale  to 
these  plaintiffs;  but  if  the  plaintifb  have  no  title,  that  transae- 
tion  may  bave  become  good,  as  against  Long  &  Co.,  by  subsequent 
circumstances.  All  the  other  points  of  the  cause  were  rightly 
decided. 

Judgment  reversed  and  a  n«w  trifi  awarded. 
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ANDREWS  v.  CHE^fEY. 
62  N.  H.  404.    1882. 

Aasompsit,  to  recover  money  paid  for  goods.  Facts  foimd  by 
a  referee.  October  28,  1879,  the  plaJiitiff  bonglLt  goods  of  the 
defenduit  ajid  paid  for  them.  The  defendant  did  not  have  in 
stock  the  goo^  wanted,  and  the  plaintiff  sdected  the  kind  and  - 
qnality  desired  from  samples.  The  defendant  agreed  to  have  the 
goods  at  hia  store  within  two  weeks,  at  which  time  the  plaintiff 
was  to  call  for  them;  if  they  were  ready  before  that  time  the 
defendant  agreed  to  notify  Mm.  Within  the  stipulated  time  the 
defendant  got  the  goods  into  his  store,  set  them  apart  by  them- 
selves, and  marked  them  with  the  plwntiff's  name.  The  goods, 
together  with  the  store,  were  destroyed  by  fire  November  21, 
1879,  the  plaintiff  not  having  called  for  them.  The  court  ordered 
judgmmt  for  the  defendant,  and  the  plaintiff  excepted. 

Carpentsb,  J.  The  property  in  the  goods  did  not  pass  to  the 
plaintiff  by  virtue  of  tlw  wmtract,  for  they  were  not  then  ascer- 
tained, and  may  not  have  been  in  existence.  The  agreement  on 
the  part  of  the  defendant  was  executory.  He  agreed  to  furnish 
goods  oorrespondiing  to  the  samples  selected  by  the  plaintiff.  If 
the  goods  subsequently  procured  and  set  apart  by  the  defendant, 
did  not  conform  to  the  samples,  the  plaintiff  had  a  right  to  reject 
than.  It  does  not  appear  that  he  wuved  that  right.  The  de- 
fendant waa  not  concladed  by  his  selection;  he  might  have  sold 
or  otherwise  disposed  of  the  particular  articles  set  apart  by  him, 
and  substitnted  others  in  their  place.  A  contract  of  sale  is  not 
complete  until  the  specific  goods  on  which  it  is  to  operate  are 
agreed  upon.  Until  that  is  done  the  contract  is  not  a  sale,  bat 
an  agreement  to  sell  goods  of  a  particular  deacripdon.  It  Is 
performed  on  the  part  of  the  vendor  by  furnishing  goods  which 
answer  the  description.  If,  as  in  the  case  of  a  sale  by  sample, 
the  specific  goods  are  not  ascertained  by  the  agreement,  the  prop- 
erty does  not  pass  until  an  appropriation  of  specific  goods  to  the 
contract  is  made  with  the  assent  of  both  parties.  Bog  Lead  Min- 
ing Co.  V.  Montague,  10  C.  B,  n.  b.  489;  Jramer  v.  Smith,  L.  R. 
4  C.  P.  270;  Hielbutt  v.  Hi<*son,  L.  R  7  C.  P.  438;  Merchant's 
N.  Bant  v.  Bangs,  102  Mas.  291;  Black.  Sales,  122,  127;  Benj. 
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Soles,  §  356.  If  l^e  plaintiff  authorized  the  defendant  to  make 
the  selection,  the  property  immediately  on  the  selection  vested  in 
the  plaintiff.  Aldrich  v.  Johnson,  7  £.  &  B.  885.  It  not  appear- 
ing that  the  plaintiff  gave  such  authority,  the  goods  at  the  tiioe  of 
the  fire  were  the  property  of  the  defendant,  and  their  dcstroctioB 
was  his  loss. 

By  the  terms  of  the  contract  the  defendant  was  to  hare  the 
goods  at  his  store  within  two  weeks,  at  the  end  of  which  time,  or 
sooner  if  notified  that  they  were  ready,  the  plwntiff  was  to  call 
for  them,  and  the  defendant  was  to  deliver  them.  Within  the 
stipulated  time  ^e  defendant  procured  the  gootte  and  had  them 
ready  for  delivery.  This  was  all  the  agreement  required  him 
to  do,  and  all  that  he  could  do  until  the  plaintiff  came  for  them. 
The  plaintiff's  call,  being  a  condition  precedent  to  the  defend- 
ant's obligation  to  deliver,  most  be  shown  in  order  to  entitle  the 
plaintiff  to  treat  the  contract  as  rescinded  and  recover  back  the 
pnrehase-money. 

It  may  be  that  the  trial  before  the  referee  proceeded  upon  the 
mistaken  theory  that  the  rights  of  the  parties  were  concluded 
by  the  destruction  by  fire  of  the  particular  goods  selected  by 
the  defendant,  and  that  the  only  question  was  upon  whom  the 
loss  of  those  goods  should  fall.  The  plaintiff  did  not  call  for  the 
goods  before  the  fire ;  but  whether  he  did  after  the  fire  does  not 
appear,  and  may  have  been  considered  inuoaterial.  The  ri^ts 
of  the  parties  under  the  agreement  were  not  affected  by  the 
destmction  of  the  goods.  If  they  were  set  apart  without  author- 
ity from  the  plaintiff,  he  still  bad  the  right  to  call  for  the  goods 
he  bai^ained  tor,  and  the  defendant  was  boond  to  deliver  them. 
Upon  the  defendant's  neglect  or  refusal  to  deliver  them  upon 
request  as  well  after  as  before  the  fire,  the  plaintiff  might  at  his 
election  rescind  the  contract  and  recover  the  purchase-money,  or 
affirm  it  and  recover  for  the  breach.  Drew  v.  Claggett,  39  N.  H. 
431;  Weeks  v.  Robie,  42  N.  H.  316;  Swazy  v.  Company,  48 
N. H.  200. 

The  case  may  be  recommitted  to  the  referee,  if  the  plaintiff 
desires  it,  for  the  purpose  of  showing  a  call  for  the  goods  after  the 
fire.  If  recommitted,  it  will  be  open  to  the  defendant  to  show 
that  he  was  authorized  by  the  plaintiff  to  select  the  goods.  As 
the  case  stands,  the  exceptions  are  overruled. 

Exceptions  overruled. 
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HUTCHINSON  ET  AL.  v.  HUNTER. 
7  Pa.  8t.  140.    1347. 

BoQEBS,  J.  .  .  .  The  facts,  so  far  as  maiterial  to  this  case,  are 
these :  B.  W.  Poindexter,  hftTing  a  lot  of  about  one  hundred  and 
twenty  barrels  of  molasses  in  the  cellar  of  his  warehouse  in  the 
city  of  Pittsburg,  made  a  parol  contract  of  sale  of  one  hundred 
barrels  of  the  lot  to  the  plaintiff  at  thirty  eemia  a  gallon,  a  few 
days  before  the  great  fire  of  the  10th  of  April,  1845.  The 
plaintiff,  preferring  not  to  receive  immediate  and  actoal  AdHvery 
of  the  molasses,  obtained  permission  of  Poindexter  that  the  mo- 
lasses might  remain  in  Poindexter 's  oellar.  The  parties  assomed 
what  they  believed  to  be  a  fair  average  of  the  contents  of  the 
barrels,  being  forty  gallons  per  barrel,  and  the  plaintiff  gave 
Poindexter  his  note  for  the  amoont  as  ascertained,  agreeing 
that  it  should  be  corrected  by  the  gauge  of  the  barrels  when  they 
should  be  separated  and  delivered  to  the  plaintifF.  A  few  days 
afterwards,  on  the  9th  April,  1845,  the  def«idants  called  upon 
the  plaintiff  to  purchase  some  mola^es.  The  pluntiS  informed 
them  that  he  had  one  hundred  barrels  in  Poindexter 's  cellar, 
which  he  was  willing  to  sell,  and,  after  a  treaty,  the  parties 
agreed  on  a  purchase  and  sale  of  the  one  hundred  barrels  of 
molasses,  at  thirty-two  cents  per  gallon.  Thereupon  the  plaintiff 
said  he  would  go  down  to  Poindexter'a  and  have  Ulc  molasses 
turned  out,  gauged  and  delivered.  B^it  the  defendants  replied 
they  would  prefer  not;  they  did  not  want  to  remove  it;  th^  had 
no  convenient  place  to  put  it,  and  asked  plaintiff  to  see  Poin- 
dexter and  get  his  leave  that  it  should  remain  where  it  was,  and 
told  plaintiff  to  come  to  their  office  and  they  would  give  him  a 
check  for  the  amount  of  the  molasses. 

The  next  day  the  molasses  was  destroyed  in  the  great  fire, 
without  having  been  removed  or  gauged.  After  the  contract, 
and  before  the  fire,  the  plaintiff  informed  Poindexter  that  he 
had  sold  the  molasses,  and  requested  that  it  might  still  remain 
in  his  cellar  for  the  purchasers,  to  which  Mr.  Poindexter  con- 
sented. The  average  contents  of  the  barrel  was  usually  forty- 
one  to  forty-two  gallons,  some  as  high  as  forty-five  gallons.  So 
far  as  they  were  sold  by  Poindexter,  who  it  seems  had  sold  abont 
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one  Iiimdred  and  twenty-five  or  one  hundred  and  thirty  barrels, 
when  plaintiff  bought,  they  ganged  from  thirty-nine  to  forty- 
tfaree  gallons. 

This  vaa  a  sale  of  one  hundred  barrels  of  molasaes,  of  unequal 
contents  and  unequal  value,  part  of  a  specified  larger  stock. 
The  particular  one  hundred  barrels  is  not  designated  either  by 
marks  or  numbers,  nor  is  it  separated  from  the  molasaes  unsold ; 
it  is  therefore  wanting  in  that  essential  feature  to  constitute  a 
complete  and  valid  sale.  The  goods  scAd,  as  we  have  seen,  must 
be  ascertained,  designated,  and  separated  from  the  stock  or 
quantity  with  which  they  are  mixed  before  the  property  can 
pass.  It  remaLos  the  property  of  the  vendor,  notwithstanding 
the  contract,  until  it  is  identified  and  individualized!.  This  is 
onqneBticHiably  the  law,  as  is  firmly  settled  by  authority,  and 
which  we  have  so  v\A.  nor  anthority  to  alter.  It  is  better  to 
stick  to  the  beaten  track  rather  than  try  untrodden  ground.  As 
Judge  Qrinxe  says,  it  is  difficult  to  answer  the  inquiry.  On 
whom  would  the  loss  have  fallen  had  part  cmly  of  tJie  molasses 
been  destroyed!  If  a  person  purchases  doth  from  a  merchant 
for  a  coat,  not  to  be  cut  off  until  the  tailor  be  sent  for,  and  in 
the  intermediate  time  the  store  and  its  contents  are  burnt  by 
fire,  there  would  be  but  one  opinion,  that  the  loss  must  fall  on 
the  seller,  and  not  the  buyer.  But  it  is  imposmble  to  distii^wsh 
the  case  pot  from  the  case  in  hand. 

An  idea  seems  to  have  been  entertained  that  the  sab'Contract 
differs  this  case  fnHn  the  cases  cited,  bnt  in  what  particular  I 
am  at  a  loss  to  imagine.  So  far  as  r^^ds  the  identification  or 
separaition  of  the  goods  sold,  it  remiiins  precisely  as  before.  It 
is  said  that  Foindexter  became  the  bailee  of  Hntehinson  &  Co. 
But  the  question  returns,  Of  what  was  he  the  bailee  f  Certainly 
of  proper^  which  had  not  been  separated  from  the  specified 
0to<^.  It  still  remains  the  property  of  Poindexter,  Hntehinson 
&  Co.  taking  the  place  of  Hunter.  Hunter  cannot  convey  to 
Hutchinson  &  Co.  a  better  right  than  he  binuelf  had.  Hutchin- 
son &  Co.  succeeded  to  his  contract,  and  until  the  separation  of 
the  goods  DO  title  passes,  because,  according  to  the  well  settled 
principles  of  law,  the  bargain  and  sale  is  not  complete. 

It  will  be  observed  that  the  case  is  put  oitirely  on  the  fact 
that  t^K  barrels  were  of  unequal  quantities  and  values,  and  had 
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not  been  separated  from  the  molasses  still  owned  hj  the  vendor. 
That  the  molasses  was  not  gauged  does  not  enter  into  the  con- 
Bideration  of  the  court  in  determining  the  defendant's  liaibility 
to  the  action. 

Jvdgment  reversed,  and  judgment  on  the  demurrer  for  the 
defendants. 


COMMERCIAL  NATIONAL  BANK  v.  GILLETTB. 
90  Ind.  268.     1883. 

Elliopt,  J.  The  Elkhart  Car  Company,  by  a  written  contraet, 
sold  to  the  appellant  510  car  wheels,  constituting  a  part  of  1,100 
wheels.  At  the  time  of  the  sale  the  wheels  were  in  one  comDum 
mass,  and  there  was  no  separation  nor  any  designation  of  the 
wheels  sold  to  the  appellant.  After  the  execution  of  the  con- 
tract, the  entire  lot  of  wheels  was  seized  upon  executions  issued 
at  the  suit  of  appellee,  and  this  action  was  brought  for  the  poa- 
session  of  those  sold. 

The  contention  of  appellee  is  that  appellant  acquired  no  title, 
because  the  articles  sold  were  not  designated  or  separated  from 
the  common  lot  of  which  they  formed  a  part,  and  this  cont«tti<Ht 
prevailed  in  the  court  below. 

There  is  much  strife  in  tiie  American  cases  upon  this  question, 
but  none  in  the  English.  The  weight  of  the  former  is  perhaps 
with  the  theory  of  appellant,  but  the  text-writers  are,  so  far  as 
we  have  examined,  all  with  the  English  decisions.  Our  own 
cases  are  in  harmony  with  the  long  established  rule  of  the  c«n- 
mon  law.  In  the  case  of  Bri(^er  v.  Hughes,  4  Ind.  146,  the 
English  rule  was  approved  and!  enforced.  In  Murjriiy  v.  State, 
1  Ind.  366,  the  court  said;  "To  render  a  sale  of  goods  valid, 
the  specific,  individual  goods  must  be  agreed  on  by  the  parties. 
It  is  not  enough  .  .  .  that  they  are  to  be  taken  from  some  speci- 
fied larger  stock,  'because  there  still  remains  sometiiing  to  be 
done  to  designate  the  portion  sold,  which  porti(»i,  before  the  sale 
can  be  completed,  must  be  separated  from  the  mass.'*  This  doc- 
trine found  approval  in  Scott  v.  Ring,  12  Ind.  203,  and  there 
are  other  cases  recognizing  it  as  the  correct  one,  among  them 
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Moffit  T.  Green,  9  Ind,  198;  Indianapolis,  &c.,  R.  Co.  v.  M^fuire, 
62  Ind.  140;  Bertelson  v.  Bower,  81  Indv  512;  Lester  T.  East, 
49  Ind.  588,  vide  opinion,  p.  594.  The  rule  which  our  court  has 
adopted  is  upheld  by  the  American  cases  of  Hutchinson  t.  Hun- 
ter, 7  Pa.  St.  140;  Haldeman  v.  Duncan,  51  Pa.  St.  66;  Fuller 
V.  Bean,  34  N.  H.  290;  Ockington  v.  Ritcbey,  41  N.  H.  275; 
Morrison  v.  Woodley,  84  111.  192 ;  Woods  v.  McGee,  7  Ohio,  467 ; 
McLau^ilin  v.  Piatti,  27  Cal.  463;  Courtright  v.  Leonard,  11 
lowe,  32;  Ropes  v.  Lane,  9  Allen,  502;  Fei^oson  v.  Northern 
Bank,  14  Bnah.  555  (29  Am.  H.  418).  In  Michigan  the  rule 
seems  not  to  be  definitely  settled;  hut  in  a  late  case  it  was  said: 
"To  the  elaborate  argumeat  made  for  the  def^ice  to  show  that 
there  can  be  neither  a  sale  nor  a  pledge  of  property  without 
in  some  manner  specially  distingui^ing  it,  we  fully  assent,  and 
we  have  no  purpose  to  qualify  or  weaken  the  authority  of  An- 
derson V.  Brenneman,  44  Mich.  198."  Mertdianta',  &c.,  Bank  t. 
Hibbard,  48  Mich.  118. 

The  civil  law  rule  is  the  same  as  that  of  the  common  law, 
and  our  great  lawyers  have  giveai  it  unhesitating  approval.  2 
Kent  Com.  639 ;  Story,  Sales,  g  296. 

The  American  cases  which  have  departed  from  the  long  settled 
rule  are  built  on  the  cases  of  Kimberly  v.  Patchin,  19  N.  Y.  330, 
and  Pleasants  v.  Pendleton,  6  Rand.  473,  and  these  cases  proceed 
upon  the  theory  that  commercial  interests  demand  a  modiScaticsi 
of  the  rule.  In  our  judgment,  commercial  interests  are  best 
promoted  by  a  rigid  adherence  to  the  rule  which  the  sages  of 
the  law  have  so  long  and  so  strongly  approved.  The  rule  secures 
real  transactions  and  actual  sake,  and  thus  cheeks  the  wild  spirit 
of  speculation.  It  prevents,  in  no  small  measure,  the  making 
of  mere  wagering  contracts;  it  puts  bnaineflB  on  a  stable  basis, 
and  makes  it  essential  that  there  shonld  be  real,  and  not  sham, 
transfers  of  property ;  it  makes  titles  secure,  protects  crediton 
and  purchasers,  and  represses  fraud.  If  it  were  granted  that 
the  rule  does  somewhat  interfere  with  the  freedom  of  business 
transfers,  still  the  good  it  produces  far  ontweights  this  incon- 
venience. But  we  do  not  believe  it  does  interfere  with  actual 
busineee  transfers,  for  eoomion  experience  informs  us  that  real 
sales  are  seldom,  if  ever,  made  wiUiout  a  specific  designation  of 
the  thing  bought.    The  rule  may  interfere  with  dealers  in  "mar- 
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gina,"  makers  of  "corners,"  and  framers  of  "options,"  and  to 
afBrm  that  it  does  do  this  is  to  give  it  no  faint  praise.  In  principle 
tbe  rale  is  sound,  and  in  practical  operation  aalntary. 

The  efforts  made  by  the  courts  that  have  departed  frmn  it  to 
make  exceptions,  to  manufacture  distinctions  and'  point  out  dif- 
ferences in  order  to  escape  disastrous  conseqaences,  afford  strtmg 
evidence  of  the  wisdcmi  of  the  rule.  The  line  of  decisions  in  some 
of  the  States,  where  a  departure  has  been  tak^i,  is  a  devious  and 
tortuoos  one,  and  this  is  to  be  expected  when  once  sound  princi- 
ple is  turned  from,  and  new  rules  sought  and  adopted  which  havp 
no  support  in  fundajneutal  principles. 

We  have  no  disposition  to  depart  f  rc«n  this  rale  which  has  so 
long  prevailed  in  this  Stat«  and  elsewhere. 

Judgment  affirmed. 


KEELEB  V.  GOODWIN. 
Ill  Mass,  490.    1873. 

Tort  for  ctmversion  of  1,000  bushels  of  com.  At  the  trial  in 
the  Superior  Court,  before  Lobd,  J.,  the  following  facts  ap- 
peared: 

On  September  29,  1870,  Wesley  P.  Balch  bought  1,000  bodiels 
of  com  from  the  defendants,  to  be  paid  for  in  cash  in  ten  days, 
and  the  defendants  gave  him  an  order  on  the  warehouse  where 
the  com  was  stored,  being  then  parcel  of  a  lai^er  quantity  lying 
in  bulk.  On  October  1,  Balch  indorsed  and  delivered  the  order 
to  the  plaintiff  as  security  for  a  loan.  The  plaintiff  did  not  then 
know  that  the  com  had  not  been  paid  for ;  but  Balch  never  paid 
for  the  com,  and,  within  ten  days  from  September  29,  became 
insolvent.  About  fifteen  days  after  receipt  of  the  order,  the 
plaintiff  presented  it  to  the  warehonseman  and  demanded  the 
com.  Delivery  was  refused  for  the  reason  that  the  order  had 
been  countermanded  by  the  defendants;  and  before  the  suit  was 
brought  the  defendants  took  the  com  away.  The  order  was 
never  presented  to  the  warehouseman  except  as  above  stated. 

The  plaintiff  offered  evidence  tending  to  prove  a  usage  in  the 
grain  trade  to  treat  an  order  on  a  warehouse  as  a  delivery. 
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The  judge  ruled  that  the  action  could  not  be  supported,  and 
directed  a  verdict  for  the  defendants,  which  was  returned.  The 
judge  reported  the  case  for  the  determination  of  thia  court;  if 
the  ruling  was  correct,  judgment  to  be  entered  for  the  defend- 
ants, onlesa  the  plaintiff  could  maintain  his  action  by  an  amend- 
ment; if  the  ruling  was  erroneous,  the  verdict  to  be  set  aside 
and  a  new  trial  order. 

WsLLS,  J.  There  are  two  fatal  difflcnltiea  in  the  way  of  recov- 
ery by  tiie  plaintiff. 

To  maintain  an  action  of  trover,  in  favor  of  one  who  has  never 
had  possession,  there  most  be  proof  both  of  title  and  right  of 
present  possession.  Fairbank  v.  Phelps,  22  Pick.  535 ;  WInship 
V.  Neale,  10  Gray,  382;  Landon  v.  Emmons,  97  Mass.  37. 

Here  was  a  contract  of  sale  of  1,000  bushels  of  com,  "parcel 
of  a  lai^er  quantity  lying  in  bulk."  Until  separation  in  some 
form,  no  title  could  pass.  Young  v.  Austin,  6  Pick.  "280;  Merrill 
V.  Hunnewell,  13  Pick.  213 ;  Seudder  v.  Worat^r,  11  Cosh.  573 ; 
Weld  V.  Cutler,  2  Gray,  195;  Popes  v.  Lane,  9  Allen,  502,  510: 
8.  c.  11  Allen,  591.  That  it  was  on  storage  with  a  third  party, 
as  warehouseman,  would  make  no  difference  in  this  respect. 

Delivery  of  the  order  upon  the  warehouseman  authorized  him 
to  make  the  separation  or  appropriation  necessary  to  complete 
the  sale,  by  giving  to  the  contract  its  intended  effect  upon  the 
specific  property  covered  by  it.  If  that  had  been  accomplished, 
either  by  actual  separation,  or  by  appropriation  to  the  use  or 
credit  of  the  purchaser,  in  the  osnal  mode  of  transacting  the 
business  of  the  warehouse,  he  would  have  acquired  title,  right 
of  possession,  and  constructive  possession  of  the  gnun  so  pur* 
chased.    Gushing  v.  Breed,  14  Allen,  376. 

But  until  some  act  takes  place  by  wbich  the  relations  of  the 
warehouseman,  in  respect  to  the  property  in  his  custody,  are 
modified  in  accordance  with  the  contract  of  sale,  so  that  he  may 
be  considered  as  bailee  for  the  seller  and  purchaser  respeotlvely, 
according  to  their  several  interests,  and  thus  released,  pro  tanto, 
from  his  original  liability  to  the  seller  alone,  there  is  no  such 
appropriation  of  the  grain  sold  as  will  ripen  the  interest  of  the 
purchaser  into  title  and  right  to  the  possession  of  any  specific 
portion  of  the  bulk.  "Wliether  the  assent  of  the  warehouseman 
is  necessary  to  the  imposition  of  this  twofold  relatitm  npon  him, 
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or  wfaether  presentstioii  of  the  ardtx  ahme,  or  notiee  of  the  ale 
wonld  be  sufficient,  we  need. not  now  detemHoe,  beeaoae  tliere 
was  neitlier  in  tliis  case,  until  after  the  aathcHity  of  the  mre- 
lunisemaa  to  make  the  appropriation  had  been  revtAed.  The 
purchaser,  therefore,  never  acquired  any  title  or  right  of  p(BBe»- 
8>on,  and  conld  transfer  n<Bie,  and  oonseqaently  no  right  of 
action  to  the  plaintiff.  . . . 

Judgment  for  defendant*. 


i.     SnBSBQTIKNT   APPSOPRIATIOM   OV   SPBCIPIC   CBATTSLa  TO   AM 

KTECUTOBT  AQR^OCENT.* 

WHEELHOnSB  t.  PAKR. 
141  Mom.  593.    1886. 

Action  for  the  pnrchase  price  of  leather  sold  to  the  defendaiit. 
From  a  judgment  in  favor  of  the  pluntiff,  the  defendant  ap- 
pealed. 

Devens,  J,  When  goods  ordered  and  ctmtracted  for  are  not  di- 
rectly delivered  to  the  porchaser,  but  arc  to  be  smt  to  him  bj  the 
vendor,  and  the  vendor  deliTen  them  to  the  carrier,  to  be  trans- 
ported in  the  mode  agreed  oa  by  the  parties,  or  directed  by  the 
purchaser ;  or  when  no  agre^nent  is  made,  or  direction  given,  to 
be  transported  in  the  nsoal  mode ;  or  when  the  purchaser,  being 
informed  of  the  mode  of  transportation,  assents  to  it;  or  when 
there  have  been  previous  sales  of  other  goods  to  the  transporta- 
tion of  which,  in  a  similar  manner,  the  purchaser  has  not  (ib- 
jected, — ^the  goods,  when  delivered  to  the  carrier,  are  at  the  risk 
of  the  purchaser,  and  the  property  ia  deemed  to  be  vested  in 
him,  subject  to  the  vendor's  right  of  stoppage  in  transitu. 
This  propositiiH)  assumes  that  proper  directions  and  information 
are  given  to  tiie  carrier  as  to  forwarding  the  goods.  Whiting  v. 
Farrand,  1  Conn.  60;  Quimby  v.  Carr,  7  Allen,  417;  Finn  v. 
Clark,  10  Allen,  484;  Finn  v.  Clark,  12  Allen,  522;  Downer  v. 

*  See  Sec.  1DS6,  Vol.  8,  Cyclopedia  of  Iaw. 
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TliompBon,  2  Hill,  137 ;  Poster  v.  Rockwell,  104  Mass.  170 ;  OdtJl 
V.  Boston  &  M.  B.  R,  109  Mass.  50;  Wigton  v.  Bowley,  130 
iSaaa.  252. 

The  d«feaidaitt  had  made  s  purchase  of  leather  in  November, 
previonflly  to  the  parchsse  of  that  the  price  of  which  is  in  &m- 
troveTsj,  nnder  a  direeticm  to  the  plaintiff  to  "ship  to  care  o£ 
D.  &  C.  Mclver,  ahipping  merchants,  Liverpool,  as  soon  as  pos- 
sible, for  their  next  steamer  to  Boston,  direct."  This  shipment 
was  made  as  ordered,  aJid  on  December  16,  1884,  the  defendant 
sent  a  further  order  s^ing:  "As  regards  the  shipping  of  the 
leather  just  received,  70a  have  done  everything  satisfactory. 
Ship  this  order  in  like  manner." 

The  directi(H)8  by  which  the  plaintiff  was  to  be  controlled  must 
be  interpreted  as  requiring  him  to  forward  the  goods  to  D.  ft 
C.  Melver,  to  be  transported  by  them  by  the  Cunard  line,  of 
which  they  were  mana^rs  and  agents.  The  words  "their  next 
steamer"  could  not  have  meant  any  steamer  which  would  accept 
frdght  from  D.  &  C  Mclver.  Cases  may  be  readily  imagined 
where  these  words  would  be  of  the  highest  importance ;  as  if  the 
defendant  had  an  open  poli^  of  insurance  protecting  his  goods 
which  might  be  sent  by  the  Cunard  line.  It  might  also  be  true 
that  the  defendant  would  not  deem  a  policy  of  insurance  neces- 
sary when  goods  were  s^it  by  a  well-established  passenger  line, 
where  greater  precaution  might  probably  be  taken  for  safety, 
which  he  would  deem  necessary,  than  when  they  were  sent  by  a 
purely  freighting  steamer.  The  goods  were  actually  forwarded 
to  D.  ft  C.  Mclver,  with  instructsons  iu'  eonfonnity  wkh  the  di- 
rections of  the  defendant,  and,  bad  the  matter  ended  there,  so 
far  as  any  directions  to  D.  ft  C.  Mclver  is  concerned,  the  plaintiff 
would  be  entitled  to  treat  them  as  delivered  to  the  defendant, 
and  to  require  him  to  pay  the  purchase  mmi^.  If,  on  the  other 
hand,  while  the  goods  were  yet  in  the  hands  of  the  carrier,  and 
before  transportation  of  them  had  cranmenced,  the  plaintiff 
changed  the  directions  given  to  him  by  Ok  defendant,  or  author- 
ized the  carrier  to  transport  them  in  a  different  mode  froca  that 
directed  by  the  defendant,  and  loss  has  thereby  occurred,  he 
cannot  contend  that  they  were  delivered  to  the  defendant  by 
him.  By  cimtinuing  to  ^ereise  dominion  over  them,  and  by  giv- 
ing a  new  direction,  impliedly  withdrawing  the  directions  pre- 
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viouslf  gives,  he  camiot  be  allowed  to  assert  that  he  had  made 
s  complete  delivery  by  his  ori^al  act,  if  a  loes  has  occarred  by 
reason  of  that  which  he  has  subseqaently  done  or  directed.  The 
change  in  the  directions  given  relates  back  to  and  qualifies  the 
original  delivery. 

The  plaintiff,  in  answer  to  a  letter  from  D.  &  G.  Mclver,  after 
the  goods  had  reached  them,  inqoiring  whether  they  were  to 
keep  the  goods  "for  our  steamer,  14th  inst.,  or  ship  by  the  'Ola- 
moi^n, ' ' '  orderad  them  to  be  shipped  by  the  steamer  arriving 
out  first,  presumably  the  steamer  which  D.  &  C.  Mclver  believed 
would  be  the  first  to  arrive.  The  "Glamorgan"  was  not  a 
steamer  of  any  line  of  which  D.  &  C.  Miclver  were  owners  or 
agents,  and  in  no  way  answers  the  description  of  "their  steamer" 
as  applied  to  D.  £  C.  Mclver.  By  neglecting  to  limit  the  author- 
ity of  D.  &  C.  SMver  to  send  by  a  steamer  which  could  be  thus 
described,  and  by  directing  them  to  send  by  the  steamer  which 
would  first  arrive,  the  plaintiff  had  failed  to  comply  with  the 
orders  of  the  defendant  as  to  the  shipment  of  goods ;  and  if  cor- 
rect directions  had  originally  been  given,  had  wiUidrawn  them, 
and  substituted  others.  When,  therefore,  exercising  the  author- 
ity thus  given  by  the  plaintiff,  D.  &  C.  Mclver  send  by  the  "Gla- 
morgan," as  being,  in  their  judgment,  the  steamer  likely  to 
arrive  first,  and  a  lass  occurs,  it  should  not  be  borne  by  the 
defendant,  whose  directions  have  not  been  followed. 

Judgment  for  the  defendant. 


PRAGANO  V.  LONG. 
4  B,  d^  C.  219.    1825. 

Assumpsit  against  defendant  as  owner  of  the  brig  or  vessel 
"James  and  Theresa,"  for  negligence  in  shipping  a  cask  of  hard- 
ware. At  the  trial  before  Hulwck,  B.,  at  the  Lancaster  summer 
assizes,  1824,  the  following  facts  appeared  in  evidence.  Mason 
&  Sons,  hardwaremen  at  Birmingham,  in  April,  1822,  received 
an  order  from  the  plaintiff,  reeiding  at  Naples,  of  which  the 
following  is  a  translation: 
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NAPTiES,  March  28,  1822. 
Order  transmitted  by  Q.  Fragano,  of  this  city,  to  Mason  & 
Sons  of  Birmingham,  througti  Mr.  F.  L,,  for  the  following  mer- 
chandise, to  be  deepatched.  on  insurance  being  effected.     Terms 
to  be  three  m<»iths'  credit  from  time  of  arrival 

The  order  then  speciGed  the  goodis.  In  porsoauce  of  this 
order,  the  cask  of  hardware  in  question  marked  with  the  plaint- 
ift'a  iaitials  was  s^it  by  the  canal  from  Birmingham,  by  Mason 
&  Sons,  to  Messra  Stipes,  their  shipping  agaits  at  Liverpool, 
with  directions  to  forward  the  same  to  Naples.  An  insurance 
was  effected,  and  the  interest  declared  to  be  in  Fragano.  On 
the  3d  of  Jnly,  Messrs.  Stokes  received  a  notice  of  the  arrival 
of  the  goods  from  the  canal  carrier,  and  sent  their  porter,  who 
received  the  goods  from  the  carrier,  and  took  them  in  a  cart  to 
the  quay  where  the  "James  and  Theresa"  was  lying,  and  defiv- 
ered  them  oa  the  quay  to  the  mate  of  that  vessel,  who  gave  fol- 
lowing receipt: 

Received  In  good  order  and  oondltion  on  board  the  "James 
and  Theresa,"  for  Naples,  one  caak  of  hardware. 

G.  F.  Sauuel  Smfth,  Mafe. 

From  W.  &  J.  Stokes. 

The  goods  were  left  in  the  custody  of  the  mate,  and  before 
they  were  actually  put  on  board,  by  some  accident,  the  cask 
fell  into  the  water,  by  which  the  injury  complained  of  was  sus- 
tained. Upon  this  evidence  the  jury,  under  the  direction  of  the 
learned  judge,  found  a  verdict  for  the  plaintiff.  In  Michaelmas 
Term,  a  rule  nisi  for  a  new  trial  was  obtained,  on  the  ground, 
firet,  that  no  bill  of  lading  having  been  made  out,  the  properly 
in  the  goods  was  never  vested  in  the  plaintiff;  secondly,  that 
by  the  terms  of  the  order,  the  goods  were  not  t4}  be  at  the 
plaintiff's  risk  until  after  their  arrival  at  Naples. 

HoiAOTD,  J.  I  abo  think  that  the  verdict  found  for  t^e 
plaintiff  was  right.  It  has  been  argued  that  neither  the  mate 
nor  the  owner  of  the  vessel  was  liable  to  any  one  but  Stokes  & 
Co.,  from  whom  the  goods  were  received.  But  it  is  a  principle 
of  law,  that  the  real  owner  of  the  goods,  for  whom  Stokes  &  Co, 
were  agents,  may  sue  for  the  loss,  although  the  defendant  was 
not  informed  of  his  existence.  Then  it  has  been  urged  that 
Fragano  had  no  interent  in  the  goods,  and  the  terms  of  the  ordar 
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have  been  adverted  to  in  eapport  of  that  argnment;  bat  I  thinlc 
that  the  goods  became  his  property  as  soon  as  they  were  sent  off 
by  Mason  &  Co.  When  goods  are  to  be  deKvered  at  a  distance 
from  the  vendor,  and  no  dharge  ia  made  by  him  for  the  carriage, 
they  become  the  proper^  of  the  huyer  as  soon  as  tiiey  are  sent 
off.  It  was  next  contended  that  Fr&gano  was  not  liable  to  the 
vendor  nnlees  the  goods  arrived ;  bat  the  iwder  for  insurance  is 
decisive  as  to  Hiat.  The  policy  was  to  protect  Fragano,  and 
shows  that  he  considered  he  should  be  the  sufferer  if  the  goods 
were  lost  on  the  voyage,  which  he  coald  not  have  been,  had  the 
arrival  of  the  goods  been  a  condition  precedent  to  his  liability 
to  the  vendors.  The  expiration  of  three  months  was  to  be  the 
time  of  payment  if  the  goods  arrived;  if  they  did  not  arrive,  the 
law  woald  imply  a  promise  to  pay  in  a  reasooable  time. 
Xjm^DALB,  J.,  cfHtcnrred.  £ule  diackarged. 


ALDRIDGE  v.  JOffi^SON. 

7E.dB.885.    1857. 

Action  for  wrongfnl  oonvermoo  of  a  quantity  of  barley- 
Plaintiff  contracted  with  J.  W.  Knights  for  one  hundred  quar- 
ters of  barley  (at  £2  3s.  per  qaarter)  from  a  large  heap  contain- 
ing about  two  hundred  quarters,  which  he  inspected  and  sam- 
pled, in  exchange  for  thirty-two  bullocks  at  £6  apiece,  the  differ- 
ence to  be  paid  in  cash.  Plaintiff  was  to  send  his  own  sacks, 
and  Knights  was  to  fill  them  with  the  barley  and  deliver  them 
on  board  railway  trncks  at  Ipswich  for  carriage  to  plaintiff. 
The  bullocks  were  delivered  to  Knights.  Sacks  were  sent,  and 
a  part  of  them  were  filled  with  ^ix>at  sev^ity-eig^t  quarters  of 
the  barley  under  Knights'  directions.  Knights  was  un&ble  to 
secure  tracks  promptly,  and  never  delivered  any  part  of  the 
barley  at  the  railway.  Plaintiff  repeatedly  directed  him  to  for 
ward  the  harley,  which  Knights  promised  repeatedly  to  do.  A 
notice  in  bankruptcy  was  served  on  Knights,  and  defendant 
was  made  his  official  asmgnee.  Before  the  adjudication,  Knif^ts 
bad  the  borl^  emptied  friHn  the  Backs  into  the  heap  from  whioh 
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it  had  been  taken.  Plaistiff  tesdeied  to  defendant  the  difference 
between  the  bavley  and  the  price  of  the  bollocks,  and  demanded 
the  barley,  which  was  refused,  and  this  action  bnmg^ht. 

LoBD  Cau PBELL,  C.  J. . . .  As  to  the  question  of  convetsion,  the 
property  being  in  the  plaintiff,  he  has  done  nothing  to  divest 
himself  of  it.  It  is  not  like  Ihe  case  of  confusion  of  goods, 
where  the  owner  of  snch  articles  as  oil  or  wine  mixes  them  with 
siimlar  articles  belonging  to  another.  That  is  a  wrongful  act 
by  the  owner,  for  which  he  is  punished  by  losing  his  property. 
Here  the  plaintiff  has  done  nothing  wrong.  It  was  wrong  of  the 
bankrupt  to  mix  what  had  been  put  into  the  sacks  with  the  rest 
of  the  barley;  but  no  wrong  has  been  done  by  the  plaintiff. 
That  being  so,  the  plaintiff's  property  comes  into  the  hands  of 
the  defendant,  as  the  banikrapt's  assignee.  If  tbe  ieteaAmt  had 
&  Uen,  be  does  not  detain  the  barley  on  that  ground.  He  denies 
the  plaintiff's  property  altc^^ether,  and  cannot  therefore  claim  a 
lien.  He  claims  all  the  b&rley,  and  claims  all  of  it  as  being  the 
property  of  the  bai^mpt.  He  therefore  has  converted  the 
plaintiff's  property. 

"Eaiss,  J.  I  also  am  clearly  of  opinion  that  the  property  in 
what  was  pat  into  the  sacks  passed  to  the  plaintiff.  It  is  clear 
that,  where  there  is  an  t^reement  for  the  sale  and  porehase  of  a 
particnlar  chattel,  the  chattel  passes  at  once.  If  the  thing  sold 
is  not  ascertained,  and  something  is  to  be  done  before  it  is  aseer- 
tained,  it  does  not  pass  tdU  it  is  asoertuned.  Sometimes  the  right 
of  ascertainment  rests  with  the  vendee,  sometimes  aclely  with 
the  vendor.  Here  it  is  vested  in  the  vendor  only,  the  bankrupt 
When  he  had  done  the  oatward  act  which  showed  which  part 
was  to  be  the  vendee's  property,  his  election  was  made  and  the 
property  passed.  That  might  be  shown  by  sending  the  goods  by 
the  railway;  and  in  snch  case  the  property  would  not  pass  till 
the  goods  were  dispatched.  But  it  might  also  be  shown  by  other 
acts.  Here  was  an  ascertained  bulk,  of  which  the  plaintiff 
agreed  to  buy  about  half.  It  was  left  to  the  bankrupt  to  decide 
what  portion  shonld  be  delivered  under  that  contract.  As  soon 
as  he  does  that,  his  eleetton  has  been  indicated';  the  deceive  act 
was  patting  the  portion  into  the  sacks.  If  it  were  necessary  to 
rest  the  decision  on  the  assent  of  the  vendee  in  addition  to  this, 
I  am  of  opinion  that  there  is  abundant  evidence  of  such  asent; 
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for  the  vendee  demanded,  over  and  over  again,  the  portion  which 
had  been  pnt  into  tlie  sacks.  I  think  Mr.  Blackham  has  ex- 
pressed the  law  with  great  clearness  and  accuracy.  He  first 
takes  the  case  where  one  party  appropriates  and  the  other  as- 
sents, and  then  the  ease  where,  by  virtue  of  the  original  agree- 
ment, the  authority  to  appropriate  is  in  one  party  only.  As  to 
the  question  of  conversion,  I  am  of  opinion,  <hi  the  grounds 
which  have  already  been  stated,  that  the  assignee  has  converted 
the  plaintiff's  property. 

Judgment  for  jiaintiff  for  the  part  put  into  the  laeks:  as  to 
the  residue,  judgment  for  the  defendant. 


SMITH  V.  EDWARDS. 

156  Mass.  231.    1892. 

Holmes,  J.  This  case  conies  before  us  on  the  exception  of  the 
Old  Colony  Bailroad  Company  to  a  ruling  of  the  court  below, 
that  it  should  be  charged  as  trustee  of  the  defendanta  The 
defendants  have  been  defaulted.  The  bill  of  exceptions  purports 
to  state  the  evidence  introduced  on  the  motion  to  chaise  the 
trustee,  but  does  not  disclose  tbe  findings  of  the  judge.  We 
assume  them  to  have  been  the  most  favorable  for  the  ruling 
which  the  bill  of  exceptions  warrants.  The  defendants  in  Ohio 
ordered  of  the  plaintifEs,  who  are  manufacturers  of  boots  and 
shoes  in  Massachusetts,  through  the  plaintiff's  travelii^  saJea- 
man,  certain  calf  and  buff  shoes,  to  be  made  according  to  a 
sample  shown  to  tbe  defendants.  It  was  assumed  at  the  argument, 
and  we  a^mme,  that  the  contract  bound  the  defendants,  that 
there  is  no  question  under  the  statute  of  frauds,  and  that  the 
ebaes  were  made  according  to  sample.  They  were  forwarded 
over  the  Old  Colony  Railroad,  we  must  assume,  if  it  be  material, 
at  the  defendants'  expense,  and  were  delivered  ^  the  defend- 
ants. This  mode  of  forwarding  undoubtedly  was  authorized 
by  the  contract.  The  defendants  accepted  the  buff  shoes,  but 
refused  to  accept  the  calf  shoes,  and  shipped  the  latter  back  to 
the  plaintiffs  by  the  same  railroad.    The  plaintiff  refused  to 


Digit  zed  by  Google 


aUTTH  V.  M)WARD&  106 

accept  flKm,  sued  the  defendants  for  tbe  price  of  the  liioea,  and 
trusteed  the  railroad  company.  The  calf  shoes  mentioned  are 
the  goods  for  wihich  the  railroad  company  was  charged. 

It  is  argned  for  the  trostee  that,  althongh  tlie  defendfmta 
were  guilty  of  a  breach  of  eontr«ct  in  refusing  to  accept  the 
calf  shoes,  yet,  as  the  shoes  were  not  in  existence  at  the  date  of 
the  contract,  they  did  not  beetane  the  def  eodants '  pre^rty  until 
tendered  to  and  accepted  by  the  defendanta  aftw  they  wexe 
made. 

Of  conrae  ibe  title  to  the  shoes  could  not  be  v^ested  in  the 
defendants  without  their  consent.  But  in  the  present  state  of 
the  law  it  does  not  need  argument  to  show  that  a  contract  can 
be  made  in  such  a  way  as  subsequently  to  pass  the  title,  as  be- 
tween the  parties,  to  goods  unascertained  at  the  time  when  the 
contract  ia  made,  without  a  subsequent  acceptance  by  the  buyer, 
if  the  contract  oommita  the  buyer  in  advance  to  the  acceptance 
of  goods  determined'  by  otber  mftrte.  Middlesex  Co.  ▼.  Osgood, 
4  Gray,  447,  449;  Nichols  t.  Morse,  100  Mass.  523;  Brewer  v. 
Housatonic  Railroad,  104  Mass.  593,  595;  Rodman  T.  Quilford, 
112  Mass.  405,  407 ;  Qoddard  t.  Binney,  115  tOssa.  450 ;  Blanch- 
ard  T.  OoolK,  114  Mass.  207,  227 ;  Aldridge  t.  Johnson,  7  EL  & 
Bl.  S85,  899. 

In  the  case  of  goods  to  be  manufactured,  the  seller,  as  he  has 
to  tender  them,  g^ierally  hss  the  right  to  appropriate  goods  to 
the  contract  so  far  that,  if  he  tenders  goods  conformable  to  it, 
the  buyer's  refusal  to  accept  tbcm  is  a  breach.  The  buyer  cao- 
not  say  that  he  would  have  accepted  some  other  goods  had  they 
been  tendered.  When  goo<te  are  to  be  manufactured  and  for- 
warded by  a.  carrier  to  a  buyer  at  a  distance,  tile  seller's  drfiv- 
ery  of  such  goods  to  the  carrier  as  bailee  for  tlie  purchaser 
passes  the  title.  The  seller  cannot  forward  ihem.  until  they  are 
specified.  The  delivery  is  an  overt  dealing  with  the  goods  as 
those  to  which  the  contract  applies,  and  puts  them  into  a  pos- 
session adverse  to  the  seller.  Although  not  ertrictly  a  delivery, 
it  is  an  act  having  the  legal  effect  of  a  true  delivery,  which  in 
common  legal  language  it  is  said  to  be.  Oreutt  v.  Ndson,  1 
Gray,  536,  543;  Merchant  v.  Chapman,  4  Allen,  362,  364;  Kline 
V.  Baker,  99  Mass.  253,  254 ;  Hsilgarten  v.  Oldham,  135  Mass. 
1,  9.    The  act  is  required  of  the  seller  l^  the  terms  of  the  con- 
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tract,  and  thns  ia  assented  to  in  adyance  by  the  buyer,  od  Hm 
condition  that,  as  sappoaed,  the  goods  answer  the  reqnirements 
of  the  coDtracL  Therefore  it  ia  a  binding  appropriation  of  the 
goods  to  the  contract,  and  pasaee  tiie  title  as  we  have  said.  Pat- 
nam  t.  TiUoteon,  13  Met  517,  520;  Merdiairi;  v.  Chapman,  4 
Allen,  362,  364 ;  Odell  v.  Boston  &  Maine  Railroad,  109  Mass. 
50;  Wigton  v.  Bowley,  130  Mass.  252,  254;  Fragano  v.  Long, 
4  B.  &  C.  21d;  Wait  ▼.  Baker,  2  Ezch.  1,  7. 

The  present  case  could  be  disposed  of  npon  a  narrower  ground. 
It  would  be  enough  to  say  that,  «>  far  as  we  can  see,  the  judge 
who  heard  the  motion  to  charge  the  trustee  was  warranted  in 
finding  as  a  firat  that  the  def«iidan1a  authorized  the  plaintifb 
to  appropriate  the  shoes  to  the  contract,  even  if  the  inference 
was  not  necessary  as  matter  of  law.  The  question  always  is, 
what  intent  the  parties  have  expressed  either  in  terms  or  by 
reasonable  implication.  Anderson  v.  Morioe,  1  App.  Cae.  713; 
Calcutta  &  Buimah  Steam  Navigation  Go.  v.  De  Mattos,  32  L.  J. 
Q.  B.  322,  328;  s.  c.  33  L.  J.  Q.  B.  214. 

Exceptions  overruled. 


WAIT  V.  BAKEE. 
3  Exchequer  1.    1848. 

Trover  for  500  quarters  of  barl^.  Pleas,  not  guil^,  and  not 
possessed;  upon  which  issue  was  joined. 

At  the  trial,  the  following  facta  appeared:  The  defendant,  a 
corn-factor  at  Bristol,  had  occasional  dealings  with  a  person  of 
the  name  of  Leihbridge,  who  was  also  a  corn-factor  at  Plymouth, 
and  on  the  5th  of  December,  1846,  wrote  to  him  the  following 
letter:  "I  hear  that  the  crop  of  barley  in  the  south  of  Hamp- 
shire is  good  this  year,  and  that  at  Kingsbridge  the  price  is  low, 
compared  with  the  markets  further  eastward.  If  you  are  doii^f 
anything  in  the  article  this  seasm,  and  can  ma^e  me  an  offer  of 
a  cargo,  I  have  no  doubt  but  we  may  have  a  transactitm.  Let 
me  hear  from  yon  in  due  course.  Send  me  a  sample  in  letter, 
describing  weight,  &c." 

On  the  litb.  Lethbridge  wrote  the  following  letter  to  the 
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defeodant:  "I  herewith  hand  you  samples  of  common,  and 
chevalier  barley  of  the  neighborhood  of  Ein^sbridge,  and  will 
engage  to  sell  yon  from  400  to  500  qaartera  f.  o.  b.  barley  at 
Kingsbridge,  or  neighboring  port,  at  40s.  per  quarter  ctmunon, 
and  42*.  per  quarter  chevalier,  in  equal  quantities,  for  cash,  mi 
handmg  bills  of  lading,  or  aooeptance  at  two  mouths'  date,  add- 
ing interest  at  the  rate  of  £5  per  oeut  per  annum,  subject  to 
your  reply  by  eouree  of  post" 

On  the  16th  the  defendant  returned  a  reply,  accepting  LeUi- 
bridge's  order. 

On  tbe  Ifitb  Lettibiidge  wrote  the  defendant  asking  if  he  were 
to  take  up  a  vessel  for  the  barley. 

On  the  19th  the  defendant  wrote  in  answer:  "I  took  it  fw 
granted  that  you  would  get  a  yessel  for  the  barley  1  have  bought 
of  you  f.  o.  b.,  and  therefore  did  not  instruct  you  to  seek  one. 
1  trust  that  you  will  be  particular  to  select  a  good  ^ip,  and  at 
the  lowest  possible  freight,  for  this  port;  and,  above  all,  take 
care  that  the  qualify  of  the  barley  is  fully  equal  to  sample.  A 
party  who  will  take  part  of  it  is  extremely  particular  in  these 
matters;  and  the  samples  are  sealed  and  held  in  the  custody  of 
a  third  party.  Please  to  advise  when  you  have  taken  up  a  ves- 
sel, with  particulars  of  the  port  she  loads  in,  so  that  1  may  get 
insuTance  done  correctly." 

Letbbridge  engaged  a  vessel  and  notified  defendant 

The  vessel  was  loaded  with  common  and  ebevadier  barl^ ;  and 
on  the  7th  of  January,  Lethbridge  received  fnnn  the  master  the 
bill  of  lading  of  the  cargo,  which  was  therein  expressed  to  be 
deliverable  at  Bristol  to  the  order  of  Lethbridge  or  asragns,  pay- 
ing the  frei^t  as  per  charter.  On  the  8th  Lethbridge  called 
upon  the  defendant  at  Bristol  early  in  the  morning,  and  left 
at  his  oounting-honse  tiiB  invoice  and  an  unindorsed  bill  of  lad- 
ing. At  a  subsequent  part  of  the  day,  Lethbridge  called  again 
upon  the  defendant,  when  the  defendant  raised  some  ob- 
jections to  the  qualify  of  the  cai^,  and  asserted  tiiat  it  was 
inferior  to  the  samples ;  he  also  threatened  he  would  take  the 
cargo,  but  sue  Lethbridge  for  eight  shillings  a  quarter  difference. 
After  some  further  dispute  upon  ih&  matter,  the  defendant  of- 
fered Lethbridge  the  amount  of  the  caj^  in  money,  and  said 
that  he  accepted  the  cargo.    Lethbridge,  however,  refused  to 
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accept  the  money  and  to  indotse  the  bill  of  lading  to  the  de- 
fendant; hut  took  the  bill  of  lading  tnm  the  counter  and  imme- 
diately proceeded  to  the  plaintiffs',  who  were  corn-factors,  aud 
had  a  house  of  business  in  the  neighborhood,  and  indorsed  the 
bill  of  lading  to  them,  and  received  an  advance  apiHi  it.  The 
market  at.  that  time  had  risen  conwderably.  The  "Emerald" 
arrived  on  the  16th,  and  on  the  18th  the  defendant  proceeded  on 
board  and  claimed  the  cargo  as  the  owner,  and  unshipped  1,240 
bushels  of  the  barley,  worth  £422  14^.;  but  the  plaintiffs,  com- 
ing on  board  during  Uie  time  tbe  cai^  was  being  unshipped, 
presented  the  bill  of  lading  and  obtained  the  rest  of  Uie  cargo, 
and  paid  the  captain  the  freight. 

The  jury  found  that  the  defendant  did  not  refuse  to  accept 
the  barley  from  Lethbridge ;  ibat  the  tender  was  unconditional ; 
and  that  Lethbridge  was  not  an  agent  intmsted  with  the  bill  of 
lading  by  the  defendant.  His  lordship  thereupon  directed  a 
verdict  to  be  entered  for  the  plaimtafEs  for  £422  148.,  reserving 
leave  to  the  defendant  to  enter  a  verdict  for  him. 

A  rule  to  show  cause  having  been  obtained. 

Pabke,  B.  I  am  of  opinion  that  the  rule  in  the  present  case 
ought  to  be  discharged.  It  is  perfectly  clear  that  the  original 
contract  between  the  parties  was  not  for  a  specific  chattel.  That 
ocmtract  would  be  satisfied  by  the  delivery  of  any  500  quarters 
of  com,  provided  the  com  answered  the  character  of  that  which 
was  agreed  to  be  delivered.  By  the  original  contract,  therefore, 
no  property  passed;  and  that  matter  admits  of  no  doubt  what- 
ever. In  order,  therefore,  to  deprive  the  original  owner  of  the 
property,  it  must  be  shown  in  this  form  of  action — ^the  action 
being  for  the  recovery  of  the  property — ^that,  at  wane  subsequent 
time  the  property  passed.  It  may  be  admitted,  that  if  goods 
are  ordered  by  a  perstm,  although  they  are  to  be  selected  by  the 
vendor,  end  to  be  delivered  to  a  commtm  carrier  to  be  sent  to 
the  person  by  whom  they  have  been  ordered,  the  moment  the 
goods,  which  have  been  selectedjn  pursuance  of  the  contract, 
are  delivered  to  the  carrier,  the  carrier  becomes  the  agent  of  the 
vendee,  and  such  a  delivery  amounts  to  a  delivery  to  the  vendee ; 
and  if  there  is  a  binding  contract  between  the  vendor  and  ven- 
dee, either  by  note  in  writing,  or  by  part  payment,  or  subse- 
quently by  part  acceptance,  then  there  is  no  doubt  tiiat  the 
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property  passes  by  sacli  iMiTety  to  the  carrier.  It  is  necessary, 
of  coarse,  that  the  goods  should  agree  with  the  contract.  In 
this  case,  it  is  said  that  the  deliver;  of  the  goods  on  shipboard 
is  equivalent  to  the  delivery  I  have  mentioned,  because  the  ship 
was  engaged  oa  the  part  of  Lethbridge  as  agent  for  the  defend- 
ant. But  assuming  that  it  was  so,  the  delivery  of  the  goods  on 
board  the  ship  was  not  a  delivery  of  tbem  to  the  defendant, 
but  a  delivery  to  the  captain  of  the  vessel  to  be  carried  under  a 
bill  of  lading,  and  that  bill  of  lading  indicated  the  person  for 
whom  they  were  to  be  carried.  By  that  bill  of  lading  the  goods 
were  to  be  carried  by  the  mafiter  of  the  vessel  for  and  on  account 
of  Lethbridge,  to  be  delivered  to  him  in  case  the  bill  of  lading 
should  not  be  assigned,  and  if  it  should,  then  to  the  assfgnee. 
The  goods,  therefore,  atill  continued  in  the  possession  of  the 
master  of  the  vessel,  not  as  in  the  case  of  a  common  carrier, 
but  as  a  person  carrying  them  on  bdialf  of  Letbbridige.  There 
is  no  breach  of  duty  on  the  part  of  Lethbridge,  as  he  stipulates 
under  the  original  contract  that  the  price  is  to  be  paid  on  the 
delivery  of  the  bill  of  lading.  It  is  clearly  contemplated  by  the 
original  contract,  that,  by  the  bill  of  lading,  Lethbridge  should 
retain  control  over  the  property.  It  seems  to  me  to  follow  that 
the  delivery  of  the  500  quarters  to  the  captain,  to  be  delivered 
to  Lethbridge,  is-  not  the  same  as  a  delivery  of  500  quarters  to  a 
cmnmon  carrier  by  order  of  the  consignee.  The  act  of  delivery, 
therefore,  in  the  present  case,  did  not  pass  the  property.  Then, 
what  subsequent  act  do  we  find  which  had  that  effect  T  It  is* 
admitted  by  the  learned  counsel  for  the  defendant,  that  the  prop- 
erty does  not  pass,  unless  there  is  a  subsequent  appropriation 
of  the  goods.  The  word  appropriation  may  be  understood  in 
different  senses.  It  may  mean  a  selection  on  the  part  of  the 
vendor,  where  he  has  the  right  to  choose  the  article  which  he 
has  to  supply  in  performance  of  his  contract ;  and  the  contract 
will  show  when  the  word  is  used  in  that  sense.  Or  the  word 
may  mean  that  both  parties  have  agreed  that  a  certain  artide 
shall  be  delivered'  in  pursuance  of  the  contract,  and  yet  the  prop- 
erty may  not  pass  in  either  case.  For  the  purpose  of  illustrating 
this  portion,  snppoee  a  carriage  is  ordered  to  be  built  at  a  coach- 
maker's;  he  may  make  any  one  he  please^  and,  if  it  asi«e  with 
the  order,  the  party  is  bound  to  accept  it.    Now  suppose  that. 
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at  some  period  snbseqaeiit  to  the  order,  a  further  bar^in  b 
(entered  into  between  this  party  and  the  coach-boikler,  by  which 
it  is  agreed  that  a  particolar  carriage  eball  be  delivoed.  It 
would  depend  upon  circumstaoces  whether  the  property  paases, 
or  whether  merely  the  original  contract  is  altered  from  one 
which  would  have  beai  satisfied  by  the  delivery  of  any  carriage 
answering  the  terms  of  the  contract,  into  anoQier  contract  to 
supply  the  particular  carriage, — which,  in  the  Bi(»nan  law,  was 
called  oMigatio  certi  corporis,  where  a  person  is  boond  to  deliver 
a  particular  chattel,  but  where  the  property  does  not  pass,  as  it 
never  did  by  the  Roman  law,  until  actual  delivery;  although 
the  property  after  the  contract  remained  at  the  ndc  of  the  ven- 
dee, and,  if  lost  without  any  fault  in  the  vendor,  the  vendee, 
and  not  the  vendor,  was  the  sufferer.  Hie  law  of  Ei^land  is 
different:  here  property  does  not  pas  until  there  is  a  bargain 
with  respect  to  a  specific  article,  and  everything  is  done  which, 
aooording  to  the  intention  of  the  parties  to  the  bargain,  was 
neoessary  to  transfer  the  property  in  it.  "Appropriation  mt^ 
alao  be  osed  in  another  sense,  and  is  ^»  one  in  which  Mr.  Butt 
UEKS  it  on  tbe  present  occasion ;  viz.,  where  both  parties  agree 
npon  the  specific  article  in  which  the  property  is  to  pass,  and 
nothing  remains  to  he  done  in  order  to  pass  it.  It  is  contended 
in  this  case  that  something  of  that  sort  subsequently  took  i^ce. 
I  must  own  that  I  think  Hie  delivery  on  board  the  vessel  ooold 
not  be  an  appropriati<m  in  that  sense  of  the  word.  It  ia  an  ap- 
propriation in  the  first  sense  of  the  word  only ;  the  vendts-  has 
made  bis  election  to  deliver  tiiose  500  quarters  of  com.  The 
next  question  is,  whether  the  circumstances  which  occurred  at 
Bristol  afterwards  amount  to  an  agreement  by  both  parties  that 
the  property  in  those  500  quarters  should  pass.  I  thii^  it  is 
perfectly  clear  that  there  is  no  pretence  for  saying  that  Leth- 
bridge  agreed  that  the  propeor^  in  that  oom  should  pass.  It  is 
clear  that  his  object  was  to  have  the  coidract  repudiated,  and 
thereby  to  free  himself  from  all  obligation  to  deliver  the  cai^. 
On  the  other  hand,  as  has  been  observed,  the  defeadant  widied 
to  obtain  the  cargo,  and  also  to  have  the  power  of  bringing  an 
action  if  the  com  did  not  agree  with  the  sample.  It  seems  evi- 
dent to  me  that,  at  the  time  when  the  unindorsed  bill  of  lading 
was  left,  there  was  no  agreonenft  between  the  two  partiea  that 
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that  specific  cargo  should  become  the  property  of  Die  defendant. 
If  that  is  80,  the  case  remains,  as  to  the  question  of  property, 
exactly  as  it  did  after  the  ordinal  oontrsot.  There  is  a  contract 
to  deliver  a  cargo  <xl  board,  and  probably  for  an  aaeignment  of 
that  cargo  by  indoinng  the  bill  of  lading  to  the  defendant ;  bttt 
there  was  nothiog  which  amounted  to  an  appropriation,  in  the 
sense  of  that  term,  which  alone  would  pass  lie  property.  The 
result  is,  that,  in.  this  action  of  trorer,  the  plaiutiSa,  doming 
onder  Lethbridge  by  the  indoiBement  of  the  bill  of  lading,  are 
entitled  to  the  property;  and  then  Mr.  Baker  has  his  remedy 
against  bim  for  the  non-folfilment  of  his  contract,  which  he  cer- 
tainly has  not  fulfilled. 
Alsebson,  B.,  Bolts,  B.,  and  Plait,  B.,  ccmcurred. 

BuU  discharged. 


&  WBKBa  THB  JUS   DISPOKKMDI   IS  tUCttUUtVU).* 

STEAUS  T.  WEQSEL. 
30  Ohio  8t.  211.    187€. 

H.  H.  Weasel  &  Oo.,  of  CMncinnati,  advanced  to  Stephens  ft 
Bro.,  foA  packers  in  Indiana,  $5,000,  the  l&tter  agreeing  to  diip 
all  the  pork  they  would  cut  daring  the  season  to  be  sold  hy  H.  H. 
Wessel  &  Co.,  on  commission,  the  proceeds,  after  paying  freight 
and  eommisBiMis,  to  be  applied  oa  the  indebtednees,  and  any 
balance  to  be  paid  to  Stephens  &  Bro.  They  made  several  ship- 
ments to  H.  H.  Wessel  ft  Co.,  but  did  not  send  hills  of  lading. 
The  conaignee  obtfdned  the  goods  on  their  arrival  in  Cincinuati. 
March  24,  1870,  Stephois  &  Bro.  made  a  shipment  to  H.  H. 
Wessel  &  Co.,  retainurg  the  bill  of  la^ng,  bat  sending  the  fol- 
lowing letter  of  advice,  which  was  rec^ved  March  26,  1870 : — 

Shoau,  Ind.,  March  24,  1870. 
Messes.  H.  H,  Wessel  Co.  : 

Qents,— Shipped  to-day  car  No.  761.  [H«re  follows  a  de- 
scription of  the  artjclea] 

The  balance  of  meat  we  will  ship  whatever  you  order.    Wa 

•See  8eo.  1067,  Vol.  8,  OyolopedU  of  Law. 
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think  it  beet  to  hold  the  lard.    I  send  yon.  two  kinds  of  hogs' 
hesds, — one  with  fat  on,  the  other  tinned-,  which  notice.    W« 
deliver  you  this  load  on  our  indebtedness.    Do  the  best  70a  coo. 
Yoars  tmly,  Stephens  &  Bbothek. 

On  March  28, 1870,  while  in  the  posBeamon  of  the  railroad  com- 
pany at  Cincinnati,  it  was  attached  by  J.  P.  Straus  &  Co.,  on  a 
claim  against  Stephens  &  Bro.  H.  H.  Weasel  &  C!o.  paid  the 
freight  bill  in  the  usual  way,  and  brought  replevin  agwnst  the 
sheriff  and  J.  P.  Straus  &  Co.,  and  recovered  judgmmt.  De- 
fendants bring  error. 

Scon,  J.  It  is  clear  that  the  rights  and  intereete  of  the  plain- 
tiffs in  error  in  the  property  which  they,  as  creditors  of  Stepl^ns 
&  Bro.,  caused  to  be  attached,  can  be  no  greater  than  those  of 
their  alleged'  debtor,  Stephens  &  Bro.  They  oould  attach  only 
the  interest  of  their  debtors  in  the  property,  and  in  this  oontro* 
versy  must  stand  in  their  ^oes.  Now,  for  whom  was  the  pork  in 
question  held  by  the  carrier  at  the  time  of  the  levy  of  the  attach- 
ment f  It  had  bem  deliv^ed  by  Stephens  &  Bro.  to  the  carrier 
for  transportation  to  C^cinnati  and  delivery  to  the  ctmsignee, 
H.  H.  WesBcd  &  Co.  By  the  expresB  terms  of  their  Wl  of  lad- 
ing, it  was  the  duty  of  the  carrier  to  deliver  it  only  to  iha  con- 
signee  named  therein.  By  the  invoice  and  tetter  of  advice  sent 
to  the  consignees  immediaitely  before  tbe  shipment,  it  is  very  clear 
that  the  oonsignots  had  appropriated  the  pork  shipped  and  the 
net  proceeds  of  its  sale  to  the  partial  discharge  of  their  indebted- 
ness to  the  consignees  for  ca^  previously  advanced.  They  ex- 
pressly say,  "We  deliver  you  this  load  on  our  indebtedness." 

The  consignors  of  this  shipment  had  not  on^  the  right,  but, 
under  their  contract  with  the  oonsignees,  it  was  their  duty  bo  to 
appropriate  it. 

The  relation  of  the  parties  to  this  shipment  differed  in  no  sub- 
stantial respect  from  that  of  the  case  in  which  goods  are  shipped 
by  a  vendor  to  a  purchaser  who  has  previously  ordered  and  paid 
for  them.  And  in  such  a  ease  it  is  well  settled  thai  the  delivery 
of  goods  to  8  conmion  carrier  for  conveyance  to  the  purchaser  is 
equivalent  to  a  dehveiy  to  the  purchaser  himself.  The  carrier 
is  in  that  case,  in  ctnitemplation  of  law,  the  bailee  of  the  person 
to  whom,  not  by  whom,  the  goods  are  sent ;  the  latter,  in  employ- 
ing the  carrier,  being  considered  as  1^  agent  of  the  former  for 
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that  purpose.  Benj.  on  Sales,  §  181,  and  the  numerous  authori- 
ties there  cited.  By  the  terms  of  the  letter  of  advice  in  this 
case,  there  can  be  no  doubt  that  Steph^is  &  Bro.,  by  delivering 
the  pork  to  <the  carrier,  intended  thereby  to  invest  the  consignees, 
Weasel  &  Co.,  with  the  full  and  rightful  possession,  and  the  ab- 
solute jus  disponendi  of  the  property,  for  the  purposes  of  their 
eontraet. 

They  int^ded  to  retain  no  interest  even  in  the  proceeds  of  its 
sale,  other  than  the  ri^  to  have  the  net  amount  applied  in  par- 
tial aatisfaction  of  their  indebtedness  to  the  oonsiftnees.  And 
to  this  intention  a  controlling  effect  must  be  given.  Emery's 
^ns  T.  Irving  Nfitiooal  Bank,  25  Ohio  St.  360. 

It  is  claimed,  however,  by  counsel  for  plaintiff  in  error  that, 
irrespective  of  the  intention  of  Stephens  &  Bro.,  in  their  ship- 
ment of  tho  pork,  by  taking  the  bill  of  lading  in  their  own  name, 
and  retaining  its  poeseanon,  they  reserved  for  themselves  the 
power  to  dispose  of  the  property,  and  vest  the  title  thereto  in 
any  bona  fide  purchaser  by  a  simple  delivca?  of  the  bill  of  lad- 
ing, and  that  they  therefore  remained  the  owners  of  the  property, 
in  contemplation  of  law,  imtil  it  came  to  the  actual  possession  of 
the  consignees.  But  we  think  this  position  cannot  be  main- 
tuned.  A  bill  of  lading,  though  transferable  by  delivery,  like 
commercial  p^«r,  "is  unlike  commercial  paper  in  thk:  the  as- 
edgnee  cannot  acquire  a  better  title  to  tiie  property  thus  symbdi- 
oally  delivered  than  bis  assignor  had  at  the  time  of  assignment" 
Emery's  Sons  v.  Irving  Naticmal  Bank,  tupra,  p.  36&;  Benj.  on 
Sales,  §864. 

Hence,  as  Stephens  &  Bro.,  under  the  circumstances  of  this 
case,  had  parted  with  all  r^ht  of  control  over  the  property  m 
queertion,  they  oould  confer  no  soeb  right  on  another  by  a  trans- 
fer of  the  bill  of  lading. 

We  think  the  evidence  in  the  case  shows  that  at  the  time  of 
the  levy  of  the  attachment  the  property  in  question  was  otm- 
structively  in  the  poearasion  of  defendant  in  error,  who  had  the 
full  and  sole  power  of  di«iK)Sition  over  it,  and  the  r^ht  to  re- 
tain the  proceeds  of  its  sale. 

The  authorities  cited  by  oounsel  for  defendant  in  rarer  fully 
sustain  these  views,  and  justify  us  in  saying  that  the  judgment 
of  the  court  betew  must  be  affimted.  Judgment  affirmed. 
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FABMBRS'  ETC.  BANK  v.  LOGAN  ET  AL. 

7i  N.  Y.  568.    1878. 

FoLOEB,  3.  This  is  aa  action  brought  by  the  plaintiff  to  re- 
cover of  the  defendants  the  value  of  a  canal-boat  load  of  wheat, 
allied  to  be  the  property  of  the  plaintiff  and  to  have  beeo  taken 
by  the  defendants  and  converted  to  their  own  use. 

The  pluntiff  recovered  judgment  against  all  of  tlie  defend- 
anta  The  defem^nts,  Lagan  &  Preston,  have  appeail«d,  and 
H>ey  ocmteBt  the  recovery.  They  did,  in  fact,  take  the  wheat  and 
ship  it  abroad  for  their  own  purposes  and  boieSt.  They  bonght 
it  frmn  the  defendant  Brown,  at  the  produce  exchange  in  New 
York  City,  and  paid  for  it,  all  in  the  usual  course  of  busineaa 
of  that  mart.  They  did  not  see,  nor  seek  for,  any  evidence  of 
the  title  of  Brown,  or  of  his  right  to  sell ;  nor  was  there  any,  save 
that  the  wheat  was  in  his  aotual  custody,  by  virtne  of  a  special 
deposit  of  it  with  him  in  trust,  and  that  he  had,  and'  exhibited, 
sunples  of  it  <hi  'Change. 

The  wheat  was  first  owned-  by  one  Perot,  at  Bnffalo,  N.  T.  It 
was  in  an  elevator  there.  9ears  &  Daw  were  ecmuniflmon  mer- 
chants at  that  place.  Th^  acted,  in  the  purchase  of  wheat  for 
him,  as  correspondents  and  agents  there  of  the  defendant  Brown, 
who  resided  and  did  btBdnesB  in  New  Yoi^  City.  At  this  time 
they  had  an  order  from  him  to  huy  two  boat-loads  of  wheat  To 
fill  that  order,  they  negotiated  with  Perot  for  the  wheat  in  the 
elevator,  and  bought  it  for  Brown.  But  they  bought  of  Perot 
on  their  own  credit,  and  they  paid  him  for  it  with  money  ob- 
tained by  them,  as  will  appear  furthn-  on.  Tbey  took  a  bill 
of  sale  from  Perot,  whii^  ran  in  their  own  name,  to  themselves. 
Perot  knew  not  Brown  in  the  transaction.  The  money,  with 
which  the  wheat  was  paid  for  to  Perot,  was  got  by  them  in  this 
wiqr.  After  the  wheat  was  spouted  frton  the  elevator  into  a 
cBmd-boat,  owned  and  navigated  by  persons  not  connected  with 
the  defendant  Brown,  the  mastor  of  it  made  a  bill  of  lading, 
stating  the  shipment  of  the  wheat  to  be  by  them,  as  agents  and 
forwarders,  to  New  York,  on  account  and  order  of  the  plaintiff, 
witti  a  direction  appended  to  notify  Brown  at  that  place.  They 
then  drew  their  own  draft  on  Brown,  to  the  (Maal.  order  of  the 
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plaintiff's  eaduxx.  That  draft  and  the  bill  of  lading,  with  a  cer- 
tificate of  insurance  of  the  wheat,  were  given  to  the  plaintiff, 
which,  with  notice  of  all  the  facts  at  that  time  existing,  on  the 
strength  and  eeeurity  of  those  papers,  discounted  the  draft  for 
Seais  &  Daw,  and  gave  the  avails  thereof  to  them.  They  de- 
posited  the  mon^  thus  obtained,  to  their  own  credit,  in  The 
White 's  Bai^,  and  paid  Perot  for  the  wheat  hy  their  own  check 
to  him  thereon.  The  bill  of  lading  and  other  papers  were  r^ 
taioed  by  the  plaintiff.  The  draft  was  indorsed  by  it  to  its 
correspoadoit  bank  in  New  York  City.  The  bill  of  lading  and 
certificate  of  insurance  were  pinned  to  the  draft  There  was 
stamped  upon  the  draft  a  direction  to  the  correspondent  bank  to 
deliver  the  bill  of  lading  and  certificate  to  Brown,  on  his  accept- 
ance of  the  draft.  There  was  stamped  <ni  the  bill  of  lading  a 
statement  addressed  to  Brown,  in  purport  that  the  wheat  and 
the  insoranee  of  it  were  pledged  to  the  plaintiff,  as  securi^  for 
the  payment  of  the  draft ;  and  that  the  wheat  was  put  into  bis 
custody,  in  trust,  for  that  purpose,  not  to  be  diverted  to  any  other 
use,  until  the  draft  was  paid;  and  that  upon  his  accepting  and 
paying  the  draft,  the  claim  of  the  plaintiff  would  cease.  The 
papers  were  ami  to  the  eoirespcmdent  bank,  in  New  York  City, 
with  instmctionB  in  eooformity  with  the  matter  stamped  upon 
the  papers.  The  draft  was  presented  to  Brown,  and  was  ac- 
cepted by  him.  The  bill  of  lading  was  delivered  to  and  kept  by 
him.  After  that,  the  wheat  reached  New  York  City ;  but  before 
the  maturity  of  the  draft  Brown  procured  samples  of  it,  made 
the  sale  of  it,  and  with  money  got  f  r<Hn  Logan  &  Preston  by  an 
advance  on  the  price,  paid  the  freight  and  other  charges  of  the 
carrier.  Logam  &  Preston  received  the  wheat  from  the  carrier, 
and  sent  it  abroad. 

These  facts  are  sufSeient  to  make  application  of  what  we  con- 
ceive to  be  the  law  controlling  the  case. 

There  lies  at  the  base  of  the  matter  an  elementary  principle  of 
the  common  law  well  known  and  often  stated,  bnt  which  may  bo 
profitably  repeated  here,  from  a  high  source,  as  the  foundation 
of  our  discusEuon.  A  purdiaser  of  chattels  takes  them,  as  a  gen- 
eral rule,  siAject  to  whatever  may  turn  out  to  be  infirmities  in 
ibe  title.  A  purchaser  in  maricet  overt  is  an  exception.  Bnt 
if  not  boD^t  there,  though  the  purchase  be  hona  fide,  the  title 
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got  may  not  prevail  against  the  owner.  Again :  wliere  the  owner 
has  parted  with  the  chattel  to  another,  on  a,de  facto  contract,  a 
parchaaer  from  that  other  bona  fide  will  obtain  as  indefeasible 
title.  By  a  de  facto  contract  is  meant  one  which  has  porpoited 
to  pass  the  property  from  the  owner  to  another.  See  Candy  v. 
Lindsay,  L.  S.  3  Appeal  Gases,  459. 

In  the  case  in  hand,  there  was  not  a  purchase  by  the  appel- 
lants in  maiket  overt,  for  snch  place  and  effect  of  sale  is  not 
recognized  in  this  State.  Wheelwright  v.  Depeyster,  1  J.  K  471- 
480;  Mowrey  v.  Walah,  8  Cow.  238.  The  title  set  up  by  the  ap- 
pellants cannot  prevail  then,  mileeB  they  purchased  in  good  faith 
from  the  real  owner,  or  from  one  to  whom  the  real  owner  had 
parted  with  the  goods  od  a  de  facto  contract  The  difference  be- 
tween the  parties  arises,  when  the  question  is  pat,  to  whom  did 
Perot,  the  acknowledged  real  owner  at  first,  part  with  it  thereby 
— ^to  Brown,  or  to  Sears  &  Daw  T  The  appellants  claim  that  the 
contract  of  sale  frc«n  Perot  was  to  Brown ;  that  he  became  the 
owner;  that  the  wheat  was  indeed  pledged  to  the  plaintiff;  but 
that  Brown  was  the  general  owner  and  the  pledgor ;  that  when 
the  plaintiff,  being  but  a  pledgee,  put  the  possession  of  it  in 
Brown,  it  lost  its  lien,  as  against  a  bona  fide  purchaser  from 
him.  So  that  the  important  inquiry  is,  who  did,  upon  all  the 
facts  of  the  case,  become  the  owner  of  the  wheat,  by  the  trans- 
action with  Perot  t  It  is  conceded  to  be  t^e  vital  point  in  the 
case  of  the  appellanits,  that  Brown,  from  whom  they  purchased, 
had  a  title  of  his  own  in  the  goods,  which,  subject  to  the  lien  of 
the  plaintiff,  he  couHd  transfer,  and  that  the  voluntary  surrender 
of  the  possession  to  him  by  the  plaintiff  enabled  him  to  make  an 
effectual  transfer  of  it,  free  from  that  lien. 

It  will  not  have  escaped  an  obswvation  of  our  recital  of  facts 
that  Brown  furnished  no  money  nor  any  credit  for  the  purchase 
from  Perot.  It  was  bought  by  Sears  &  Daw  of  him,  on  their 
credit,  on  his  trust  in  them  that  they  would  pay  for  it.  Nor  was 
the  draft  discounted  by  the  plaintiff  on  the  credit  of  Brown. 
The  bill  of  lading  and  the  insurance  upon  the  wheat  were  the 
secnrity  upon  which  the  plaintiff  rested.  Sears  &  Daw  r^nained 
liable  until  tlie  draft  was  paid  or  they  were  discharged  by  some 
set  of  the  plaintiff.  Nor  did  Brown,  when  he  ordered  the  pur- 
chase of  the  wheat,  expect  to  furnish  the  money  to  pay  the 
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seller  of  it.  He  expected,  -and  Sean  &  Daw  expected,  that  tbe 
money  would  be  got  in  the  way  in  whddi  it  was  got  Nor  was 
there  any  act  of  Perot,  or  of  Sears  &  Daw,  in  dealing  with  the 
wheat,  which  of  itself  passed  the  title  to  it  to  Brown.  The 
Mechanics'  and  Traders'  Bank  of  BofFalo  t.  The  Farmers'  and 
Mechanics'  National  Bsnb  of  Buffalo,  60  N.  T.  40.  The  bill  of 
sale  from  Perot  was  to  Sears  &  Daw.  The  bill  of  lading  from 
the  carrier  was  not  to  Brown,  it  was  to  Sears  &  Daw,  to  the 
account  and  order  of  the  plaintiff.  The  stupment  is  stated,  in- 
deed, to  be  by  them  as  agenta  and  forwarders.  That  phrase 
does  not,  of  itself,  point  to  Brown  as  the  princip^  or  consignee; 
and  when  understood,  in  knowledge  of  all  tiie  facts,  does  not 
declare  or  surest  his  ownerdiip  of  the  wheat  In  sooth,  all  the 
paper  evidence,  up  to  the  time  that  the  bill  of  lading  went  into 
the  keeping  of  the  plaintiff,  gives  no  ^gn  of  ownendiip  in  Brown ; 
but,  on  the  oonteary,  does  show  ownership  in  Sears  &  Daw 
transferred  to  no  one,  save  it  "be  the  plaintiff.  And  the  facts 
given  by  the  oral  testimony  show  the  purpose  to  bar  Brown 
from  the  right  to  control  or  dispose  of  the  wheat,  until  he  paid 
the  draft  The  ease  of  Turner  v.  The  Trostees  of  the  Liverpool 
Docks,  6  Ezch.  [Welsby,  Hurl.  &  Gordon],  543,  is  pertinent. 
Merchants  in  Liverpool  sent  orders  to  merchants  in  Charleaton 
to  ship  cotton  on  account  of  the  former,  in  their  vessel,  for  her 
voyage  to  Liverpool.  They  in  Charleston  bought  cotton,  and 
shipped  it  in  that  vesesL  They  took  a  bill  of  lading  "to  order 
or  to  our  assigns,"  and  indorsed  it  "deliver  the  within  to  The 
Bank  of  Liverpool  or  order."  They  drew  drafts  on  tiie  mer- 
chants in  laverpool,  and  delivered  the  bill  of  lading  to  8  bank 
in  Charleston,  and,  on  secority  of  it,  sold  the  drafts  to  the 
bank,  and  used  the  avails  to  pay  for  the  cotton,  or  to  reiml>Ttrse 
themselves  for  advances  therefor.  They  in  Liverpool  did  not 
pay  the  bills.  When  the  cotton  reached  that  port,  the  question 
arose,  to  whom  did  the  ootton  belong  T  It  was  held  that  the  prop- 
erly in  it  did  not  vest  absolutely  in  tliem  in  Liverpool,  not- 
withstanding the  delivery  of  it  on  board  their  ship  to  their 
servant,  the  master ;  but  that  they  in  Charleston,  by  the  torms  of 
the  bill  of  lading,  had  reserved  to  themselves  a  jus  disponendi  of 
the  ootton,  and  that  they  had  not  divested  themselves  of  tiieir 
property  in  or  possession  of  the  goods;  and  ^Lat  having  bou^^t 
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the  eottoD  with  their  <rwn  fan^  cm  their  own  credit,  Acf  r- 
tUDed  their  pn^>erty'  in  it  imtfl  pajment  ww  made  for  it  b^  the 
own  in  lawerpooL  See  in  aee.  The  Frances,  9  Crandi,  lS3u 
There  Are  tmeU  in  the  eaae  etted  (6  Eseh^  nprs)  sot  itated  far 
ua  iriiieh  mde  it  «  stronger  case  for  the  principals  in  LiTcrpoal 
than  the  one  in  hand  is  for  Brown.  It  was  decided  in  the  Ex- 
chequer  Cbamher,  after  daborste  argument  and  fnll  conside'* 
atioD.  It  has  been  since  recognized  and  approved  as  soond  and 
atttboritatiTe.  See  Hirabita  ▼.  Imp.  OttCHnan  Bank,  L.  R.  3 
Ezeh.  Dir.  IM,  The  eonclonon  reached  in  it  satisfies  oar  jods> 
ment;  the  principle  declared  in  it  is  sound,  and  applicable  to 
and  decinve  of  the  point  we  are  now  etmsidenng. 

When  commercial  correspondents,  on  the  order  of  a  prindpal, 
make  a  purchase  of  property  ultimately  for  him,  but  cm  their 
own  eredit,  or  with  funds  fomidied  or  raised  by  them,  and  such 
course  is  cootemplsted  when  the  order  is  given,  tb^  may  retain 
the  title  in  themselTes,  until  tbey  are  reimbursed.  One  of  the 
means  by  which  this  may  be  done  is  by  taking  the  bill  of  sale  in 
their  own  names,  aad  when  the  property  is  shipped,  by  taking 
from  the  carrier  a  bill  of  lading  in  such  terms  as  to  show  thai 
they  retain  the  power  of  c(H>trol  and  disposition  of  it.  This 
results  necessarily  from  the  nature  of  the  transaction.  It  is  not, 
at  once,  an  irrevocable  appropriation  of  the  property  to  the 
principal.  It  rests,  for  all  of  its  efficiency  and  prospect  of  per- 
formaoce,  upon  the  intention  to  withhold  and  the  withholding 
the  right  to  the  property,  so  that  that  right  may  be  used  to  pro- 
cure the  money  with  which  to  pay.  It  contemplates  no  Utle  in 
the  principal  until  be  has  reimfbnrsed  to  his  correspondents  the 
prioe  paid  by  them,  or  to  the  person  with  whom  they  have  dealt, 
the  money  obtained  from  him  with  which  to  pay  that  price. 
Prom  the  start  the  idea  formed  said  nursed  is,  that  the  property 
shall  be  the  means  of  getting  l^e  money  with  which  to  i>ay  for 
it,  end  that  the  title  shall  not  pass  to  him  who  is  to  be  the  ulti- 
mate owner  until  he  has  repaid  the  money  thus  got. 

Although  snob  correspondenbB  act  as  agents,  and  are  set  in 
motion  by  the  principal  who  orders  the  purchase,  yet  their  rights 
as  against  him,  in  the  property,  are  more  like  those  of  a  vendor 
against  a  vendee,  in  a  sale  not  wholly  performed,  where  delivery 
and  payment  have  not  been  made,  and  where  delivery  is  depend- 
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ent  upon  payment.  And  so  in  the  case  cited  from  6  Exch., 
supra,  such  cases  of  vendor  and  vendee  are  looked  to  as  author- 
ity, and  e  converso,  that  case  is  relied  npon  in  L.  R.  3  Exch. 
Div.,  supra,  which  was  such  a  case  of  vendor  and  vendee  The 
rule  laid  down  is,  that  the  property  remains  in  the  shipper;  or 
that  he  has  a  jus  disponendi,  a  property  or  power  which  enables 
him  to  confer  a  title  on  a  pledgee  or  vendee,  though  in  breach  of 
his  contract  with  bis  first  vendee ;  and  that,  whichever  it  is,  the 
result  must  be  the  same.  Id.  If  the  vendor,  wh«i>  shipping  the 
articles  which  he  intends  to  deliver  unJer  the  contract,  takes 
the  bill  of  lading  to  his  own  order,  and  does  so  not  as  agent  or 
on  behalf  of  the  purchaser,  but  on  his  own  behalf,  he  thereby 
reserves  to  himself  a  power  of  disposing  of  the  property,  and 
consequently  there  is  no  final  appropriation,  and  the  property 
does  not,  on  shipment,  pass  to  the  purchaser.  Id.  So,  if  the 
vendor  deals  with  or  claims  to  retain  the  bill  of  lading  in  order 
to  secure  the  contract  price,  as  when  he  sends  it  forward  with  a 
draft  attached,  and  with  directions  that  it  is  not  to  be  delivered 
to  the  purchaser  until  payment  of  the  draft,  the  appropriation  is 
not  absolute,  and  until  payment  or  tender  of  the  price,  is  condi- 
tional only,  and  until  then  the  property  of  the  goods  does  not 
pass  to  the  purchaser.  Id.;  and  to  this  Tamer  v.  Trustees,  supra, 
is  cited.  We  see  no  principle  which  distinguishes  the  case  of  a 
vendor  and  vendee,  in  this  respect,  from  that  of  a  oorresp<Hident 
or  agent,  buying  for  another,  yet  paying  the  price  from  his  own 
means,  or  from  moneys  by  agreement  raised  upon  the  property, 
or  upon  his  own  credit,  and  holding  the  property  as  security, 
until  the  principal  has  made  reimbursement.  Snch  is  the  pur< 
pose  of  the  parties.  There  is  no  intent  that  the  property  shall 
be  appropriated  until  payment  is  made.  And  unless  third  par- 
ties are  unavoidably  misled  to  their  harm,  they  have  no  cause 
to  complain  of  a  purpose  so  reasonable  and  productive  of  so  good 
Tesults. 

We  think  that  the  adjudications,  on  this  side  of  the  wa-ier, 
fire  to  the  same  end.  There  have  been  repeated  sdjudicatiwis  in 
this  court,  whereby  the  legal  effect  of  a  bill  of  lading  has  beea 
determined,  when  it  contained  some  special  clause  or  notation, 
or  had  upon  it  an  indorsement  which  pointed  oat  a  particolaii 
person  as  the  one  od  wbwe  account  the  property  SSflied  ia  it 


Digit  zed  by  Google 


120         BTTBCT  or  CONTRACT  IN  PASSING  PROPBSEFT. 

wag  to  be  carried  and  delivered.  Bank  of  Bodieeter  v.  Jones, 
1  N.  Y.  497;  Dowg  v.  Perrin,  16  Id.  325;  Mechanics'  and  Trad- 
ers' Bank  t.  Fanners'  and  Mechanics'  Bank,  60  Id.  40;  First 
National  Bank  of  Toledo  v.  Shaw,  61  Id.  283;  a  c.  on  second 
appeal,  69  Id.  624;  Marine  Bank  of  Buffalo  t.  Fiake,  71  7d.  353 ; 
Bank  of  Commerce  v.  BisseU,  72  Id.  615.  The  biU  of  lading  of 
goods,  thus  affected,  prima  fade  confers  npon  the  person  ia 
whose  favor  it  is  issued,  or  to  whom  it  is  transferred,  the  legal 
title  to  them.  4.  N.  Y.,  supra.  That  resnlt  is,  though  the  transac- 
tion is  not  intended  to  give  the  permanent  owaeiship,  but  to 
furnish  a  security  for  advances  of  money  or  discoont  of  com- 
mercial paper,  made  upon  the  faith  of  it.  Third  persons,  deal- 
ing with  property  thus  shipped,  though  acting  in  good  faith,  in 
the  regular  course  of  bnsiness,  and  paying  ralu^  are  affected 
by  the  terms  of  the  bill  of  lading,  are  bound  to  look  into  it,  and 
are  chargeable  with  a  constructive  notice  of  the  contents  of  it. 
In  the  case  in  band,  had  the  appellants  a^ed  for  the  bill  of 
lading,  and  looked  into  it,  they  would  have  seen  that  the  prop- 
erty described  in  it  was  in  the  possession  of  Brown,  with  a  spe- 
cial and  restricted'  right  over  it,  and  that  they  could  not  deal 
with  it  safely,  until  there  had  been  a  cmnpliance  with  the  condi- 
tion attached  to  that  possession.  City  Bank  v.  B.  W.  and  0.  B. 
R.  Co.,  44  N.  Y.  136.  And  as  they  were  chargeable  with  a  con- 
structive notice  of  the  contents  of  it,  there  is  the  same  legal  re- 
sult as  if  they  had  looked  into  it.    Id. 

We  do  not  understand  that  the  learned'  counsel  for  the  sip- 
pellants  takes  a  position  which  he  will  admit  ia  hostile  to  these 
fidjudicatioofi.  He  aee^  to  distinguish  the  case  at  bar  from 
those  cited  He  admits,  as  we  understand  him,  that  had  this 
case  stood  alone  upon  the  bill  of  lading,  the  defendants  would 
have  been  properly  cast  in  judgment.  But  he  inssta  that  Brown 
was  the  general  owner  of  the  wheat;  that  the  plaintiff  voluntarily 
put  it  into  his  possessiou;  that  bdng  in  his  possession  with  its 
consents,  he  being  general  owner  of  it,  the  appellants  were  no 
longer  bound  to  look  into  the  bill  of  lading,  and  had  not  coo- 
gtructive  notice  of  its  content.  There  is  a  subsidiary  position, 
that  the  plaintiff,  having  only  a  special  property  in  the  wheat, 
as  a  pledgee,  could  not  o(nnmit  it  to  the  posseaaion  of  Brown,  aa 
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he  was  the  geoeral  owner  and  pledgor  of  it,  without  lonsg  tliat 
special  proper^  to  a  bona  fide  pm^haser  £rom  him. 

It  is  seen,  at  once,  that  the  important  thing,  in  this  o(mt«a- 
tion,  ia  that  Brown  was  tlie  general  owner  of  the  wheat ;  for  on 
the  existence  of  that  depend  liotb  the  propositioiis  put  forth. 
We  think  that  we  have  sho'wn  that  the  idiea  of  a  general  owner- 
^p  in  him  is  not  consisitezit  with  the  facts  of  this  case,  nor  with 
the  roles  of  law  declared  in  like  or  analogons  cases.  To  be  sar«, 
by  his  order  to  Sears  &  Daw  to  purchase  the  wheat  for  him,  he 
set  on  foot  a  course  of  acti<ni,  which,  if  carried  out  to  the  end, 
in  the  maimer  proposed  and  intended  by  all  the  parties  to  it, 
would  have  vested  in  him  the  general  and  unqualified  ownership. 
But  he  never  bad  the  power  over  the  wheat  of  a  general  owner. 
There  was  never  a  time  that  he  had  such  dominion  of  it  as  that 
he  had  the  right  to  enjoy  or  do  with  it  aa  he  pleased^  even  to 
spoiling  or  destroying  it;  or  that  he  had  that  right  in  it,  by 
which  it  belonged  to  him  in  partioiilar,  to  the  exclusion  of  all 
others.  To  constitute  ownership,  in  the  sense  of  that  phrase  as 
here  used,  there  must  be,  at  some  time,  a  right  as  ample  and  on- 
restrieted  as  that.  When  that  right  once  exists,  he  who  has  it 
is  a  general  owner.  He  may  then  burden  or  limit  that  right,  or 
subject  it  to  rights  created  by  him  in  others,  and  cease  not  to  be 
the  general  owner.  Bat  he  has  not  become  the  general  owner, 
though  he  may  have  an  interest  in  the  property,  until  he  has  a 
ri^t  as  great  aa  that  stated  above. 

We  are  asked,  would  not  the  profit  have  been  Brown's,  had  the 
i^eat  advanced  in  value,  and  the  loss  his,  had  it  declined,  or  if 
it  had  been  destroyed  by  firet  To  whi<^  the  ready  answer  is. 
whatever  had  chanced  to  it,  it  would  not  have  been  his,  as  he> 
tween  him  and  Sears  &  Daw  and  the  plaintiff,  until  he  complied 
with  the  conditions  on  which  it  was  bought  for  him,  that  is  to 
say,  had  accepted  and  paid  the  draft.  As  soon  as  he  paid  the 
draft  it  would  have  been  his,  with  whatever  enhancement  of 
value.  Had  it  lessened  in  value,  or  been  burned  up,  he  would 
still  have  been  liable  to  Sears  &  Daw  for  the  price  of  their  serv- 
ices and  for  their  expenses,  «nd  to  the  plaintiff,  first,  on  his 
promise  to  accept  the  draft,  and  after  acceptance,  on  that  obli- 
gation to  pf^  it.  This  position  is  noticed  in  Mirabita  v.  Imp. 
Ottoman  Bank,  supra;  and  while  holding  that  the  ^pper  pmy 
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retain  a  power  over  the  goods,  it  is  declared  that  the  venilee  haa 
an  interest  in  ih«in,  that  they  axe  at  his  risk,  and  tliat  the  lose  or 
benefit  to  them  is  his.  This  particular  matter  is  treated  of  in 
Haille  t.  Smith,  1  Bos.  &  Puller,  563.  There,  property  vas 
shipped  by  the  owners  of  it,  and  the  bill  of  lading,  indorsed  in 
blank,  and  the  invoice  were  sent  to  a  mercantile  house,  under  a 
previous  agreaoent  that  it  should  receive  and  hold  and  sell  the 
piopoHy,  and  apply  the  avails  for  the  benefit  of  a  banking- 
house,  to  which  the  owners  and  consignors  of  the  property  were 
or  were  likely  to  be  indebted.  The  point  was  there  made  Uiat 
the  risk  was  upon  the  con^gDors,  up  to  the  time  of  a  sale,  and 
that  they  bad  an  insurable  interest,  and  that  they  had  a  right 
to  detain.  The  court  held  that  the  biU  of  lading  operated  as  a 
change  of  the  property ;  that  by  reascxi  of  the  agreement,  from 
the  moment  that  the  goods  were  set  apart  for  the  particular  par- 
poae  of  securing  the  banking-house,  there  was  a  change  of  prop- 
erty; but  as  it  was  a  diange  of  property  for  the  purpose  only 
of  applying  the  proceeds  by  way  of  indemnity,  the  clrcumstancea 
of  the  riak  and  of  the  profit  and  loss,  referred  to  the  trust  wiUi 
which  the  property  was  charged,  and  were  accounted  for 
thereby;  and  that  that  trust  being  that  the  proceeds  should  he 
applicable  to  the  debt  of  the  banking-bonse,  the  risk  must  re- 
main with  the  consignors,  notwithstanding  the  chaise  of  prop- 
erty, and  the  consignors  must  suffer  or  be  benefited  by  the  loss 
or  profit  upon  the  sale.  It  would  seem  that  the  priniuple  thus 
announced  is  equally  applicable  to  the  facta  in  the  case  in  hand, 
though  they  differ  in  some  particulars.  Here  the  wheat  is 
bought  by  Sears  &  Daw  for  Brown,  bat,  on  the  instant,  the 
property  in  it  is,  by  the  bill  of  lading,  vested  in  the  plaintiff, 
bat  as  an  indemnity,  and  charged  with  a  truat  that  it  be  sold,  if 
not  paid  for  by  Brown,  and  the  avails  applied  to  repay  the  ad< 
vance  made  upon  it.  In  anali^y  with  the  decision  in  the  case 
cited,  why  is  not  the  risk  upon  Brown,  and  the  profit  or  tEe  Iocs 
his,  though  he  have  not  the  property  in  the  wheat  t  It  camiot  be 
successfully  oont^ided  that,  until  Brown  paid  the  draft,  he 
could  have  maintained  an  action  for  the  delivery  of  the  wheat, 
had  the  plaintiff  retained  it  He  could  not  have  shown  that  he 
ever  had  right  to  possession,  or  ri^t  to  the  dominion  over  it,  fo 
the  «xclu8i(Hi  of  all  others.    "So  hmg  as  the  advances  were  not 
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paid,  there  wu  no  tbeoiy  whereby"  Brown  "ooold  claim  title. 
It  had  never  been  in"  him.  "At  the  moment  his  interest,  what- 
ever it  waa,  accrued,  it  came  burdened  with  t^e  formal  owner- 
ship of  the  plaintiff."  Bank  of  T<dedo  v.  Shaw,  61  N.  Y.,  »upra. 
Had  Sears  &  Daw  advanced  the  money  as  facton,  in  oomi^- 
ance  with  the  order  of  their  principal  and  giving  him  credit, 
the  pnrehase  would  have  been  for  him  at  once,  and  he  woold 
at  the  instant  have  become  the  owner  of  the  thing  bought  Bat 
the  faots  are  far  otherwise,  and  must  not  he  lost  sight  of.  At 
the  outset,  as  one  of  the  first  steps  in  the  process,  the  legal  title 
was  lodged  in  the  plaintiff,  not  to  leave  it  until  the  payment  by 
Brown  of  the  draft 

Thus  the  case  is  kept  out  of  the  low  governing  the  reUti(HM 
of  pledgor  and  pledgee.  The  pluntiff  was  not  a  pledgee  of 
the  property  of  Brown.  It  had  a  right  to  it  not  the  quaiified 
and  special  property  of  one  holding,  as  a  security,  a  chattel  be- 
Icmging  to  another.  It  had  the  legal  title,  nnder  an  agreemenl  to 
transfer  it  on  payment  being  made;  it  "held  the  title  in  trust 
for"  Brown,  "after  ks  own  dadm  was  satisfied."  61  N,  Y., 
supra.  Nor  does  this  cimflict  with  Williams  v.  LitUefield,  12 
Wend.  362.  "niere  the  factor  or  ag^it  bought  on  terms  m(n« 
favorable  than  he  exacted  of  the  principals;  tiie  variation  he 
made  was  a  departtire  from  instroctioia  and  from  the  course  of 
former  dealing.  Here  all  that  waa  d<me  was  in  aetsoed  with 
previous  understanding. 

Such,  it  aeeroa  to  us,  is  t^e  result  of  the  adjudicaticms  in  this 
country.  The  haoB  of  the  opinion  in  61  N.  Y.,  supra,  is  that  the 
legal  title  to  the  property  was  in  the  bank,  as  asignee  of  the  bill 
of  lading.  It  is  well  to  notice  here  a  distinction  that  is  attempted 
to  be  made  between  the  case  just  cited  and  the  one  in  hand.  It 
is  said  that  there,  there  waa  au'  express  agreement  that  the 
purchasing  agent,  or  the  discounting  bank,  should  bold  the  pn^ 
erty  until  the  draft  was  paid.  Such  agreemt^'t  was  but  putting 
into  terms  the  legal  effect  of  t^e  transaction  in  the  case  before 
us.  For  we  have  shown,  by  authority,  that  the  taking  of  the 
bill  of  lading  in  the  name  of  the  plaintiff,  for  its  account,  and 
the  discount  of  the  draft  by  it  on  the  strength  thereof,  did  trans- 
fer to  it  the  titie  to  the  wheat  And  in  61  N.  Y.,  «upra,  the 
agreement  between  the  agmts  and  the  bank  was  like  that  here, 
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Uiat  tbe  draft  should  be  drawn  on  the  principal,  and  tibat  the 
bill  of  lading  be  taken  in  the  name  of  the  bank  aa  aecorit?  tor 
the  payment.  Dows  v.  Kational  Exchange  Bank,  91  U.  S.  Rep. 
(1  Otto)  618,  standa  apon  tlie  same  footing.  The  outset  of  tiie 
opinion,  in  tliat  case,  states  tSie  only  question  to  be,  whetiisr  tbe 
ownership  of  the  propert?  bad  been  divesited  before  the  ocm- 
Tersion;  and*  that  the  court  has  only  to  inquire  to  whom  the 
wheat  belonged  when  it  came  to  the  bauds  of  Dows  &  Co.  The 
opiniiHi  declares  that  the  agents  at  Milwaukee,  having  pnrdiaB»l 
and  paid  for  It  with  their  own  mimey,  became  the  owners  of  it 
This  is  placed  upon  the  fact  that  not  being  fumuhed  wiHi  funds 
by  their  principals,  th^  raised  them  in  the  way  used  by  Sears  & 
Daw.  It  is  said,  in  aj^umwt  before  us,  that  the  poeitioii  just  stated 
was  conceded  by  the  eounael  in  that  case,  and  the  inference  is 
then  made  here,  'UiAt  it  was  summed  by  that  court  as  the  law 
of  that  case,  without  consideration  or  deliberate  judgment,  or  as 
necessarily  applicable  to  every  case  of  like  facts.  We  think  that 
the  position  is  stated  by  the  court  as  the  law  of  that  ease  and  of 
every  case  showing  the  same  facts,  in  that  respect;  though,  as 
the  proposition  was  not  controrerted  by  counsel,  a  bare  state- 
ment was  thought  to  "be  enough,  without  discussion  or  elabora- 
tion. Nor  is  there  meant  by  the  term  "ownership"  only  a  special 
property,  like  that  of  a  lienor  or  pledgee;  it  is  put  as  "the  abso- 
lute ownership,"  "the  complete  power  of  disposition."  In  this 
view,  those  cases  are  not  applicable  here  which  hold  Mat  a  de- 
livery to  a  vendee,  even  upon  condition  expressed  at  the  time, 
will  maintain  a  right  in  a  hono  fide  purchaser  from  the  vendee. 
Smith  V.  Lymes,  5  N.  Y.  11,  is  an  example  of  such  ceses.  Ballard 
V.  Boigett,  40  Id.  314,  and  AusUn  v.  Dye,  46  Id.  500,  show  the 
distincticm  which  exists;  and  tho  same  appears  in  considering 
Rawls  V.  Deshler,  3  £eyee,  572;  and  Mechanics'  and  Traders' 
Bank  v.  Farmers'  and  Mechanics'  Bank,  60  X.  Y.  40. 

Hence  there  was  no  relation  between  the  plaintiff  and  Brows 
of  pledgee  and  pledgor ;  and  hence  no  giving  up  by  it,  as  pledgee, 
of  the  possesion  of  property,  held  by  it  in  pledge,  to  him  while 
the  general  owner  of  it.  It  is  not,  therefore,  needed  l^t  we 
consider  whether,  if  such  were  the  case,  the  special  property  or 
lien  in  it  of  the  plaintiff  was  lost  thereby. 

Huoh  streoe  is  put  upon  tbe  asnmed  fact  that  the  right  of 
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&e  plaiotiff  in  th«  wh«at  was  a  secret  lieii>  and  no  more. 
Whether  a  lien  merely,  or  «a  owneiship,  the  declaration  of  the 
bill  of  lading,  even  with  the  modification  thereof,  made  by  the 
matter  stamped  upon  it  by  the  plaintiff,  evinced  to  any  one  look- 
ing at  it,  that  Brown  had  no  right  or  aathority  to  dispose  of  the 
wheat,  until  he  had  paid  the  draft.  As  it  us  conceded  that  po»- 
Bcasion  merely,  without  title,  in  one  assuming  to  sell,  does  not 
give  title  to  his  vendee,  what  ia  required  of  the  vendee  in  sueh 
case,  if  it  be  not  to  examine  the  bill  of  lading  or  other  evidence 
of  title  T  And  here  an  examination  would  have  shown  that 
Brown  could  not  give  good  title.  It  is  said  Hurt;,  as  the  carrier 
could  properly  make  delivery  to  Brown,  the  entire  functionB  of 
the  bill  of  laddng  were  exhausted  when  the  wheat  was  transferred 
from  out  the  canal-boat  into  the  sea-going  steamer.  But  that  is 
□ot  80,  for  by  that  transfer  there  was  but  a  diange  of  possession, 
and  if  posBcssion  merely  did  not  give  title,  there  was  still  some- 
thing further  to  be  looked  for  and  required,  and  the  terms  of 
the  bill  of  lading,  even  as  modified,  etill  stood  in  ttie  way  of  a 
transfer  of  the  absolute  ownership  of  the  wheat  by  Brown. 

And  we  now  come  back  to  the  elementary  role  with  whidv  we 
started.  It  appears  thsft  there  were  infirmities  In  the  title  v^ach 
the  appellants  got  from  Brown,  or  rather  they  got  no  title  from 
him;  for  there  had  never  been  a  contract  de  facto  which  pur- 
ported to  pass  the  property  from  the  owner  to  him.  AH  that 
the  appellants  had  upon  which  they  had  a  right  to  rdy  was  the 
fact  of  posseasion  of  the  wheat  by  Brown,  and  the  purchase  of  it 
by  them,  in  accordance  widi  the  usual  course  of  business  on  the 
produce  exchange.  We  doubt  Dot  that  the  latter  makes  very 
ea;^  and  rapid  ^e  transaction  of  an  immense  trade  in  the  agri- 
cultural products  of  the  country ;  and  that  it  would  tend  mucli  to 
the  security  and  confidence  with  which  it  could  be  done,  if  Ute 
law  of  market  overt  could  be  applied  to  it.  But  sudi  is  not  the 
rule  of  this  State,  in  the  sale  of  diattel  property,  and  we  may  not 
declare  it  so  to  be.  The  purchaser  buys  at  his  risk  of  the  titl«, 
and  if  he  would  be  safe,  must  make  inquiry.  He  m&j  not,  with 
certainty,  stop  art;  the  fact  of  possessioD,  but  must  learn  how  the 
possession  has  been  acquired.  In  every  sach  case  as  this,  the 
muniments  of  a  real  title  are  easy  to  be  {oodaced'.  When  the 
property  is,  in  fact,  in  the  carrier's  haitdH,  the  bill  of  lading  wiU 
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B&ow  to  whom  alone  he  has  the  right  to  deliver  it  And  if  the 
directiODs  of  that  doctunent  are  relied  upoo,  there  cannot  be 
mueh  risk.  A  reliance  upon  it,  and  a  prior  inspection  of  it  may 
delay  transactions,  but  they  will  protect  all  innocent  and  weU- 
meaning  parties,  and  thwart  serionsly  only  those  who  mean  to 
do  wrong  ch*  are  too  reckless  to  ti?  to  do  nghL  The  appellants 
were  not  protected  by  the  fact  of  possession  in  Brown,  because 
possession  alone  doe*  not  give  the  power  to  pass  a  valid  title. 
H^ce,  when  they  boii^ht  of  him  they  got  no  greater  right  than 
he  had  in  the  wheat.  This  need  not  be  amplified  or  enforced, 
for  the  appellants  concede  that  possession  alone  is  not  such  evi- 
dence of  owner^p,  or  authority  to  sell,  as  that  ttiird  persons 
have  a  right,  as  agunet  the  tme  owner,  to  rely  thereon. 

The  appellantB  offered  to  prove,  on  the  trial,  an  establislied 
course  of  business  in  the  trade  between  Buffalo  and  New  Yoi^ 
in  respect  to  transactions  of  the  kind  involved  in  this  action. 
The  court  excluded  the  evidence,  siud  the  apfidlanta  excepted. 
We  think  that  there  was  no  error  in  that  The  manner  in  wMcfa 
ibis  transaction  was  to  be  carried  out  was  determined  by  the  pa- 
pers which  were  made  between  the  parUes  to  it.  If  that  manner 
differed  from  the  established  course  of  business,  then  ^ut  coarse 
was  overridden  by  them.  If  it  agreed'  with  them,  then  evidence 
of  it  wonid  neither  make  nor  mar. 

The  judgement  appealed  from  ehould  be  affirmed. 

All  etmcnr,  except  Bafallo,  J.,  not  voting. 

Judgment  aifirmed. 


Digit  zed  by  Google 


CHAPTER  VL 

cmiDTnom  m  sales." 

CAMPBELL  PBINTING-PRESS  CO.  v.  THORP  ET  AL. 
36  Fed.  414.    1888. 

Plaintiff  agreed  to  sell  to  the  defendants  eertfun  printing- 
preaaes,  rollers,  and  other  property  oonnected  vith  a  printing 
wtablishment,  and  gnaranteed  that  the  preaaes  shoold  be  "free 
from  defeetive  material  or  workmanship,  and  dM>ald  do  their 
woA  satisfactorily."  The  referee,  to  whom  the  case  wag  re- 
ferred, foimd  that  neither  of  the  three  presses  was  satisfactory 
to  defendants,  nor  did  they  do  their  work  reascmably  well ;  yet 
he  found  as  a  conclusion  of  law  that  tihe  plaintiff  was  entitled 
to  recover  the  whole  agreed  price,  lese  a  small  sum,  conceded 
as  a  set-off,  upon  the  theory  that  it  was  the  duty  of  the  defend- 
ants to  reject  the  presses  if  they  were  not  satisfied  with  them,  and 
that,  havii^  k^  them,  there  was  no  method  of  eetimating  the 
loss  they  suffered  by  reason  of  their  diasatisf action;  in  other 
words,  that  the  value  of  a  press  that  ^onld  work  to  their  satis- 
faction was  not  capable  of  pecuniary'  estimation. 

Before  Jackson,  Circuit  Judge,  and  Brown,  District  Judge. 

Bbown,  J.  (after  stating  the  facte  as  above).  The  correct- 
ness of  the  referee's  ruling  depends  largely  upon  the  proper 
construction  of  the  guarantee  that  the  presses  should  be  free 
from  defects  of  material  or  workmanship,  and  should  do  their 
work  satisfactorily.  There  is  no  doubt  of  the  general  proposi- 
tion tbat  where  one  party  agrees  to  do  a  inece  of  woi^  to  the 
satisfaction  of  another,  the  excellence  of  which  work  is  wholly 
or  in  part  a  matter  of  taste,  such,  for  instance,  as  a  portrait,  a 
photograph  or  bust,  a  suit  of  clothes,  a  musical  instrument,  or  a 
pieoe  of  furniture,  the  buyer  may  reject  it  without  assigning  any 
reason  for  this  dissatisfaction.    In  such  case  the  law  cumot  re- 

*See  Bee.  1088,  Vol.  8,  CTclopedis  of  Law. 
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lieve  against  the  follj  of  tlie  vendor,  by  inqairing  whether  ih» 
dissatisfaetion  of  the  vendee  was  based  upon  reasonable  grounds 
or  not.  It  is  even  doubtful  whether  it  can  inquire  into  the  good 
faith  of  the  vendee's  decision.  Brown  v.  Foster,  113  Mass.  136; 
MoCairen  v.  McNulty,  7  Gray,  139 ;  Gibson  v.  Cranage,  39  Mich. 
49;  Hoffman  v.  GBllaher,  6  Daly,  42;  Zaieski  v.  Clark,  44  Conn. 
218;  McClure  v.  Briggs,  58  Vt.  82,  2  Atl.  Rep.  583. 

The  true  doctnne  is  expressed  in  McCarren  v.  M'cNulty,  7 
Gray,  139,  141:  "It  may  be  that  the  plaintiff  was  injudicious 
or  indiscreet  in  undertaking  to  labor  and  fumi^  materials  for  a 
compensation,  the  payment  of  which  was  made  dependent  upon 
a  contingency  so  hazardous  or  doubtful  as  the  approval  or  satis- 
faction of  a  party  partienUrly  in  interest.  But  of  that  he  was 
the  sole  judge.  Against  the  consequences  resulting  from  his  own 
bargain  the  law  can  afford  him  no  relief.  Having  voluntarily  as- 
sumed the  obligations  and  risk  of  the  contract,  his  legal  righto 
are  to  be  ascertained  and  determined  solely  according  to  its  pn>< 
visiona"  Other  cases  extend  the  same  doctrine  to  contracts  for 
the  performance  of  labor,  or  for  the  support  of  another  to  his 
satisfaction.  In  such  case  the  employer  may  be  wholly  dissati»- 
fied  with  the  character  of  the  service  rendered,  or  the  boieficiary 
made  exceedingly  uncomfortable  by  his  surroundings,  without 
in  either  ease  being  able  to  assign  what  the  law  would  recognize 
as  a  sufficient  reason  for  his  dissatisfaction.  It  makes  him,  how- 
ever, the  sole  judge  of  the  reasonableness  of  his  own  discontent. 
Taylor  v.  Brewer,  1  Maule  &  S.  290;  KoaEater  v.  Cooper,  23  Vt 
522;  Tyler  v.  Amea,  6  Laos.  280;  ^ring  v.  Clock  Co.,  24  Hun, 
175;  H«rt  V.  Hart,  22  Barb.  606;  Ellis  v.  Mortimer,  1  Bos.  &  P. 
N.  R.  257. 

"Whether  titeae  words  should  receive  the  same  construction 
where  the  suitableness  of  Hie  article  furnished  involves  no  ques- 
tion of  taste  or  personal  feeling,  but  simply  one  of  mechanical 
fitness  to  do  a  certain  work,  or  accomplish  a  certain  purpose,  ad- 
mits of  some  doubt.  The  authorities  are  not  entirely  harmoni- 
ous, but  the  decided  weight  of  authority  is  in  favor  of  the  con- 
struction given  to  it  by  the  referee.  So  far  as  this  state  is  con- 
cerned, two  decisions  seem  to  put  the  matter  entirely  at  rest  In 
Machine  Co.  v.  Smith,  50  Mieh.  565,  it  was  beld  that  where  the 
vendor  of  a  harvesting  machine  gave  a  warranty  that  the  con- 
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tract  of  purdiase  should  be  of  do  effect  unlese  the  machine 
worked  to  the  buyer's  aaitisf action,  it  was  held  the  purchaser  bad 
reserved  the  absolute  right  to  reject  the  machine,  and  that  hia 
reasons  for  doing  so  could  not  be  investigated.  A  still  stronger 
case  IB  that  of  Manufaeturing  Co.  t.  Ellis,  68  Mich.  101.  The 
agreement  was  that  a  certain  grainbinder  should  do  good  work 
and  "give  satisfaction."  It  was  held  that,  unless  Hie  defendant 
was  satisfied  with  the  machine,  although  it  did  good  work,  he 
was  not  bound  to  purchase.  See  also  Piatt  v.  Broderieb,  70  Mich. 
577.  In  the  case  of  Machine  Co.  v.  Chearown,  33  Minn.  32,  plain- 
tiff guaranteed  to  furnish  defendant  a  cord^binder  guaranteed  to 
work  satisfactorily.  It  was  held  that  in  case,  upon  reasonable 
trial,  it  did  not  woik  satisfactcH'ily,  it  vraa  unnecessary  for  Che 
defendanrt  to  return  it  to  plaintiff,  but  it  was  sufficient  for  him, 
within  a  reasonable  time,  to  notify  plaintiff,  in  substance,  tJiat 
it  did  not  work  satisfactorily,  and  Uiat  be  declined  to  accept  it. 
The  same  ruling  was  made  with  regard  to  a  steamboat,  in  Qray 
V.  Railroad  Co.,  11  Hun,  70 ;  with  regard  to  a  madune  for  gen- 
erating gas,  in  Aiken  v.  Hyde,  99  Mass.  183;  with  r«gard  to  a 
fanning-mill  in  Goodrich  v.  Van  Nortwick,  43  HI.  445 ;  and  with 
regard  to  a  passenger  elevator,  in  Singerly  v.  Thayer,  108  Pa.  St, 
291.  In  this  lartter  case  a  large  number  of  authorities  are  cited 
by  counsel  and  court  to  the  same  effect. 

The  New  Torii  cases  at  first  blush  would>  seem  to  lay  down 
a  different  rule,  but  when  carefully  examined'  the  difference  is 
more  apparent  than  real.  The  earliest  case  is  that  of  Folliard  v. 
Wallace,  2  Johns.  395,  in  which  one  covenanted  that  in  case  the 
title  to  a  lot  of  land  conveyed  to  him  should  prove  good  and 
sufficient  in  law,  that  he  would  pay  to  a  third  party,  three  months 
after  he  diould  be  well  satisfied  tiiat  the  title  was  undisputed 
and  good  against  all  othu-  claims.  It  was  held  that  the  award 
of  certain  commissioners  on  the  title  in  favor  of  the  covenantor 
ought  to  satisfy  him,  and  that  it  was  not  enough  for  t^e  die- 
fendant  to  allege  th^t  he  was  not  satisfied  with  the  title  without 
some  good  reason  being  assigned  for  his  dismtisf action,  and  that 
he  was  not  to  judge  for  himself,  but  that  the  law  would  deter- 
mine when  he  ought  to  be  satisfied.  Chancellor  Kent,  who  de- 
livered the  opinion,  observed  that,  "if  the  defendant  were  IdEt 
at  liberty  to  judge  for  himself  when  he  were  satisfied,  it  would 
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totslly  destroy  tlie  o'bligation,  atid  the  agreement  would  be  abso- 
lutely TOid."  In  City  at  Brooklyn  v.  RaOway  Co.,  47  N.  Y. 
475,  an  action  was  broaght  upon  a  covenant  in  whii^  the  de- 
fendant agreed  to  keep  tlie  pavement  of  certain  streets  in  thor- 
oi^h  repair  within  tite  tracks,  etc.,  under  the  direction  of  tuch 
competoit  aathori^  as  the  conunon  oonncil  might  designate. 
The  oonrt  held  that,  if  the  pavement  were  kept  in  thorough  re- 
pair, it  was  aoffioient,  though  it  was  kept  up  without  direction 
from  the  oomiwtent  authority  designated  by  the  common  ooun- 
ciL  "Iliat  which  ihe  law  shall  say  a  contracting  party  ought 
in  reason  to  be  satisfied'  with,  that  the  law  will  say  he  is  satis- 
fied -with."  A  like  ruling  was  made  in  Miesell  t.  Insurance  Co., 
76  N.  T.  115,  with  reference  to  the  eertifioate  of  a  physician  in  a 
life  insurance  ease;  and,  finally,  in  Boiler  Co.  t.  Oorden,  101  N. 
T.  387,  the  parties  entered'  into  a  c<»itraict  by  which  plaintift 
agreed  to  alter  certain  txalen  belonging  to  defendants,  for  which 
the  defendants  agreed  to  pay  the  stipulated  price  "as  soon  as 
they  are  satis&ed  the  boilers  as  changed  are  a  success."  In  an 
action  to  reooirer  the  cmtract  price,  the  defendants  claimed  the 
questitm  as  to  whether  the  work  was  a  8uc49ee8  was  one  alone  for 
them  to  determine.  This  was  held  to  be  untenable,  and  that  a 
simple  all^ation  of  dissaitisfBction  without  a  good  reason  there- 
for was  no  defense.  The  i»ior  cases  were  quoted  as  settling  the 
law  in  that  State.  None  of  tjuae  cases,  however,  related  to  the 
sale  of  manufaotured'  articles.  In  none  of  them  was  there  an 
opportunity  for  a  resoisoon,  and  restoring  the  parties  to  their 
statu  qw>.  The  last  case  particalarly  is  much  like  that  of  Iron 
Co.  V.  Best,  14  Mo.  App.  503,  hM<eafter  cited,  and  is  subject  to 
the  same  critieism. 

Notwithstanding  the  oases  iu'  New  York,  and  admitting  all 
that  ia  claimed  for  them,  the  wedght  of  authori^  as  well  as  of 
reastm  inclines  us  to  tbe  opinion  that  the  parties  most  stand  to 
their  contract  as  they  have  made  it,  and  if  the  vendor  has  agreed 
to  fumi^  an  article  that  shall  be  satisfactory  to  the  vendee,  he 
constitutes  the  laitter  the  sole  arbiter  of  his  own  satisfaction.  It 
is  entirdy  well  settled  that  if  the  acceptance  of  a  machine  is 
made  depen^nt  apon  the  approval  of  an  engineer,  or  if  a  pave- 
ment ia  to  he  laid  to  tiie  satisfaction  of  a  street  conuniaaioner,  or 
if  lumber  ia  to  be  scaled  by  an  inspector,  the  decision  of  sudi 
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(^ent,  in  the  atsence  of  fraud,  bad  f^th,  or  clear  error,  is  con- 
elusive.  We  know  of  no  reason  of  public  policy  ■which  prevents 
parties  fnan  contracting  that  the  decision  of  one  or  the  other 
shall  be  condnaive.  In  the  case  of  chattel  mortgages  the  rale 
is  entirely  well  settled  that,  if  the  mortage  pro-vides  that  the 
mortgagee  may  take  possession  whenever  he  deems  his  security 
unsafe,  the  mortgagor  thereby  submits  himself  to  the  judgment 
of  the  mortgagee  on  the  question  of  security,  and  the  latter  is 
not  bound  to  prove  circumstances  justifying  his  action.  Certwn 
cases,  however,  establish  a  reasonable  modification  of  this  rule, 
to  the  effect  that  the  dissatisfaction  must  be  real,  and  not  feigned, 
and  that  the  vendee  is  not  at  liberty  to  say  he  is  dissatisfied  when 
in  reality  he  is  not ;  in  odier  words,  that  his  discontent  must  be 
genuine.  Manufactaring  Co.  t.  Bm^,  43  Vt.  528;  Daggett  v. 
Johnson,  49  Vt.  &45;  MoCIure  v.  Briggs,  58  Vt.  82.  The  same 
cases,  however,  hold  that,  while  the  vendee  is  bound  to  act  hon- 
estly, it  is  not  enough  to  show  tbait  he  ought  to  have  been  satis- 
fied, and  that  bis  ddscontent  was  without  good  reason.  See  also 
Lynn  v.  Railroad  Co.,  60  Md.  404;  Railroad  Co.  v.  Brydon,  65 
Md.  198,  611.  In  Manufacturing  Co.  v.  Chieo,  24  Fed.  Rep.  893, 
it  was  held  that  where,  under  a  contitact,  a  fire-engine  was  to  be 
made  and  delivered  which  shonld  be  satisfactory  to  the  pur- 
chaser, it  must  in  fact  be  satisfactory  to  him,  or  he  is  not  bound 
to  take  it;  but  that,  where  the  purchaser  was  in  fact  satisfied, 
but  fraudulently,  and  in  bad  faltb,  declared  thait  he  was  not 
satisfied,  the  contract  had  been  fully  performed  by  the  vendor, 
and  the  purchaser  was  bound  to  accept  the  article.  This  I  re- 
gard as  an  accurate  summary  of  the  whole  law  upon  the  subject. 
Some  doubt  is  thrown  upon  this  case  by  the  stipulation  that  the 
presses  shall  work  satisfactorily,  without  stating  the  i>erson  to 
whom  they  shall  be  satisfactory.  We  think,  however,  that  there 
can  be  but  one  interpretation  fairly  given  to  these  words.  When, 
in  common  language,  we  speak  of  making  a  thing  satisfactory,  we 
mean  it  shall  be  satisfactory  to  the  person  to  whom  we  furnish  it 
It  would  be  nonsense  to  say  that  it  should  be  satisfactory  to  the 
vendor.  It  would  be  indefinite  to  say  that  it  ^ould  be  satisfac- 
tory to  a  third  person,  witboQt  dwiiATistiocr  thn  nerson.  It  oan 
only  be  intended  that  it  shall  be  satisfactory  to  the  person  who 
ii  lumaelf  interested  in  its  satisfactory  operation,  and  that  is  ^r 
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vendee.  This  was  the  viev  t^en  of  similar  words  in  Taylor  r. 
Brewer,  1  Maole  &  S.  290 ;  Maehiiie  Co.  v.  Chesrown,  33  Minn. 
32 ;  and  in  Singerly  v.  Thayer,  108  Pa.  St  291. 

The  case  of  Iron  Oo.  v.  Beat,  14  Mo.  App.  503,  is  clearly  difl- 
tln^diahle  from  ihe  cases  last  tnted.  In  this  case  defendant 
agreed  to  build  an  adr-fumace  in  plaintiff's  warehouse,  accord* 
ing  to  a  plan  to  be  fumiahed  by  himself.  The  f aruace  thus  be- 
came attached  to  the  freehold  of  the  plaintiff,  and'  was  incapa- 
ble of  severance.  It  was  a  structitre  into  which  the  plaintiff  bad 
put  all  the  materials,  and  the  defendant  had  pat  all  the  labor. 
Defendant  eonld  sot  take  away  the  maiterial^  because  they  were 
not  only  attached  to  plaintiff's  freehold,  but  actually  belonged  to 
him.  His  labor  was  gone,  and  could  not  be  recalled.  To  permit 
the  plaintiff,  under  such  circumstances,  to  refuse  to  pay,  if  in 
fact  the  furnace  worked  reasonably  well,  and  at  the  same  time 
to  retain  the  fruits  of  defendant's  labor,  would  hare  been  an 
unwarrantable  extennon  of  the  doctrine  applied  to  machines  or 
articles  of  manufacture  which  can  be  rejectedi  The  court  very 
properly  held  that  the  covenant  was  satisfied  if  the  furnace 
worked  rea«oi>ably  well.  Conceddng,  then,  that  the  plaintiff  was 
bound  to  furnish  presses  that  should  work  satisfactorily  to  the 
defendants,  it  is  very  evident  that  they  were  not  satisfied  with 
their  operati<Hi,  and  titat  they  had  reasonable  grounds  for  their 
dissatisfaction,  as  the  referee  finds  thait  Uie  presses  neither 
work«d  to  their  satisfaction,  nor  reasonably  well.  This  undoubt- 
edly gave  them  the  power  to  reject  the  machines.  Instead  of 
doing  this,  however,  they  kept  th^n,  and  now  seek  to  recoup 
their  damages  by  reason  of  their  failure  t«  work  as  they  ought 
to.  Had  the  covenant  been  that  the  presses  should  work  well, 
we  should  have  no  doubt  that  the  defendants  might  have  recouped 
sueh  damages,  and  that  the  referee  would  have  found  them  capa- 
ble of  estimation.  These  damages  would  have  been  the  difference 
in  value  between  presses  which  would  work  reasonably  well  and 
those  which  were  actually  furnished.  But  in  attempting  to  ap- 
ply the  same  rule  in  the  present  case,  we  encounter  a  formidable 
difficulty  ttom  the  impofflibility  of  fixing  the  value  of  machines 
which  shall  worii  to  the  SEttisfaction  of  the  defendants.  It  will 
not  do  to  say  that  such  value  ia  to  be  gauged  by  that  of  a  ma- 
ehine  which  shall  work  reasonably  well,  because  such  a  press 
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Eoight  not  have  been  satisfactory  to  the  vendee,  or  he  might  have 
been  content  with,  one  which  would  not  have  worked  to  the  satis- 
faction of  experts  in 'the  bnsineaa.  We  thiok  that,  having  eleoted 
to  retain  the  preeBes,  they  are  bound  to  pay  the  full  price  for 
them.  The  exceptions  to  the  referee's  r^mrt  will  therefor*  be 
overruled,  and  judgment  entered  upfm  his  finding. 


HAHB  SUBJECT — QCPOSSIBIIJTr  Or  PKBFOBMANCB.  * 

SUMMERS  ET  AL.  v.  HIBBABD  &c.,  OO. 
153  lU.  102;  38  A'.  E.  899.     1894. 

Action  by  Hibbsrd,  Spencer,  Bartlett  &  Co.,  a  corporation, 
against  Smnmers  and  others  for  the  amount  paid  by  plaintifCa 
for  sheet  iron  in  excess  of  the  contract  price  for  whidi  defend- 
ants agreed  to  furnish  it. 

The  contract  was  made  by  letters  which  passed  between  the 
parties.  PlaintifiEB  "below,  who  are  the  appellees  here,  wrote  to 
appellants,  on  March  1,  1880,  for  prices;  appellants  answered  as 
follows : 

"AH  sales  subject  to  strikes  and  accidents.  Summers  Bros.  & 
Co.,  Momifectureis  of  Box-Annealed  Common  ft  Befined  Sheet 
Iron.  Struthers,  Ohio,  M«h.  4,  1889.  To  Hibbard,  Spencer,  B. 
&  Co.,  Chicago :  Your  favor  of  March  l8t  at  hand.  We  make 
yoQ  the  following  offer : 

1,000  bdls.  in  March. 
1,000  bdls.  in  April. 
1,000  bdls.  in  May. 
1,000  bdls.  in  June. 

500  bdls.  in  July. 

500  bdls.  in  Aogoat. 

5,000 

"Mtrch  and  April  as  follows: — 

No.  27x24x101  at  $2.80  deld.  Qucago. 
26x24x101  "$2.70    "         " 
16x18x20    "  $2.fiO    " 

■See  Sec  1089,  Vol.  8,  CTclopedia  of  Law. 
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"May,  Jane,  July,  and  Aognat  iron: —  I 

Mo.  27x24x101  at  $2.85  deld.  CMcago. 
26x24x101  "  $2.75    " 
16x18x20    "  $2.65    " 

"All  60  daya,  or  two  per  cent,  ten  dayB  from  (iat©  of  inToice. 
"Yours,  reopy.,  Summebs  Beob.  &  Co." 

On  March  9th,  appellees  replied  under  a  like  letter  head  as 
tiiat  in  tiieir  first  IcMcr,  aa  follows : 

"Chicago,  3/9/89.  Summers  Bros.  &  Co.,  Strathera,  Ohio.— 
Oentlemen:  Your  favor  4th  is  at  hand.  If  you  are  willing 
to  retifle  yonr  ideas  a  little,  we  can  trade  with  you.  You  may 
enter  our  order  for  5,000  bdls.  first-class  com.  dieet  iron,  as  fol- 
lows: 

500  bdls.  Martb  d^very. 


500    ' 

■     April 

1,000    ' 

•     M.y 

1,000    ' 

'     June 

1,000    • 

'     July 

1,000    ' 

'     AugiMt 

PriMntolie:  No.  22 & 24,  *2.60. 

25  4  26,»2.70, 

27,  $2,80. 

"Chicago  delivery,  60  days,  or  two  per  cent,  cash  in  ten  days. 
"If  you  accept  our  offer,  you  may  enter  ua  for  March  ^p- 
ment  250  bdls.  26x2^101  in.,  and  250  bdls.  27x24x101  in. 
"Awaiting  your  prompt  reply,  we  ape,  very  truly  yours, 

"HlBBABD,  SpENCEB,  BABTLEm  &  Co." 

On  March  llth,  appellants  mailed  to  appellees  an  acceptanoe  of 
their  offer  as  follows: — 

"All  sales  subject  to  strikes  and  accidents.  Summers  Bros.  & 
Co.,  Mairafacturers  of  Box-Amrealed  Common  &  Befined  Sheet 
Iron.  Stnithera,  Ohio,  Mch.  11,  1889.  To  Hibbard,  Spencer,  B. 
&  Co.,  Obic&go:  Your  favor  of  3/9  at  hand. 

"Mr.  Charles, — Dear  Sir:  We  accept  your  offer,  5,000  bdls. 
iron,  500  March,  500  April,  1,000  May,  1,000  June,  1,000  July, 
1,000  August. 

Prices;  No.  27 at $2.80. 
26  "  $2.70. 
24  "  $2.60. 
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""F.  O.  B.  ears,  Cbicago,  two  per  cent,  -ten  days  fnmi  date  of 
invoice.  We  also  enter  yoar  order,  250  bdls.  26x101  and  250 
bdls.  27x101,  Mch,  shipment. 

"Besp7.,  yours,  Suhhbbs  Bbob.  &  Go." 

An  addiition«l  contract  was  made  for  3,000  bimdles  of  tbe  same 
sort  of  iron  at  the  same  price  for  July,  Angoat,  and  September 
delivery.  Appellanits  drfivered  only  1,847  bandies  of  Edieet  iron, 
and  appellees  boa^ht  on  the  market,  during  August,  5,500 
bundles.  For  this  amoont  they  were  obliged  to  pay  in  excess  of 
tibe  oontract  price  «  sum,  which,  aifter  deducting  for  unpaid 
ebipments,  amounted  to  $1,546.61.  For  this  sum  the  jury,  under 
the  inBtructions  of  the  trial  court,  rendered  a  verdict  for  the 
appellees.  From  a  decision  (59  IlL  App.  381)  affirming  this 
judgment,  tjie  original  defendants  appealed. 

Bakeb,  J.  It  is  insisted  by  appellants  that  'Que  words,  "All 
sales  subject  to  strikes  and  accidents,"  printed  at  the  top  of  tiieir 
letter  heads,  must  be  considered  in  determining  what  the  con- 
tract was,  and  that  said  words  constituted-  an  express  condition 
that  became  «.  part  of  the  eontraet  between  them  and  appellees. 
We  do  not  so  understand  the  case.  Under  the  date  of  March  1, 
1889,  appellees  invited  fQypellan<ts  to  make  them  an  offer  of  sale 
of  a  specified  qaamtity  of  sheet  iron,  to  be  delivered  in  certain  des- 
ignaited  months.  On  March  4tti,  appellants  made  them  an  offer 
as  reqnested.  On  March  9tii,  in  their  letter  of  that  date,  appel- 
lees declined  to  accept  the  offer  received,  and  at  the  same  time 
they  submitted  for  con^deration  an  offer  of  their  own — an  offer 
of  purchase.  This  offer  contained  all  the  elements  and  terms  of 
a  precise  and  complete  contract,  and  lacked  only  the  assent 
thereto  of  the  persons  to  whtan  it  was  addressed  to  make  it  such 
a  c<Hitract.  The  offer  was  to  buy  a  certain  quantity  of  sheet 
iron,  of  certain  sizes,  to-be  drfivered  in  Chicago  in  specified  quan- 
tities and  at  designated  tJmea,  and  to  pay  therefor  certain  prices 
at  certain  stated  times.  And  appellees  ocmcluded  their  proposal 
by  Sluing,  "If  you  accept  our  offer,  you  may  enter  us  for  March 
shipment  250  bundles,"  etc.  The  offer  was  absoloto  and  posi- 
tive, and  without  any  conditions,  qualifications,  or  exceptions 
whatever.  On  March  11th,  appellants  wrote  to  appellees:  "Tour 
favor  of  March  9  at  hand.  We  accept  your  offer."  And  they 
thereupon  proceeded  to  restate  in  their  lett«  the  terms  of  the 
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proposal  made  to  them.  These  two  letters  msde  the  contract  Iw- 
tween  the  parties.  The  two  preceding  Utters  seem  to  us  to  be 
wholly  immateri'sl. 

The  mere  fact  that  appellants  wrote  their  acceptance  on  a 
blank  form  for  letters  at  the  top  of  which  were  printed  the  words, 
"All  sales  subject  to  strikes  and  accidioits,"  no  more  made  thoss 
words  a  part  of  the  contract  than  they  made  the  words  there 
printed,  "Summera  Bros.  &  Co.,  M'anufacturers  of  Box- An- 
nealed Oommon  &  Refined  Sheet  Iron,"  a  part  of  tbe  contract. 
The  ofFer  was  absolute.  The  written  acceptance,  which  they 
themselves  wrote,  was  just  as  abaolate.  The  printed  words  were 
not  in  the  body  of  the  letter,  or  referred  to  therein.  The  fact 
that  they  were  printed  at  the  head  of  their  letter  heads  would 
not  have  the  effect  of  preventing  appellants  from  entering  into 
an  unconditional  contract  for  sale.  In  Express  Co.  v.  Pinckney, 
29  lU.  392,  this  court  said:  "In  a  case  where  the  agreement  is 
partly  written  and  in  part  pnnted,  the  preference  is  always 
^ven  to  the  written  part."  In  that  case  the  printed  matter  was 
in  the  body  of  the  instrument,  incorporated  and  mingled  with 
the  written  matter.  It  would  seem  there  is  more  reason  and 
occasion  for  aipplyii^  the  principle  of  law  there  invoked  in  a  ease 
where,  as  here,  the  words  in  print  ore  separate  and  apart  frmn 
the  writing  that  appears  upon  the  paper,  and  in  a  place  where 
one  would  not  be  likely  to  look  for  limitations  upon  that  which 
is  written.  People  v.  Dulaney,  96  111.  503,  is  to  the  same  effect 
as  the  case  above  cited.  "When  an  instrument  is  in  part  writ- 
ten and  in  part  printed,  and  these  parts  are  apparently  inconsist- 
ent, or  there  is  a  reasonable  doubt  upon  the  sense  and  meaning 
of  the  whole,  ttie  words  in  writing  will  control,  because  they  are 
the  immediate  language  and  terms  selected  by  the  parties  them* 
selves  for  the  expression  of  their  meaning.  Robertson  v.  French, 
4  East,  130,  and  Alsager  v.  Dock  Co.,  14  Mees.  &  W.  796,  both 
cases  cited  with  ^)pF0Tal  in  Express  Co.  Case,  supra. 

In  the  case  at  bar  it  is  inconsistent  that  the  contract  should  be 
both  an  absolute  contract  and  a  conditional  contract.  The  terms 
of  agreement  in  tbis  contract  were  sixty  days'  time  or  two  per 
cent,  discount  for  cash  in  ten  days.  Suppose  the  words,  "All 
sales  not  paid  for  on  delivery  to  draw  interest, ' '  had  been  printed 
on  the  letter  head,  can  there  be  any  doubt  that  tJie  written  terms 
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would  have  controlled  the  printed  words  f  Here  there  wss  a 
written  provision  that  the  iron  was  <to  be  delivered  free  on  board 
the  cars  at  CSticago.  Suppose  it  had  been  printed  on  the  letter 
head  that  the  manufacturers  would  not  be  responsible  for  iron 
after  a  delivery  to  a  common  carrier,  would  not  lite  written  pro- 
vision have  governed  the  contract  f  Upon  the  whole  we  are  in- 
clined to  the  opinion  that  the  mere  fact  that  the  words  in  ques- 
tion were  printed  in  t^e  caption  of  t^e  paper  on  which  appellants 
wrote  their  unqualified  acceptance  of  the  contract  proposed  by 
appellees  did  not  have  the  effect  of  reading  them  into  the  agree- 
ment thereby  consummated.  And  appellees  understood  that 
some  sort  of  an  agreement  was  brought  to  a  completion  by  their 
act,  for  in  their  letter  they  wrote,  "We  also  enter  your  order  for 
250  bundles,"  etc.,  "March  shipment." 

Appellants  make  a  further  claim  tliat  there  was  an  implied 
condition  in  tiie  contract  that  would  relieve  them  from  perform- 
ance if  their  mill  plant,  without  any  fault  on  their  part,  was  so 
disabled  as  to  make  it  impossible  for  them  to  make  the  iron  that 
they  contracted  to  deliver.  The  contract  did  not  call  for  iron 
manufactured  at  their  mill ;  it  mmply  called  for  first-ehiflB  com- 
mon dieet  iron  of  certain  specified  sizes.  There  was  nothing  to 
prevent  their  fiUing  the  contract  by  going  into  the  market  and 
buying  sheet  iron  manufactured  at  other  mills.  Appellees  seem 
to  have  experiraced  no  difGculty,  other  than  tliat  of  being  forced 
to  pay  a  higher  price  when  they  went  on  the  market  and  bought 
from  other  parties  the  sheet  iron  contracted  for  which  appellants 
^iled  to  supply.  But  even  if  the  contract  had  been  for  sheet 
iron  of  their  own  manufacture,  the  breakage  id  this  mill  would 
not  have  relieved  them  from  liability.  The  general  doctrine  is 
that  whefe  parties  by  th«r  own  contract  amd  positive  undertak- 
ing create  a  duty  or  charge  upon  themselves,  they  most  abide 
by  the  contract,  and  make  the  promise  good,  and  either  do  the  act 
or  pay  the  damages.  Steele  v.  Buck,  61  111.  343 ;  Dehler  v.  Held, 
50  III.  491;  Bunn  v.  Prather,  21  III.  217.  Inevitable  accident 
affords  them  no  relief,  for  they  are  regarded  as  insurers  to  the 
extent  of  making  good  the  loss. 

There  is  a  principle  of  the  law  that  in  contracts  in  whidk  the 
performwicc  depends  on  the  continued  existence  of  a  given  or 
specified  person  or  animal  or  thing,  a  oonditaon  is  implied  that 
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the  impoaibilily  of  perfonnaDce  arising  from  the  perishing  of 
the  person,  animal,  or  thing  shall  excuse  the  i>erfonnaDce.  But 
tiiere  is  no  place  in  this  case  for  the  application  of  that  role. 
There  is  no  doubt  of  the  correctness  of  the  rule  stated  by  ap- 
pellants that  where  delivery  is  required  to  be  mad«  by  instal- 
ments the  measure  of  damages  will  be  eatimated  by  the  valoe  at 
the  time  each  delivery  should  be  made.  In  the  case  at  bar  ap- 
pellees made  threats  to  buy  it  at  seller's  expense,  bat  excuses 
rendered  and  promises  made  by  appell^ita  of  frequent  and  large 
shipments  deterred  them  from  doing  eo.  If  delivery  is  post- 
poned by  agreement  between  the  parties,  the  measure  of  damages 
is  the  difference  between  the  contract  price  and  the  market  price 
at  the  time  the  article  is  delivered  by  the  subsequent  agreement; 
and  where  the  time  of  delivery  is  postponed  indefinitely,  the 
measure  of  damages  is  the  difference  between  the  contract  price 
and  the  market  value  at  a  reasonable  time  after  demanding  per- 
fbrmanoe.  Appellees  admit  that  they  had  no  legal  right  to  buy 
in  during  the  month  of  August  more  than  3,159  bundles  of  sheet 
ircm,  that  being  the  quantity  then  due  under  the  original  and 
additional  contracts  on  September  1st.  But  the  oncontroverted 
evidence  is  that  the  prices  of  such  iron  r^nained  firm  during 
September  and  a  part  of  October,  being  at  no  time  lower  than 
August  prices.  So,  the  premature  purchases  worked  appellants 
no  injury,  but  were  to  their  benefit.  Bemdes  this,  it  waa  held 
in  Follansbee  v.  Adams,  86  111.  13,  that  the  vendees  may  charge 
the  vendor  with  the  difference  in  prices  without  making  any  pur- 
chases, the  result  being  the  same,  and  the  vendee  being  entitled 
to  the  benefit  of  his  contract 

The  judgment  of  the  appellate  court  is  a^rmed* 


BUIE  SUBJECT — SALES  TO  ARRIVE,  f 

CLABK  ET  AL.  v.  FTE. 

IZl  N.  7.  470.    1890. 

FiNOH,^  J.    It  is  not  disputed  that  the  rails  which  were  finally 

tendered  to  the  vendee,  and  then  sold  for  his  account  and  risk, 

*Apartof  Uteopinioa  dealing  with  a  qnestion  of  eridenoe  has  been 
omitted. 

tflee  Sws.  1091,  Vol.  8,  Cyclopedia  of  Law. 
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prodttcing  a  d^ciency  below  the  contract  price,  wliiciL  deficiency 
forms  the  subject  of  the  action,  were  not  the  rails  whicli  the 
vendee  bought  and  the  venftor  gold.  By  the  original  written 
omtract,  those  ndls  were  to  be  500  tons,  ^pped  "  from  the  other 
Bide,  January  or  February  or  March  sellers'  option."  It  is  the 
settled  rule  that,  in  a  case  like  Hie  present,  the  date  of  the  ship- 
ment is  a  material  element  in  the  identification  of  the  property. 
HiU  V.  Blake,  97  N.  Y.  216;  Tobias  v.  Lissberger,  105  N.  Y.  404. 
It  was  not  500  tons  of  rails  generally  t^t  were  tbe  subject  of 
the  contract,  but  a  specific  quantity,  shipped  from  the  other  side 
during  the  three  named  months,  and  unless  each  were  tendered 
the  coDtraet  was  not  performed.  The  offer  of  other  rails  would 
impose  no  obligation  upon  Uie  pnrcitaser.  It  is  clear,  therefore, 
that  the  tender  finally  made  was  not  of  the  property  specified 
in  the  contract,  and  left  no  liability  upon  the  vendee  resulting 
from  his  refusal  to  accept,  unless  there  is  something  else  abont 
the  case. 

There  is  something  else  about  the  case  upon  which  the  vendors 
rely  as  entitling  them  to  a  recovery ;  and  that  is  an  alleged  parol 
modification  of  the  original  contract  which  made  the  final  tender 
and  the  sale  founded  Dpon  it  sufficient.  A  conversation  relative 
to  the  existing  agreement  took  place  between  the  vendee  and  Mr. 
Post,  representing  the  vendors,  on  or  about  the  20th  day  of  April. 
That  was  within  the  permitted  time  of  delivery.  The  seller 
might  have  shipped  during  the  last  days  of  March  by  sail  instead 
of  by  steam,  and  so  had  an  average  of  from  35  to  45  days  for  the 
arrival.  The  conversation,  as  detailed  by  Mr.  Poat,  was  thus 
stated;  "Mr.  Fey  came  in,  and  said  that,  in  consequence  of  the 
price  of  old  rails  falling  from  $45  a  ton  to  practically  $23  a  ton, 
it  was  a  very  difScnlt  thing  for  him  to  take  those  rails ;  that  he 
could  not  sell  them  now  to  anybody,  and  wanted  me  to  be  as  easy 
with  him  as  I  conld,  and  wanted  me  to  carry  the  rails,  and  give 
him  some  rails  later.  I  told  him,  on  personal  coicsiderations, — ' 
I  had  known  him  for  a  long  time, — that  I  would  do  everything  I 
conld  to  accommodate  him.  I  said  I  would  carry  the  rails  for 
him,  and  give  him  some  rails  a  little  further  on  in  place  of  them, 
and  perhaps  the  price  would  get  better."  It  is  evident  that  this 
conversation  on  the  part  of  Mr.  Fey  was  based  upon  the  assump- 
tion that  the  contract  rails  had  arrived,  and  were  ready  for  de- 
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lively,  and  had  been  doly  tendered.  Indeed,  Mr.  Post  was  aAed, 
"In  that  converBation,  at  that  time,  did  yon  say  anything  aboat 
yonr  readiness  to  deliver  the  iron  tiiat  he  had  boaght  of  yoat" 
and  answered,  "Perhaps  I  shoold  have  said  earlier  that  that  vas 
the  basis  of  having  informed  him  we  were  leady  to  do  it,  and 
wanting  lum  to  po^  for  it  was  the  reasm  he  wanted  as  to  make  it 
easy  for  him."  Mr.  Poet  was  further  aaked,  "Ton  did  make 
such  an  offer  to  him  at  that  timet"  and  replied  in  the  affirmative. 
And  thus  the  basis  of  tiiis  new  negotiation  was  an  and«rstanding 
on  bolii  sides  that  the  contract  rails  had  arrived,  were  ready  for 
delivery,  and  that  payment  was  dae.  By  the  contract,  the  pnrchase 
price  was  payable  in  part  npon  delivery  to  the  vendee  of  "order 
on  vessels,"  and  balance  "od  handing  wei^-master's  return." 
No  BQcb  order  or  retom  was  tendered  is  April,  and  the  faets 
learve  it  doubtful  whether  the  seDeis  in  the  month  of  April  were 
in  possession  of  or  could  have  tendered  eitiier.  But  assuming 
that  they  could  have  made  delivery  in  the  mode  prescribed  by 
the  contract,  and  that  they  were  excused  from  the  formal  tender 
of  the  papers  by  the  act  of  Vey,  it  is  yet  apparent  Uiat  one  of 
two  fhings  followed,  dlep^ident  npon  tiie  construction  of  the 
parol  agreement.  That  is  somewhat  laQbiguous  in  its  terms,  but 
it  coald  have  had  only  one  of  two  meanings.  It  must  be  con- 
strued as  an  agreement,  either  ^Lat  the  plsintiSs,  having  set 
apart  and  tendered  the  contract  nuls  which  bad  arrived,  and  pay- 
ment for  which  was  due,  would  "carry  them"  for  ^e  aoconnt. 
and  at  the  risk  of  Fey,  for  an  indefinite  bat  ressonable  period, 
or  that  the  sale  of  the  contraot  rails  ahonld  be  matnally  aban- 
doned, and  instead  thereof  the  sellers  should  be  permitted  to  de- 
liver, and  the  buyer  would  accept,  other  and  diflferent  rails  from 
those  specified  in  the  written  contraot.  I  do  not  see  how,  upon 
either  ccaistruetion,  the  plaintiffs  could  recover. 

They  did  not  "carry"  the  contract  rails.  At  the  coirver«atioa 
in  April,  none  had  been  set  apart  and  identified  as  tie  property 
of  Fey  under  the  contract,  even  if  we  concede  t^ut  such  separatnon 
and  idcntifieati(m  was  within  the  thm  power  of  the  s^ers.  They 
had  not  set  apart  rails  for  Fey  as  his,  and  as  being  carried  for 
hmi.  It  was  not  until  some  time  in  June  that  500  tons  of  rwls 
were  set  apart  as  the  property  of  Fey,  and  that  was  done  upon 
the  requirement  of  parties  interested  with  the  vaidors,  who  "in^ 
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BiHted  npon  it  that  Mr.  Fey  diOTiId  take  those  rails  io  as  to  makt 
him  pay  the  stortge."  It  is  plain  that  up  to  that  time  do  speeifie 
rails  had  been  set  apart  or  identified  as  the  contraet  property  of 
Fey  upon  which  he  was  liable  for  storage.  But  the  sellers  did 
not  carry  the  contract  rails.  If  they  ever  in  any  manner  BepO" 
rated  or  identified  -them,  th^  sold  them  to  other  parties;  for  Mr. 
Post  says  that  he  told  Fey  in  June,  "We  were  going  to  set  aside 
five  hundred  tons  of  rails  for  him,  and  he  said  that  was  all 
right. ' '  llie  500  tons  thus  set  apart  in  the  month  of  June  to  be 
carried  for  Fey,  and  upon  which,  therefore,  he  was  to  pay  eibr- 
age,  were  reiils  not  shipped  in  the  contraet  months,  or  not  shown 
to  have  been  so  shipped.  When  ultimately  sold,  it  appears  from 
the  bills  of  ladiitg  that  some  were  shipped  on  the  Iranhoe  at 
AntwCTp,  April  9,  1880;  some  by  the  Apotheke  Deising  at  Am- 
sterdam, April  28,  1680;  and  some  by  the  Sara  Caino,  whose 
dote  of  sailing  from  the  other  side  is  unproved.  And  it  was 
these  rails  which  the  vendee  was  called  upon  to  accept,  and  whidi 
were  sold  for  his  account  on  his  refusal.  9o  tlmt  'Qx  sellers  did 
not  cany  for  Fey  the  contract  rails,  and  tender  them  for  final 
acceptance. 

The  other  view  of  the  April  conversation  dispenses  with  such 
tender  of  contract  rails,  and  permits  the  carrying  and  offer  of 
any  old  rails  shipped  from  the  other  side,  irrespective  of  the  date 
of  shipment.  But  that  is  a  new  contract,  and  not  a  modification 
of  the  old  one.  It  substitute  for  the  sale  of  the  contract  iron  a 
new  sale  of  different  iron,  which  never  before  had'  been  the  sub- 
ject of  a  contract.  It  was  not  merely  a  change  of  the  date  of  de- 
livery and  the  time  of  payment,  but  of  the  very  subject  matter  of 
the  contract — of  the  thing  sold  on  the  one  hand,  and  purchased 
on  the  other.  It  touched  and  altered  the  cwnsideration  and  sub- 
stance of  the  agreement,  instead  of  merely  modifying  the  terms 
and  manner  of  performance.  The  old  contract  was  not  to  be 
performed  at  alL  The  property  which  it  stipulated  about  was 
not  to  be  sold  by  one  party  or  bought  by  the  other,  but  instead 
thereof,  and  in  place  of  tiie  iron  to  which  it  related,  a  new  con- 
tract for  the  sale  and  purchase  of  different  iron  entirely.  That 
new  contract  was  by  parol,  and  void  under  the  statute  of  frauds ; 
and  so  neither  view  of  tiie  nerw  agreement  will  enable  the  plain- 
ti^  to  recover.    The  old  contract  was  rescinded;  the  new  one 
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remaitied  wholly  ezecatoiy  on  both  ndes.  We  diacover  no 
ground  upon  which  the  judgment  can  be  deemed  erroneous,  and 
it  should  be  affirmed,  with  costs.    All  concur. 


BUIX  SUBJECT — CMNCUBEBNT  OB  MUTUAL  CONDITIONB.^ 

NORRINGTON  v.  WRIGHT  ET  AL. 
115  P.  8.  188:  6  Sup.  m.  R.  12.     1885. 

This  was  an  action  of  assumpsit,  brou^t  by  Ar&nr  Norrin^- 
ton,  dk  citizen  of  Great  BritaJn,  trading  under  tJie  name  of  A.  Xor- 
rington  &  Co.,  against  Jajnes  A.  Wright  and  others,  citizens  of 
Pennsylvania,  trading  under  the  n'ame  of  Peter  Wright  &  Sons, 
upon  the  following  contract: — 

pHmAnELpHU,  January  19,  1880. 
Sold  to  Meesrs.  Peter  Wright  &  Sons,  for  account  of  A.  Nor- 
rii^^n  &  Co.,  London:  Five  thousand  (5,000)  tons  old  T  iron 
rails,  for  shipment  frmn  a  European  port  or  porta,  at  the  rate  of 
about  one  thousand  (1,000)  tons  per  month,  b^riuning  February, 
ISBO,  but  whole  conb'act  to  be  dipped  before  August  1,  1880,  at 
forty-five  dollars  ($45.00)  per  ton  of  2,240  lbs.  custMn-houae 
weight,  eX  ship  "Philadelphia,"  Settlement,  cash,  on  preaenta- 
ticm  of  bills  accompanied  by  custom-house  o^tificate  of  weight. 
Sellers  to  notify  buyers  of  shipments  with  vessels'  names  as  soon 
as  known  by  them.  Sellers  not  to  be  compelled  to  replace  any 
parcel  lost  after  shipment.  Sellers,  when  possible,  io  secure  to 
buyers  right  to  name  discharging  berth  of  vessels  at  Philadelphia. 
EnwABD  J.  Ettino,  S^tal  Bn^er. 

The  declaraition  eootained  three  counts.  The  first  count  al- 
leged  the  contract  to  have  been  for  the  sale  of  about  5,000  tons 
of  T  iron  rails,  to  be  (diipped  at  the  rate  of  about  1,000  tons  a 
mcmth,  beginning  in  February  and  ending  in  July,  1880.  The 
second  count  set  forth  the  contract  verbatim.  Each  of  these  two 
counts  all^jed  that  the  plaintiffs,  in  February,  March,  April, 
May,  June  and  July,  shipped  the  goods  at  the  rate  of  about  1,000 
tons  a  month,  and  notified  the  shipments  to  the  defendants;  and 

"See  Sec.  1002,  Vol.  8,  Cyclopedia  of  Law. 
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farther  alleged  the  due  arrival  of  the  goods  at  Philadelphia,  the 
plaintifif's  readiness  to  deliver  the  goods  and  bills  thereof,  with 
enstom^hoose  certificates  of  weight,  according  to  the  contract,  and 
the  defendants '  refusal  to  accept  them.  The  third  eoant  differed 
from  the  second  (»ily  in  averring  that  400  tons  were  shipped  by 
the  plaintiff  in  February,  and  accepted  by  the  defendants,  and 
that  the  rest  was  shipped  by  the  plaintiffs,  et  the  rate  of  aboat 
1,000  tons  a  month,  in  March,  April,  May,  June,  and  July.  The 
defendants  pleaded  non  assumpsit.  The  material  facts  proved 
at  the  trial  were  as  follows : — 

The  plaintiff  ^pped  from  various  European  ports  400  tons 
by  one  vessel  in  the  last  part  of  February,  8S5  tona  by  two  vessels 
in  March,  1,571  tons  by  five  vessels  in  April,  850  tons  by  three 
vessels  in  May,  1,000  tons  by  two  vesaela  in  June,  and  300  tons 
by  one  ves^I  in  July,  and  notified  to  the  defendants  each  ship- 
ment. The  defendants  received  and  paid  for  the  February  ship- 
ment upon  its  arrival  in  March,  and  in  April  gave  directions  at 
what  wharves  the  March  shipments  should  be  discharged  on  their 
arrival;  hut  on  May  14th,  about  the  time  of- the  arrival  of  the 
March  shipments,  and  having  been  then  for  the  first  time  in- 
formed of  the  amounts  shipped  in  February,  March,  and  April, 
gave  Etting  written  notice  that  they  should  decline  to  accept  the 
shipments  nuide  in  AbircJi  and  April,  because  none  of  tbem  were 
in  accordance  with  the  contract;  and  in  answer  to  a  letter  from 
bim  of  May  16th,  wrote  Tiini  on  Afoy  17th  as  follows:  "We  are 
advised  that  what  has  occurred  does  not  amount  to  an  acceptance 
of  the  iron  under  the  circumstanceB,  and  the  terms  of  the  con- 
tract. You  had  a  right  to  deliver  in  parcels,  and  we  had  a  right 
to  expect  the  stipulated  quantity  would  be  delivered  until  the 
time  was  up  in  which  that  was  possible.  Both  deliveriug  and  re- 
ceiving were  thus  far  coni^tional  on  there  being  thereafter  com- 
plete delivery  in  due  time  and  of  the  stipulated  article.  On  the 
assumption  that  this  time  had  arrived,  and  that  you  had  ascer- 
tained that  you  did  not  intend  to,  or  could  not,  make  any  further 
deliveries  for  the  February  and  March  shipments,  we  gave  yon 
the  notice  that  we  declined  accepting  those  deliveries.  As  to 
April,  it  is  too  pladn,  we  suppose,  to  require  any  remartc  If  we 
are  mistaken  as  to  our  obligation  for  the  February  and  March 
shipments,  of  course  we  must  abide  the  oonsequences;  but  if  we 
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are  right,  yon  hare  not  perf  oniwd  your  contract,  as  yon  certwnly 
have  not  for  the  April  ^ipmenta.  There  is  then  the  very  seri- 
ous and  much  debated  question,  as  we  are  advised,  -whether  the 
failure  to  mt&e  the  stipulated  shipmemts  in  February  or  March 
has  absolved  us  from  the  contract.  If  it  does,  we,  of  conrse,  will 
avMl  ourselves  of  this  advantage." 

On  May  18th  fitting  wrote  to  tiie  defendants,  insisting  on  thur 
liability  for  both  past  and  future  shipm^ita,  and  saying,  among 
other  things:  "In  respect  to  the  objection  that  there  had  not 
been  a  complete  delivery  in  due  time  of  the  stipulated  ari^iele,  I 
beg  to  call  your  attrition  to  the  fact  that  while  the  contract  is  for 
5,000  tons,  it  expressly  stipulatee  that  deliveries  may  be  made 
during  Enz  months,  and  that  they  are  only  to  be  at  the  rate  of 
about  1,000  tons  per  month. "  "  As  to  April,  while  it  seems  to 
me  'too  pliun  to  require  any  remark,'  I  do  not  see  how  it  can 
seem  HO  to  you,  unless  you  intend  to  accept  the  rails.  If  you  object 
to  taking  all  three  shipments  made  in  that  month,  I  shall  feel 
aul^rized  to  deliver  only  two  of  the  cargoes,  or  for  that  matter, 
to  make  the  delivery  of  precisely  1,000  tons.  But  I  think  I  am 
entitled  to  know  definitely  from  you  whether  you  intend  to  reject 
the  April  shipments,  and,  if  so,  upon  what  ground,  and  also 
whether  you  are  decided  to  reject  the  remaining  shipments  under 
the  contract.  You  say  in  your  last  paragraph  that  yon  shall 
avail  yourselves  of  the  advantage,  if  you  are  absolved  from  the 
contract ;  but  as  you  seem  to  be  in  doubt  whether  you  can  set  up 
that  claim  or  not,  I  should  like  to  know  definitely  what  is  your 
intention." 

On  May  19th  the  defendants  replied:  "We  do  not  read  the 
contract  as  you  do.  We  read  it  as  stipulating  for  mcmthly  ship- 
ments of  about  1,000  tons,  lieginnii^  in  February,  and  that  the 
six  months'  clause  is  to  secure  the  completion  of  whatever  had 
fallen  short  in  the  five  months.  As  to  the  meaning  of  'altout,' 
it  is  settled  as  well  as  such  a  thing  can  be;  and  certainly  neither 
the  February,  March,  nor  April  shipments  are  within  the  limits. 
As  to  the  propOGFal  to  vary  the  notices  for  April  shipments,  we 
do  not  think  you  can  do  this.  The  notice  of  &e  shipments,  as 
soon  as  known,  you  were  bound  to  give,  and  cannot  afterwards 
vary  it  if  they  do  not  conform  to  the  contract  Our  right  to  be 
notified  immediately  that  the  shipDwutB  were  known  is  w  ma- 
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terial  a  provision  as  any  other,  nor  cbji  it  be  changed  now  In  or- 
der to  maike  that  a  performance  whidi  waa  no  performance  wittu) 
the  time  required."  "Yon  ask  na  to  determine  whetdier  we  will 
or  will  not  object  to  receive  further  rtiipments  because  of  past 
defaolta  We  tell  yon  we  will  if  we  are  entitled  to  do  so,  and  will 
not  if  we  are  not  entitled  to  do  so.  We  do  not  think  yon  have 
the  right  to  compel  ns  to  decide  a  disputed  questitot  of  law  to  re- 
lieve  ;oa  from  the  riak  of  deciding  it  yoarself.  Yon  know  quite 
as  well  as  we  do  what  is  the  rule  and  its  uncertainty  of  ^plica- 
tion." On  June  10th  Etting  offered  to  the  defendants  the  al- 
temative  of  delivering  to  them  1,000  toins  strict  measure  on  ac- 
count of  the  dipm^ts  in  April.  This  offer  they  immediately 
declined.  On  June  15th  Etting  wrote  to  the  defendants  that  two 
cargoes,  amounting  to  221  tons,  of  the  April  shipments,  and  two 
cajgoes,  amounting  to  fiSO  tonsy  of  the  Mo^  ahipmenta  (desig- 
nated by  the  names  of  the  vessels),  had  been  erroneously  nofiBed 
to  Ihem,  and  that  abont  900  tons  bad  been  shipped  by  a  cer- 
tain other  vessel  on  account  of  the  May  shipments.  On  the  same 
day  the  defendants  replied  that  the  notification  as  to  April  shq>- 
ments  oonld  not  be  corrected  at  this  late  date,  and  after  the  teons 
of  the  contract  had  long  ance  been  broken.  From  the  date  of 
the  contract  to  the  time  of  its  rescission  by  the  defendants,  ths 
mariiet  price  of  such  iron  was  lower  than  that  stipulated  in  the 
contract,  and  was  constantly  falling.  After  the  arrival  of  the 
cargoes,  and  their  tender  and  refusal,  they  were  sold  by  Etting, 
with  the  consent  of  the  defendants,  for  the  benefit  of  whom  it 
might  concern. 

At  the  trial  the  plaintiff  contended  (1),  that  under  the  ocai- 
tract  he  had  six  months  in  which  to  ship  the  5,000  tons,  and  any 
deficiency  in  the  earlier  months  could  be  made  up  subsequently, 
provided  that  the  defendants  could  not  be  required  to  take  more 
than  1,000  tons  in  an;  one  month;  (2)  that,  if  this  was  not  so,  the 
contract  was  a  divisible  contract,  and  the  remedy  of  the  defend- 
ants for  a  def anlt  in  any  month  was  not  by  resciaion  of  Utie  whole 
contract,  but  only  by  deduction  of  the  damages  caused  by  the  de- 
lays in  the  shipments  on  the  part  of  the  plaintiff.  But  the  court 
instructed  the  jury,  that  if  the  def^idants,  at  the  time  of  accept- 
ing the  delivery  of  the  cat^  paid  for,  had  no  notice  of  the  fail- 
nre  of  the  plaintiff  to  ship  abont  1,000  tons  in  the  month  of  Feb- 
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roary ;  and  immediately  upon  learning:  that  fact  gave  notice  of 
their  intention  to  reeeind,  the  verdict  should  be  for  them.  The 
plaii^ff  excepted  to  this  instruction,  and  after  verdict  and  jndg- 
ment  for  the  defendant,  sued  out  this  writ  of  error. 

Mb^  Justice  Gray,  after  stating  the  faota  as  above,  delivered 
the  opinion  of  the  court. 

In  the  contracts  of  merchants,  time  is  of  the  essence.  The 
time  of  shipment  is  Hie  usu&l  and  convenient  means  of  fixing 
the  probaMe  time  of  arrival,  with  a  view  of  providing  funds  to 
pay  for  the  goods,  or  of  fulfilling  contracts  with  third  persons. 
A  statement  descriptive  of  l^e  subject  matter,  or  of  some  material 
incident,  such  m  the  time  or  place  of  shipment,  is  ordinarily  to 
be  regarded  as  a  warranty  in  the  sense  in  which  that  term  is  used 
in  insurance  and  maritime  law,  that  is  to  say,  a  condition  prece- 
dent upon  Uie  failure  or  non-performance  of  which  the  party 
aggrieved  may  repudiate  the  whole  contract.  Behn  v.  Bumess, 
3  Best  S.  751;  Bowes  v.  Shand,  2  App.  Oas.  455;  Lowber  v. 
Bangs,  2  Wall.  728;  Davison  v.  Von  Lingen,  113  U.  S.  40. 

The  contract  sued  on  is  a  single  oontraot  for  the  sale  and  pur- 
chase of  5,000  tons  of  iron  rails,  shipped  from  a  European  port 
or  ports  for  Philadelphia.  The  subsidiary  provisions  as  to  ship- 
ping in  different  months,-  and  as  to  paying  for  each  shipment, 
upon  its  delivery,  do  not  split  up  the  contract  into  as  many  con- 
tracts as  there  shall  be  shipments,  or  deliveries  of  so  many  dis- 
tinct quantities  of  iron.  Mersey  S.  &  I.  Co.  v.  Naylor,  9  'App. 
Caa  434,  439.  The  further  provision  that  the  sellers  shall  not  bo 
compelled  to  replace  any  parcel  lost  after  shipment,  simply  re- 
duces, in  the  event  of  such  a  loss,  the  quantity  to  be  delivered 
and  paid  for.  The  times  of  shipment,  as  designated  in  the  con- 
tract, are  "at  the  rate  of  about  1,000  tons  per  month,  beginning 
February,  1880,  but  whole  contract  to  be  shipped  before  August 
1,  1880."  These  words  are  not  satisfied  by  shipping  one-sixth 
Xwrt  of  the  5,000  tons,  or  833  tons,  in  each  of  the  six  months 
which  begin  with  February  and  end  with  July.  But  they  re- 
quire about  1,000  tons  to  be  ^pped  in  each  of  the  five  nontits 
from  February  to  June,  inclusive,  and  allow  no  more  than  slight 
and  unimportant  deficiencies  in  the  shipments  during  those 
months  to  be  made  up  in  the  month  of  July.  The  contract  is  sot 
one  for  the  sale  of  a  specific  lot  of  goods,  ideotified  hy  indepen- 
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dent  eirciunstanees— sucli  as  all  those  deposited  ia  a  certain 
warehouse,  or  to  be  shipped  in  a  particolar  vessel,  or  that  may  be 
manafactured  by  the  Beller,  or  may  be  required  for  use  by  the 
buyer,  in  a  certain  mill — in  which  case  the  mention  of  the  quEm- 
tity,  acoompanied  by  the  qualificaition  of  "about,"  or  "more  or 
less,"  ia  r^^rded  as  a  mere  estimate  of  the  probable  amount,  aa 
to  which  good  faith  is  all  that  is  required  of  the  party  making  it. 
But  the  contrsci  before  us  eomes  within  the  general  rule : ' '  When 
no  such  iodependent  circumstances  are  referred  to,  and  the  en- 
giagement  is  to  furnish  goods  of  a  certain  quality  or  character  to 
a  certain  amount,  the  quantity  specified  is  material,  and  governs 
t^  contract.  The  addition  of  the  qualifying  words  'about,* 
^more  or  leas,'  and  the  like,  in  such  cases,  is  only  for  the  purpose 
of  providii^  against  accidental  variations  ari^ng  from  slight 
.  and  unimportant  excesses  or  deficiencies  in  number,  measure,  or 
weight."  Brawley  v.  United  States,  96  U.  S.  168, 171, 172.  The 
seller  is  bound  to  deliver  the  quantity  stipulated,  and  has  no 
right  either  to  compel  the  buyer  to  accept  a  less  quantity,  or  to 
require  him  to  select  part  of  a  greater  qnantil?;  and  when  the 
goods  are  to  be  shipped  in  certain  proportions  monthly,  the  sell- 
er's failure  to  ship  the  required  quantity  in  the  first  month  gives 
the  buyer  the  same  right  to  rescind  the  whole  contract  that  he 
would  have  had  if  it  had  been  agreed  that  ^1  the  goods  should  be 
delivered  at  once. 

The  plaintiff.  Instead  of  shipping  about  1,000  tons  in  February 
and  about  1,000  tons  in  March,  as  stipulated  in  the  contract, 
shipped  only  400  tons  in  February,  and  885  tons  in  March,  Hia 
failure  to  fulfill  the  contraot  on  his  part  in  respect  to  these  first 
two  instalments  justified  the  defendants  in  rescinding  the  whole 
contract,  provided  they  distinctly  and  seasonably  asserted  the 
right  of  rescisfnon.  The  defendants,  immediat^y  after  the  ar- 
rival of  the  March  shipments,  and  as  soon  as  they  knew  that  the 
quantities  which  had  been  shipped  in  February  and  March  were 
less  than  the  contract  called  for,  clearly  and  positively  asserted 
the  right  to  rescind,  if  the  law  entitled  them  to  do  so.  Their 
previous  acceptance  of  the  single  cargo  of  400  tons  shipped  in 
February  was  no  waiver  of  this  right,  because  it  took  place  with- 
out notice  or  means  of  knowledge  that  the  stipulated  quantity 
had  not  been  shipped  in.  Fettmoiy.    The  pnoe  paid  by  them  for 
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that  cargo  being  above  the  market  veiue,  tbe  plaintiff  snfferbd 
DO  injury  by  the  omission  of  the  defendants,to  return  the  iron; 
and  DO  reliance  was  placed  on  that  omission  in  tbe  correspond- 
ence between  the  parties. 

The  case  wholly  differs  from  that  of  Lyon  v,  Bertram,  20  How. 
149,  in  which  the  buyer  of  a  specific  lot  of  goods  accepted  and 
used  port  of  them  with  full  means  of  previously  ascertaining 
whether  they  conformed  to  the  contract.  The  plaintiff,  denying 
the  defendants'  right  to  rescind,  and  averting  that  the  contract 
was  still  in  force,  was  bound  to  show  such  performance  on  hia 
part  as  entitled  him  to  demand  performance  on  liieir  part,  and, 
having  failed  to  do  ao,  cannot  maintadn  this  action. 

Por  these  reasons  we  are  of  opinion  that  the  judgment  below 
should  be  aiEBrmed.  But  as  much  of  the  argnment  at  the  bar 
was  devoted  to  a  discussion  of  the  recent  English  cases,  aoA  as 
a  divermty  in  the  law,  as  administered  on  the  two  mdes  of  the 
Atlantic,  concerning  the  interpretatdon  and  effect  of  commercial 
contracts  of  this  kind,  is  greatly  to  be  deprecated,  it  is  proper  to 
add  that  upon  a  csa-eful  examination  of  tlie  cases  referred  to 
they  do  not  appear  to  us  to  establish  any  rule  inconsistent  with 
our  conclusion. 

In  the  leading  case  of  Hoare  r.  Eennie,  5  Hurl.  &  N.  19,  whidi 
was  an  action  upon  a  contract  of  sale  of  667  tons  of  bar  iron,  to 
be  shipped  from  Sweden  in  June,  July,  August  and  September, 
and  in  about  equal  portions  each  month,  at  a  certain  price  pay- 
able on  delivery,  the  declaration  alleged  that  the  plaintifEs  per- 
formed all  things  necessary  to  entitle  them  to  have  the  contract 
performed  by  the  defendants,  and  were  ready  and  willing  to  per- 
form the  contract  on  their  part,  and  in  June  shipped  a  certain 
portion  of  the  iron,  and  within  a  reasonable  time  afterwards  of- 
fered to  deliver  to  the  defendants  the  portion  so  shipped,  but  the 
defendants  refused  to  receive  it,  and  gave  notice  to  the  plaintiffs 
tlmt  they  would  not  accept  the  rest.  The  defendants  pleaded 
that  the  shipment  in  Jane  was  of  about  20  tons  only,  and  that 
the  plaintiffs  failed  to  complete  the  shipment  for  that  month  ac- 
cording to  the  contract.  Upon  demurrer  to  tie  pleas,  it  was 
ai^ued  for  the  plaintiffs  that  the  shipment  of  about  one-fourth 
of  the  iron  in  each  month  was  not  a  condition  precedent,  and 
that  the  defendants'  only  reme^  for  a  failure  to  ship  that  quan- 
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at^  was  by  a  cross-aetum.  Bat  jodgment  was  given  for  the  de- 
fendant^ Chief  Baron  PoUock  s^ng:  "The  defendants  re- 
fused  to  accept  the  first  shipment,  because,  ss  they  say,  it  was  not 
a  performance,  but  a  breach  of  the  contract.  Where  parties 
have  made  an  agreement  for  thenLsetves,  the  ooarts  ot^^ht  not  to 
make  another  for  ihem.  Here  they  say  that,  iu  the  evraits  that 
have  happened,  one-fourth  shall  be  shipped  in  each  month,  and 
we  cannot  say  that  they  meant  to  accept  any  other  qnantity.  At 
the  oatset  the  plaintiffs  failed  to  tender  the  quantity  according 
to  the  contract — they  tendered  a  much  leas  quantity.  The  de- 
fendants had  a  right  to  say  that  this  was  ido  performance  of  the 
contract,  and  they  were  no  more  bound  to  accept  the  short  quan- 
tity than  if  a  single  delivery  had  been  contracted  for.  Therefore 
the  pleas  are  an  answer  to  the  action."  5  Hurl.  &  N.  28.  So  in 
Coddington  v.  Paleologo,  L.  R.  2  Exch.  193,  while  there  was  a 
division  of  opinion  upon  the  question  whether  a.  contract  to  sap- 
ply  goods,  "delivering  on  April  17th,  complete  8th  May,"  bound 
tils  seller  to  begin  delivering  on  April  17th,  all  the  ju^es  agreed 
that  if  it  did,  and  the  seller  made  no  delivery  on  that  day,  the 
buyer  might  rescind  the  contract. 

On  the  other  hand,  in  ^mpson  v.  CrippJn,  L.  B.  8  Q.  B.  14, 
under  a,  contraict  to  supply  from  6,000  to  8,000  tons  of  coal,  to  be 
taken  by  the  buyer's  wagons  from  the  seller's  colliery  in  equal 
monthly  quantities  for  13  months,  the  buyer  sent  wagons  for 
only  150  tons  during  the  first  month ;  and  it  was  held  that  this 
did  not  entitle  the  seller  to  annul  the  contract  amd  decline  to  de- 
liver any  more  coal,  bat  that  his  only  remedy  was  by  an  action 
for  dama^ea  And  in  Brandt  v.  Lawrence,  1  Q.  B.  Div.  344,  in 
which  the  contract  was  for  the  purchase  of  4,500  quarters,  10 
per  cent  more  or  less,  of  Bussian  oats,  ' '  shipment  by 
steamer  or  steameis  during  February,"  or,  in  case  of 
ice  preventing  ediipment,  then  immediately  upon  the 
opening  of  navigation,  and  1,139  quarters  were  shipped 
1^  one  steamer  in  time  and  3,361  quarters  were  slupped 
too  lat^  it  was  held  that  the  buyer  waa  bound  to 
accept  the  1,139  quarters,  and  was  liable  to  an  action  by  the 
seller  for  refusing  to  accept  tliem.  Soch  being  the  condition  of 
tiie  law  of  England  as  decUred  in  the  lower  courts,  the  case  of 
Bowes  V.  Shand,  after  conflicting  decisifHis  in  the  Queen's  Bench 
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Divifiion  and  the  Ooart  of  Appeal,  was  finally  determined  by  this 
House  of  Lords.  1  Q.  B.  Div.  470;  2  Q.  B.  Div.  112;  2  App. 
Cos.  455.  In  that  case,  two  contracts  were  made  in  London, 
each  for  the  sale  of  300  tons  of  "Madras  rice,  to  be  shipped  at 
Madrss  or  coast  for  this  port  during  the  months  of  March  (and 
or)  April,  1874,  per  'Rajah'  of  Oodiin."  The  600  tons  filled 
8,200  bags,  of  which  7,120  bags  were  pnt  on  board,  and  bills  of 
lading  signed  in  February ;  and  for  the  rest,  consisting  of  1,030 
bags  pot  on  board  in  February,  and  50  in  March,  the  bill  of  lad- 
ing was  signed  in  March.  At  the  trial  of  an  action  by  the  seller 
against  the  buyer  for  refusing  to  accept  the  cai^,  evidence  was 
given  that  rice  shipped  in  February  would  be  the  spring  crop, 
and  quite  as  good  as  rice  shipped  in  March  or  ApriL  Tet  the 
House  of  Lords  held  that  the  action  could  not  be  maintuned. 
because  the  meting  of  the  contract,  aa  apparent  upon  its  face, 
was  that  all  the  rice  must  be  put  on  board  in  March  and  April, 
or  in  one  of  those  months.  In  the  opinioas  there  delivered  the 
general  principles  underlying  this  class  of  cases  are  most  clearly 
and  satisfactorily  stated.  It  will  be  sufficient  to  quote  a  few 
passages  from  two  of  those  opinions. 

Lord  Chancellor  Cairns  said :  "It  does  not  appear  to  me  to  be 
a  question  for  yonr  lordships,  or  for  any  court,  to  consider 
whether  that  ia  a  contract  which  bears  upon  the  face  of  it  some 
reason,  some  explanation,  why  it  was  made  in  that  form,  and 
why  the  stipnlation  is  made  that  the  shipment  should  be  during 
these  particular  months.  It  is  a  mercantile  contract,  and  mer- 
chants are  not  in  the  habit  of  placing  upon  their  contracts  stipu- 
lations to  which  they  do  not  attach  some  value  and  importance." 
2  App.  Oas.  463.  "If  it  be  admitted  that  the  liter^  meaning 
would  imply  that  the  whole  quantity  must  be  pat  on  board  dur- 
ing a  specified  time,  it  is  no  answer  to  that  literal  meaning — it  is 
no  observation  which  can  dispose  of,  or  get  rid  of,  or  displace, 
that  literal  meaning — to  say  that  it  puts  an  additional  burden 
on  the  seller  without  a  corresponding  benefit  to  the  purchaser; 
that  is  a  matter  of  which  the  seller  and  purchaser  are  the  best 
judges.  Nor  is  it  any  reason  for  saying  that  would  be  a  means 
by  which  purchasers,  without  any  real  cause,  would  frequently 
obtain  an  excuse  for  rejecting  contracts  when  prices  had  dropped. 
The  non-fulfillment  of  any  tenn  in  any  contract  is  a  means  by 
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which  ft  porcbaser  is  able  to  get  rid  of  the  oontract  when  prices 
have  dropped ;  but  that  is  no  reason  why  a  term  which  is  f  onnd 
ia  a  contract  should  not  be  fulfilled."  Pages  465,  466.  "It 
was  suggested  that  even  if  the  construction  of  the  contract  be  ai 
I  have  stated,  still  if  the  rice  was  not  pat  on  board  in  the  pai^ 
ticnlar  months,  that  would  not  be  a  reason  which  would  justify 
the  appellants  in  having  rejected  the  rice  alt(%ether,  but  that  it 
might  afford  a  ground  for  a  cross-action  by  them  if  they  could 
show  that  any  particular  damage  resulted  to  them  from  the  rice 
not  having  been  put  on  board  in  the  months  in  question.  Afy 
lords,  I  cannot  think  that  there  is  any  foundation  whatever  for 
that  argument  If  the  construction  of  the  contract  be  as  I  have 
said,  that  it  bears  that  the  rice  is  to  be  put  on  board  in  the  months 
in  question,  that  is  part  of  the  description  of  the  subject-matter 
of  what  is  sold.  'Wihat  is  sold  is  not  300  tons  of  rice  in  gross 
or  in  general.  It  is  300  tons  of  Madras  rice  to  be  put  on  board 
at  Madras  daring  the  particular  months."  "The  pliuntiff,  who 
sues  upon  that  contract,  has  not  launded  his  case  until  he  has 
ahown  that  he  has  tendered  that  thing  which  has  been  contracted 
for,  and  if  he  is  unable  to  show  that,  'he  camnot  claim  any  dam- 
ages for  the  non-fulfillment  of  the  contract."   Pages  467,  468. 

Lord  Blackburn  said:  "If  the  description  of  the  article  ten- 
dered is  different  in  any  respect,  it  is  not  the  artide  bargained 
for,  and  the  other  party  is  not  bound  to  take  it.  I  think  in  this 
case  what  the  parties  bargained  for  was  rice,  shipped  at  Madras 
or  the  coast  of  Madras.  Equally  good  rice  might  have  been 
shipped  a  little  to  the  north  or  a  little  to  the  south  of  the  coast  of 
Madras.  I  do  not  quite  know  what  the  boundary  is,  and  prob- 
ably eqaally  good  rice  might  have  been  shipped  in  February  as 
was  shipped  in  March,  or  equally  good  rioe  might  have  been 
shipped  in  May  as  was  shipped  in  April,  and  I  dare  say  equally 
good  rice  might  have  been  put  on  board  another  ship  as  that 
which  was  put  on  board  the  'lEajah'  of  Cochin.  But  the  parties 
have  chosen,  for  reasons  best  known  to  themselves,  to  say:  Wo 
baigain  to  take  rice,  shipped  in  this  particular  region,  at  that 
particular  time,  on  board  that  particular  ship ;  and  before  the 
defendants  can  be  compelled  to  take  anything  in  fulfillment  of 
that  oontract  it  must  be  shown  not  merely  that  it  is  equally  good, 
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bat  that  it  is  the  same  article  as  they  have  bargained  for,  otiier- 
wise  they  are  not  bound  to  talK  it."    2  App.  Cas.  480,  4S1. 

Soon  after  tJiat  decision  of  the  House  of  Lords,  two  eases  vera 
determined  in  the  Court  of  Appeal.  In  Renter  t,  Salft,  4  C,  P. 
Dir.  239,  under  a  contrsict  for  the  sale  of  "about  25  tons  (more 
or  leas)  black  pepper,  October  (and  or)  November  shipment, 
from  Fenang  to  London,  the  name  of  the  vessel  or  vessels,  marks, 
and  full  particulars  to  be  iteclared  to  the  buyer  in  writing  within 
-  60  days  from  date  of  bill  of  lading, ' '  the  seller,  within  the  60 
dajB,  declared  25  tona  by  a  particular  vessel,  of  which  only  20 
tons  were  shipped  in  November,  and  five  tons  in  Dec«u'ber;  and 
it  was  held  that  the  buyer  had  the  right  to  refuse  to  receive  any 
part  of  the  pepper.  In  Honck  v.  Muller,  7  Q.  B.  Div,  &2,  under 
a  contract  for  the  sale  of  2,000  tons  of  pig-iron,  to  be  delivered  to 
the  buyer  free  on  board  at  the  maker  'a  wharf,  ' '  in  November,  or 
equally  over  November,  December,  and  January  next,"  the  buyer 
failed  to  take  any  iron  in  Novemher,  but  demanded  delivery  of 
one-third  in  December  and  one-third  January;  and  it  was  held 
that  the  seller  was  justified  in  refusing  to  deliver,  and  in  giving 
notice  to  the  buyer  that  he  considered  the  contract  as  cancelled 
by  the  buyer's  not  taking  any  iron  in  November. 

The  plaintiff  in  the  case  at  bar  greatly  relied  on  the  very  recent 
decisi<ai  of  the  House  of  Lords  in  Meisey  Co.  v.  Naylor,  9  App, 
Cas.  434,  aflirmiag  the  judgment  of  the  Court  of  Appeal  in  9  Q. 
B.  Div.  648,  and  following  the  decision  of  the  Court  of  Common 
Pleas  in  Freeth  v.  Burr,  L.  B.  9  C.  P.  208.  But  the  point  tfiere 
decided  was  that  the  failure  of  the  buyer  to  pay  for  the  first  in- 
stalment of  the  goods  upon  delivery  does  not,  unless  ^e  circum- 
stances evince  an  intention  on  his  part  to  be  no  longer  bound  by 
the  contract,  entitle  the  seller  to  rescind  the  contract,  and  to  de- 
cline to  make  further  deliveries  under  it.  And  the  grounds  of 
the  decision,  as  stated  by  Lord  Chancellor  Selbonra  in  moving 
judgment  in  the  House  of  Lords,  are  applicable  only  to  Qxe  case 
of  a  failure  of  the  buyer  to  pay  for,  and  not  to  that  of  a  failure 
of  the  seller  to  deliver,  the  first  instalment.  The  Lord  ChanoeU 
lor  said:  "The  contract  is  for  the  purchase  of  5,000  tons  of  steel 
blooms  of  the  CMnpany's  m»nufactare;  therefore  it  ia  one  con- 
tract for  the  purchase  of  tiiat  quantity  of  steel  blooms.  No  doubt 
there  are  subsidiary  terms  in  the  contract,  as  to  the  time  of  deliv- 
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eiy — 'delivery  of  1,000  tons  monthly,  commencing  Janaar;  next' 
— and  as  to  the  time  of  payment — 'payment  net  cash  within  three 
days  ftfter  receipt  of  ^pping  documents' — but  that  does  not 
split  up  the  contract  into  as  many  contracts  as  there  shall  be 
deliveriee  for  the  purpose  of  so  many  distinct  qnantities  of  iron. 
It  is  quite  consist^it  with  the  natural  meaning  of  the  contract 
that  it  ia  to  be  one  contract  for  the  purchase  of  that  quantity  of 
iron  to  be  delivered  at  tbose  times  and  in  that  manner,  and  for 
which  payment  is  so  to  be  made.  It  is  perfectly  clear  that  no 
particular  payment  can  be  a  condition  precedent  of  the  entire 
contract,  because  the  delivery  under  the  ccmtract  was  most  cer- 
tainly to  precede  payment ;  and  that  being  so,  I  do  not  see  how, 
without  express  words,  it  can  possibly  be  made  a  cimdition  prece- 
dent to  the  snbsequent  fnlfillment  of  the  unfilled  part  of  the  con- 
tract by  the  delivery  of  the  undelivered  steel. "    9  App.  Cas.  439. 

Moreover,  although  in  the  Court  of  Appeal  dicta  were  uttered 
tending  to  approve  the  decision  in  Simpson  v.  Crippin,  and  to 
disparage  the  decisions  in  Hoare  v.  Eennie  and  Honck  v.  MuUer, 
above  cited,  yet  in  the  Hoose  of  Lords  Simpson  v.  Crippin  was 
not  even  referred  to,  and  Lord  Blackburn,  who  had  ^ven  Uie 
leading  opinion  in  that  case,  as  well  as  Lord  Bramwell,  who  had 
delivered  the  leading  opinion  in  Honck  v.  MvUer,  distinguished 
Hoare  v.  Bennie  and  Honck  t.  MuUer  from  the  case  in  judg- 
ment    9  App.  Cas.  444,  446. 

Upon  a  review  of  the  English  decisions,  the  rule  laid  down  in 
the  earlier  oases  of  Hoare  v.  Rennie  and  Coddington  v.  Faleologo, 
as  well  as  in  the  later  cases  of  Reuter  v.  Sala  and  Honck  v.  Mul- 
ler,  appears  to  us  to  be  supported  by  a  greater  weight  of  author- 
ity than  the  rule  stated  in  the  intermediate  oases  of  Simpson  v. 
Crippin  and  Brandt  v.  Lawrence,  and  to  accord  better  with  the 
general  principles  affirmed  by  the  Honse  of  Lords  in  Bowes  v. 
Shand,  while  it  in  no  wise  contravenes  the  decision  of  that  tribu- 
nal in  Mersey  Go,  v.  Naylor.  In  tJiis  country  there  is  less  judi- 
cial authority  upon  the  questiwi.  The  two  cases  most  nearly  in 
point  that  have  come  to  onr  notice  are  Hill  v.  Blake,  97  N.  Y.  216, 
which  accords  with  Bowes  v.  Shand,  and  King  Philip  Mills  v. 
Slater,  12  R.  I.  82,  which  approves  and  follows  Hoare  v.  Rennit;. 
The  recent  eases  in  the  Sapreme  Court  of  Pennsylvania,  cited  at 
the  bar,  support  no  other  conclusion.    In  Shinn  v.  Bodine,  60  Pa. 
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St.  182,  tlie  point  decided  was  that  a  contract  for  the  purchase  of 
800  tons  of  coal  at  a  certain  price  per  toa,  "coal  to  be  d€liTered 
on  board  Tetsels  as  sent  for  diuing  the  months  of  Aagust  and 
September,"  was  an  entire  contract,  under  which  notiiing  was 
payable  until  delivery  of  the  whole,  and  therefore  the  seller  bad 
no  right  to  rescind  the  contraet  upon  a  refosal  to  pay  for  one 
cargo  before  that  time.  In  Morgan  v.  McKee,  77  Pa.  St.  223, 
and  in  Scott  v.  Kittanning  Coal  Co.,  89  Pa.  St.  231,  the  buyer's 
ri^  to  rescind  the  whole  contract  npon  the  failure  of  the  seller 
to  deliver  one  instalment  was  denied,  only  because  that  right 
had  been  waived,  in  the  one  case  by  unreasonable  delay  in  assert- 
ing it,  and  in  the  other  by  having  accepted,  paid  for,  and  used  a 
previous  instabnent  of  the  goods.  The  decision  of  the  Supreme 
Judicial  Court  of  Maesachosette  in  Winchester  v.  Newton,  2 
Allen,  492,  resembles  that  of  the  House  of  Lords  in  Mersey  Co. 
v.  Naylor. 

Being  of  opinion  that  the  plaintiff's  failure  to  make  such 
sMpments  in  February  and  M^rcb  as  the  contract  required  pre- 
vents his  maintaining  t^is  action,  it  is  needless  to  drwell  upon  the 
further  objection  that  the  shipments  in  April  tKd  not  comply 
witii  the  contract,  because  the  defendants  oould  not  be  compelled 
to  take  about  1,000  tons  out  of  the  larger  quuitity  shipped  in 
that  mon^,  and  the  plaintiff,  after  onee  designating  the  names 
of  vessels,  as  the  contract  bound  him  to  do,  oould  not  substitute 
other  vessels.  See  Busk  v.  Spence,  4  Camp.  329;  Graves  v. 
Legg,  9  Exch.  709 ;  Reuter  v.  Sala,  above  cited. 

Judgment  affirmed. 


SAHB  SDBJBCTT — SALES  BT  SAMPLE.* 

BRADFORD  v.  MANLY. 
13  Mass.  139.    1816. 

Assumpnt,  to  recover  the  difference  in  value  between  two 
casb9  of  cloves,  alleged  to  be  sold  by  sample,  to  the  plaintiff,  and 
the  cloves  actually  delivered  in  virtue  of  the  sale.    At  the  trial, 

*Bee  Seo.  10B3,  Vol.  8,  Cyclopedia  of  Lmw. 
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tbe  plaintiif  produced  a  bill  of  parcels  of  nz  hmidred  and  two 
pounds  of  cloves  at  one  dollar  fifty  cents  per  pound,  on  which 
payment  was  acknowledged  by  the  defendant.  He  then  pro> 
duced  a  witness  who  testified  that  on  the  4th  of  Janaary,  1814, 
the  defendant  came  to  the  plaintiff's  store,  with  a  sample  of 
cloves  in  a  paper,  andacdied  the  plaintiff  if  he  wished  to  purchase 
some  cloves.  The  witness  examined  the  sample,  and  found  the 
cloves  to  be  of  t^  best  quality  of  Cayenne  cloves. 

Tlie  sample  was  not  taken  from  the  casks  sold,  but  from  an 
open  barrel,  out  of  which  those  ca^  had  been  filled.  In  May, 
1815,  the  casks  were  opened,  and  were  found  to  contain  a  mix- 
ture of  Cayenne  cloves  and  an  inferior  and  distinct  species  of 
the  same  article.  Before  instituting  this  suit,  and  after  the  de- 
fect was  discovered,  the  plaintiff  offered  to  return  tiie  doves, 
but  the  offer  was  not  accepted.  The  jury  returned  a  verdict  for 
the  plaintiff,  having  found  that  there  was  no  fraud  in  the  sale  on 
the  part  of  tiie  defendant. 

Paskeb,  C.  J.  The  first  point  taken  by  the  defendant's  coun- 
sel is,  that  parol  evidence  was  admitted  to  control  or  explain  the 
contract  in  writing  which  subsisted  between  the  parties. 

The  objection  goes  upon  the  supposition  that  a  common  bill  of 
parcel^  given  upon  or  after  the  purchase  of  goods,  is  evidence, 
and  tiie  only  proper  evidence,  of  such  a  contract.  But  It  is  not 
so.  The  bargain  is  usually  made  verbally,  and  without  any  in- 
tention that  it  shall  be  put  in  writing;  and  Hie  bill  of  parcels  is 
intended  only  to  show  that  the  goods  have  been  purchased  and 
paid  for.  It  is  seldom  particular,  or  descriptive  of  the  whole 
contract  between  the  parties.  But  if  it  were  not  so,  the  paper 
introduced  in  this  ease  w  ambiguous  with  respect  to  the  subject 
of  the  bargain;  and  the  ambiguity  is  latent,  so  that  parol  evi- 
dence may  be  admitted  to  explain  it.  It  states  only  that  "two 
casks  of  cloves"  were  purchased';  leavii^  it  uncertain  what  kind 
of  cloves,  of  which  it  appears  in  the  case  that  there  are  at  least 
two  kinds,  differing  materrally  in  quality  and  value.  We  think 
this  objection  was  properly  overruled. 

We  may  then  come  to  the  principal  question,  viz.,  whetiLer  the 
evidence  in  Hie  cause  proved  a  contract  to  sell  cloves  of  a  differ- 
ent kind  from  those  which  were  delivered.  The  defendant  ex- 
hibited a  sample,  by  wh»^  the  plaintiff  porchasei).     Among 
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fair  dealers  there  eonld  be  no  question  bnt  the  vendor  intended 
to  represent  that  the  article  sold  was  like  the  sample  exhibited ; 
and  it  would  be  to  be  lamented,  if  the  law  ^oald  refuse  ita  aid 
to  the  party  wiio  had  been  deceived  in  a  purchase  bo  made. 

The  objection  is,  that  no  action  upon  a  warranty  can  be  main- 
tained, unless  the  warranty  is  express;  and  that  no  otiier  action 
can  be  maintained,  unless  there  be  a  false  afl&rmation  respecting 
the  quality  of  the  article.  If  sn(^  were  the  law,  it  would  very 
much  embarrass  the  operations  of  trade,  which  are  frequently 
carried  on  to  a  large  amount  by  samples  of  the  articles  bonght 
and  sold. 

The  autliorities  cited  by  the  defendant's  counsel  have  been 
carefully  looked  into,  and  we  think  tliey  do  not  militate  with 
thia  decision ;  unless  it  be  the  case  of  the  bezoar  Btone,  Chandelor 
T.  Lopus,  Cro.  Jac.  4,  Dyer,  75,  which  we  think  would  not  now 
be  received  as  law  in  England;  certainly  not  in  our  country. 
The  vendor  sold  the  stone  as  and  for  a  bezoar  stone,  to  one  un- 
acquainted with  such  articles,  and  it  turned  out  to  be  of  inferior 
value.  The  court  held  that  no  action  would  lie ;  and  some  of  the 
judges  stated  thart  even  if  the  vendor  had  known  that  it  was  not 
a  bezoar,  and  it  had  been  so  alleged,  an  action  could  not  be  main- 
tained without  an  express  warranty.  The  other  case  is  iiiat  of 
Parkinson  v.  Lee,  2  East,  314.  There  the  hops  sold  were  of  the 
same  kind  and  quality  as  the  sample ;  but  there  was  an  unknown 
deterioration  by  fermentation,  caused  by  the  grower  of  the  hops, 
and  not  by  the  vendor.  Hops  being  usually  sold  in  pockets, 
and  the  quality  ascertained  j^  sample,  it  was  held  that  the  inno- 
cent vendor  was  not  responsible  to  the  vendee  for  an  unknown 
inherent  defect,  without  an  express  warranty.  That  case  does 
not  militate  with  our  opinion'  in  the  case  at  bar. 

The  fair  import  of  the  exhibition  of  a  sample  is,  that  the  arti- 
cle proposed  to  he  sold  is  like  thait  which  is  shown  as  a  parcel 
of  the  article.  It  is  intended  to  save  the  purchaser  the  trouble 
of  examining  the  whole  quantity.  It  certainly  means  as  much  as 
this,  "The  thing  I  offer  to  sell  is  of  the  same  kind,  and  essen- 
tially of  the  same  quality,  as  the  specimen  I  give  you."  I  do  not 
know  that  it  would  be  going  too  far  to  say  that  it  amounts  to  a 
declaration,  tiiat  it  is  equally  sound  and  good.  But  it  is  not 
necessary  to  go  so  far  in  the  present  case,  and  we  are  not  dis- 
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posed  to  question  the  correetness  of  the  decisioD  in  Parkinson 
V.  Lee. 

It  ia  express^  foond  by  the  jury  in  the  case  at  bar  that  the 
doves  delivered  were  different  in  kind  from  those  which  com- 
posed the  sample,  and  inferior  in  valne ;  not  from  decay  or  ^- 
posore,  bat  that  there  is  a  specific  difference  in  the  respective 
plants  from  which  they  are  produced.  Surely,  if  a  man  were  to 
exhibit  to  me  a  parcel  of  Hyson  tea  as  a  sample,  to  induce  me  to 
buy  a  diest,  and  I  should  pay  him  the  price  of  Hystm,  and  he 
should  deliver  me  a  chest  of  Bobea  or  Soutdioag,  I  might  re- 
cover the  difference  in  valne,  if  he  should  refuse  to  do  me  jus- 
tice, although  he  did  not  ezpreaaly  warrant  that  the  tea  in  the 
chest  was  the  same  as  that  in  the  sample.  Indeed  the  ezhibititxi 
of  a  sample  must,  in  all  fair  dealing,  stand  in  lieu  of  a  warranty 
or  affinnation.  It  is  a  silent,  symbolical  warranty,  perfectly  un- 
derstood by  the  parties,  and  adopted  sod  used  for  the  con- 
venioice  of  trade. 

The  cases  most  be  very  strong  to  cstablisb  a  principle  so  un- 
just, and  so  productive  of  distrust  and  jealousy  among  tradan, 
as  that  contended  for  hy  the  defendant's  counsel.  For  what 
purpose  is  the  sample  exhibited,  unless  it  is  intended  ae  a  repre- 
sentative of  the  thing  to  be  soldf  What  would  an  honorable  mer- 
chant say  if,  when  he  took  from  a  mass  of  sngar  or  coffee  a  snail 
parcel,  and  offered  to  sell  by  it,  the  man  who  was  dealing  with 
him  diould  ask  him  if  it  was  a  fair  sample,  and  call  upon  him  to 
warrant  it  sof  Mercantile  jhonor  wonld  instantly  take  tiie  alarm, 
and  if  such  questions  shonld  become  necessary,  there  would  be 
no  need  of  that  honor  which  happily  is  now  general  and  almost 
universally  relied  apon.  lliat  there  is  not  an  unknown  and  in- 
visible defect,  owing  to  natural  causes,  or  to  previous  manage- 
ment by  some  former  dealer,  he  may  not  be  presumed  to  affirm 
when  he  shows  the  sample,  and  as  to  these  partionlais  an  ez-  - 
press  warranty  may  be  required,  consistently  with  confidence 
in  the  fair  dealing  of  the  vendor.  But  that  the  thing  is  the 
same,  tfenerically  and  specifically,  as  that  which  he  shows  for  it, 
he  certainly  nndertc&es,  and  if  a  different  thing  is  delivered,  be 
does  not  perform  his  contract,  and  most  pay  the  ctiffereaice,  or 
receive  the  thing  back  and  rescind  the  barg^iin,  if  it  is  offered 
him. 
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A  caee  similar  to  tiiis  in  principle  came  before  me  two  or 
three  years  ago.  a*  nisi  prius.  An  advertisement  appeaj^  in 
the  papers,  which  was  published  by  a  very  respectable  mercantile 
honae,  offering  for  sale  good  Caraccas  cocoa.  The  plaintiff  made 
a  purchaae  of  a  eonsideraible  quantity,  and  shipped  it  to  Spain, 
having  examined  it  at  the  store  before  he  purchased;  but  be  did 
not  know  the  difference  between  Caraccas  and  other  cocoa.  In 
the  market  to  wMch  he  shipped  it  there  was  a  considerable  differ- 
ence in  value  in  favor  of  the  Caraccas.  It  was  proved  that  the 
cocoa  was  of  the  growth  of  some  other  place,  and  that  it  was  not 
worth  BO  much  in  that  market,  I  held  that  tlie  advertisement 
was  equal  to  an  express  warranty,  and  the  jury  gave  damages 
accordingly.  The  defendants  had  eminent  counsel,  and  they 
thought  of  saving  the  question;  but  afterwards  abandoned  it, 
and  suffered  judgment  to  go.  Surely,  if  a  sample  of  Caraeeas 
cocoa  had  been  shown  to  the  purchaser  and  any  other  cocoa  had 
been  delivered  to  him,  the  case  would  not  have  been  less  strong. 

We  are  all  decidedly  of  the  opinion,  that  a  sale  by  sample  is 
tantamount  to  an  express  warranty  tliat  the  sample  is  a  true  rep- 
resentative of  the  kind.  There  must,  therefore,  be  entered  jni^- 
ment  according  to  the  verdict. 


BOOTHBT  ET  AL.  v.  PLAISTED. 
■51  N.  H.  436.    1871. 

Action  for  the  price  of  goods  sold  and  delivered.  Defense, 
the  illegality  of  the  sale.  Plaintiffs'  agent  showed  samples  of 
liquors  to  defendant,  at  the  latter's  store  in  New  Hampshire, 
and  received  an  order  for  the  goods  in  question,  subject  to  the 
gtipxUation  stated  in  tbe  opinion.  Plaintiffs  forwarded  the 
liquors  from  their  place  of  business  in  New  York,  and  defemfant 
paid  the  freight  thereon  and  used  the  liquors. 

Saboent,  J.  In  all  respects  save  one,  this  sale  of  liquor  stands 
upon  the  same  found'ation  as  the  numerous  cases  reported  in  our 
State.  That  exception  is  the  fact  that  the  defendant,  "after  ^le 
liqiiois  arrived  at  his  store,  might  examine  them,  and  if  not  ao- 
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cording  to  sample  he  need  not  accept  1^  same."  But  waiTing 
that  part  of  the  contract  for  the  present,  this  case,  aside  from 
that,  presents  Ute  same  features  of  nnmeroue  other  cases  where 
there  was  a  contract  for  the  sale  of  liquors  made  in  New  Hamp- 
shire, but  the  completed  sale  (completed  by  separating  tbe  liquors 
from  a  larger  mass  and  setting  them  apart  for  the  defendant, 
marking  and  directing  them,  and  tben  by  delivery  at  the  place 
agreed  on)  was  in  another  State.  The  charge  for  cartage  is 
waived  by  the  plaintiffs;  and  the  case  finds  that  the  defendant 
piud  the  freight  from  New  York.  Banchor  v.  "Warren,  83  N.  H. 
183 ;  Smith  &  Loagee  v.  Smith,  27  N.  H.  244 ;  Wools^  v.  BaUey, 
27  N.  H.  219;  Gaasett  v.  Godfrey,  26  N.  H.  415;  Garland  v. 
Lane,  46  N.  H.  248;  Batler  t.  Northumrberland,  50  N.  H.  33. 

Bnt  we  cannot  see  that  the  additional  proTiaon  as  to  accept- 
ance is  anything  more  than  the  law  implies  in  every  contract 
where  a  sale  is  made  by  sample  or  with  warranty,  exc^t  that  in 
this  case  it  was  agreed  that  the  defendant  should  decide  for  him- 
self whether  or  not  the  goods  were  according  to  the  sample ;  and 
he  certwnly  cannot  be  heard  to  object  that  he  himself  was  made 
the  umpire,  and  has  by  his  own  acts  decided  the  case  in  favor  of 
the  plaintlfEa. 

His  accepting  and  nsing  the  goods  is  sofflcient  proof  tiiat  tiiey 
were  considered  to  be  according  to  sample ;  and  if  they  were  fic- 
cording  to  the  sample,  then  he  had  no  right  or  power  under  the 
contract  to  refme  to  receive  them. 

What  qnestiona  might  have  arisen  had  tlie  defendant  in  fact 
refused  to  receive  them,  it  is  not  important  here  to  determine. 
Here  was  a  contract  for  a  sale  and  delivery  in  New  Toik  of  a 
certain  description  of  goods  as  per  sample.  If  ^  plaintiff  per- 
fonned  tiieir  part  of  the  contract  fully  by  delivering  at  the  time 
and  place  agreed  tlie  article  which  they  agreed-  to  famish,  then 
it  became  at  once  the  property  of  the  defendant,  and  he  woold 
ordinarily  have  no  right  to  refuse  to  accept  it.  Ordinarily  it 
would  be  a  question  for  the  jury  to  settle,  whether  the  goods  de- 
livered were  according  to  contract  or  like  the  sample,  Bnt  in  this 
case  the  parties  agreed  that  that  fact  should  be  referred  to  the 
defendant,  and  he  has  decided  the  case  in  favor  of  the  plaintiffs. 

The  defendant  might  refuse  to  accept  if  the  article  was  not 
such  as  the  plainti£b  had  sold  him.    He  was  at  liberty  to  refuse 
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to  reoeive  an  article  which  he  had  not  bought  or  agreed  to  take. 
Bnt  the  article  in  this  case  which  was  sold  waa  delivered  and  was 
aooepted,  and  we  think  the  contract  binda  the  defendant  from 
the  time  the  goods  were  delivered. 

A  case  in  point  is  Qibson  v.  Sterena,  8  How.  (U.  S.)  401, 
where  there  was  a  guarantee  that  certain  goods  sold  should  bear 
inspectim.  In  that  ease  the  price  had  been  paid  and  a  bill  of 
sale  of  the  goods  taken,  but  no  deliTery  of  the  goods  had  been 
made ;  they  were  left  in  the  hands  of  the  rmdor.  Taket,  C.  J., 
in  the  opini<Hi,  says:  "The  guarantee  that  the  articles  should 
pass  inspection  does  not  affect  the  (dtaracter  of  the  tranaaction, 
or  convert  it  into  an  executory  contract.  It  ia  nothing  more 
than  the  usual  wan-anty  of  the  soundness  and  quali^  of  the 
thing  aold,  which  is  taken  in  every  sale  of  personal  proper^ 
where  the  purchaser  does  not  choose  to  take  the  risk  upon  him- 
self." 2  Kent's  Oc»u.  480;  1  Parsons  on  Oon.  593;  1  Smith's 
IiMd.  Cases,  30B}  Vincent  v.  Germond,  11  JcAma.  283. . . . 

Judgment  on  tht  verdict. 
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CHAPTER  Vn. 

WARRANTT  IN  SALES  OF  PERSONAL  PROPERTY.* 

DOER  V.  FISHER 
1  Cuth.  (Mass.)  271.    1848. 

Action  for  the  price  of  two  tabs  of  batter.  Defense,  that  th« 
butter  was  sold  and«r  a  warranty  that  it  was  of  the  best  qaality, 
and  that  plaintifiE  must  prore  that  it  was  of  such  quality.  Under 
the  directiou  of  the  trial  judge,  whioh  is  stated  in  the  opinion, 
the  jury  returned  a  verdict  for  the  plaintiff. 

Shaw,  C.  J.  This  cause  has  been  argued,  on  the  part  of  the 
defendant,  as  if  the  suit  were  brought  upon  an  open,  unexecuted 
contract  for  the  purchase  of  goods;  whereas  the  declaration  is  in 
indebitatus  assumpsit  for  goodb  sold  and  delivered.  To  main- 
tain this  action,  it  is  not  necessary  to  set  out  His  contract  of  sale, 
with  its  conditions  and  limitations;  it  is  enough  tx>  prove  an 
agreement  for  a  sale  of  the  goods,  at  a  fixed  price  in  money,  or 
without  a  price  (in  which  case  the  law  implies  an  agreement  to 
pay  so  much  as  they  are  worth),  and  an  aetnal  delivery,  whereby 
a  debt  arises.  A  delivery  by  the  vendor  implies  an  acceptance 
by  the  vendee.  An  offer,  by  the  vendor,  not  accepted  by  the  ven- 
dee, may  be  a  good  tender,  and  a  good  performance  on  his  part, 
but  it  is  not  a  delivery.  If  there  are  oonditions  annexed  to  the 
agreement  of  sale,  respecting  the  quality,  or  other  circumstanoes, 
which  are  not  complied  with  by  the  vendor,  the  vendee  slionld 
decline  to  accept  the  goods;  but,  if  he  does  accept  them,  the 
acceptance  ia  a  waiver.  And  so,  in  an  iiidebitatus  assumpsit,  for 
goods  sold  and  delivered,  the  plaintiff  must  prove  m  delivery,  or 
be  will  fail  in  the  action.  And  this  is  not  oonfined  to  IHk  case  of 
an  implied  asBumpsit,  on  a  quantum  vaiebat;  if  the  sale  be  msde 
by  an  express  contract,  not  under  seal,  and  tibe  goods  are  acf  ually 
delivered,  it  is  sufflcient  to  allege  that  the  defendant  is  indebted 

■  See  8eoa.  10H-10B9,  Vol.  8,  Oydopedla  of  Law. 
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to  the  plaintiff  for  goods  sold  and  delivered,  and  die  lav  implies 
a  promise  to  pay.  No  matter,  therefore,  what  may  have  been 
the  terms  and  conditions  under  which  goods  are  soldi  and  deliv- 
ered ;  if  nothing  remain  but  the  obligation  to  pay  for  them,  this 
is  a  debt,  the  existence  of  which  supports  the  allegation  of  being 
indebted,  and  snpeisedee  the  necessity  of  settii^  out  specially 
such  terms  and  conditions. 

"Where  goods  have  been  sold  and  actoally  delivered  to  the 
defendant,  though  under  a  special  agreement,  it  is  in  general 
sufficient  to  declare  on  the  indebitatus  count,  provided  the  con- 
tract were  to  pay  in  money,  and  the  creddt  be  expired."  1  Obit. 
Plead.  338. 

This  is  not  a  mere  technical  rule  of  pleading,  but  a  sound  role 
of  law  and  justice,  growing  out  of  the  nature  of  a  sale.  Were  it 
otherwise,  and  were  the  plaintiff,  after  a  delivery  of  goods  on  a 
contract  of  sale,  boond  to  prove  the  terms  and  conditions  of  such 
sale,  and  to  prove  affirmatively  that  he  had  oomplied  with  those 
conditions,  on  his  part,  the  result  would  be  that  the  vendee, 
having  accepted  the  goods  aa  and  for  the  goods  contracted  for, 
and  without  offenng  to  return  them,  or  giving  notice  to  the 
vendor  to  come  and  take  them  back,  might  hold  and  retain  the 
goods,  without  paying  anything  for  them.  The  vendor  could 
not  recover  them  back  in  an  action,  because  he  has  delivered 
them  to  the  vendee,  in  pursuance  of  a  contract,  as  his  own. 

It  is  asked,  then,  has  the  vendee  no  remedy  against  the  v^idor, 
after  delivery,  if  the  vendee  fails  to  derive  the  benefits  expected 
and  stipulated  for  on  the  salel  Certainly  not.  If  he  has  been 
deceived  as  to  the  title,  quality  or  character  of  the  thing  pur- 
chased, he  may  rescind  the  contract,  restore  or  tender  back  the 
goods,  and  recover  back  the  purchase  money ;  or  be  mt^  be  se- 
cured by  a  warranty  on  the  sale.  The  law,  on  the  sale  of  per- 
sonal property,  implies  a  warranty  of  good  title,  so  that  if  the 
vendee  be  deprived  of  his  purchase  by  a  paramount  title,  he  has 
a  remedy  on  his  warranty.  Or  he  may  take  an  express  warrant, 
as  to  the  quality,  condition,  value,  age,  origin,  or  other  eircum- 
stancesi  respecting  the  thing  sold.  But  a  warranty  is  a  separate, 
independent,  collateral  atipnlation,  on  the  part  of  the  vendor, 
with  the  vendee,  for  which  the  sale  is  the  consideration,  for  the 
existence  or  trutii  of  some  fact,  relating  to  the  thing  sold.    It  is 
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not  strictly  a  condition,  for  it  neither  Boapends  nor  defeats  the 
completion  of  the  sale,  the  vesting  of  tiie  thing  sold  in  the  vendee, 
nor  the  right  to  the  purchase  money  in  the  vendor.  And,  not- 
withstanding such  warranty,  or  any  hreach  of  it,  the  vendee  may 
hold  the  goods,  and  have  a  remedy  for  his  damages  by  action. 

But,  to  avoid  circuity  of  action,  a  warranty  may  be  treated  as 
a  condititm  aubeeqaent,  at  the  election  of  the  vendee,  who  may, 
npon  a  breach  thereof,  rescind  the  contract  and  recover  back 
the  amount  of  his  purchase  money,  as  in  case  of  fraud.  But  if 
he  doea  this  he  must  first  return  the  property  gold,  or  do  every- 
thing  in  his  power  requisite  to  a  complete  restoration  of  Uie 
property  to  the  vendor,  and  without  this  he  cannot  recover.  Con- 
ner V.  Henderson,  15  Mass.  319 ;  Kimball  v.  Cunningham,  4  Mass. 
502 ;  Perley  v.  Baleh,  23  Pich.  283.  Such  a  restoration  of  iha 
goods  and  of  all  other  benefits  derived  from  the  sale  is  a  direct 
condition,  without  a  compliance  with  which  the  vendee  cannot 
rescind  the  contract  and  recover  back  the  money  or  other  prop- 
erty paid  or  delivered  on  the  contract. 

But  his  other  remedy  is  by  an  action  on  the  warranty,  or  con- 
tract  of  the  vendor,  on  which,  if  there  be  a  breach,  he  will  recover 
damages  to  the  amount  of  the  loss  sustained  by  the  breach,  what- 
ever that  may  be.  If  it  be  a  warranty  of  the  quality  of  goods, 
and  the  breach  alleged  is  that  the  goods  delivered  were  inferior 
to  the  goods  stipulated  for,  the  damage  will  ordinarily  be  the 
difference  in  value  between  the  one  and  the  other.  Such  an  ac- 
tion afRrms  instead  of  disaffirming  the  contract  of  sale,  leaves 
the  property  in  the  vendee,  and  gives  damages  for  tlie  breach  of 
such  separate,  collateral  contract  of  warranty. 

This  remedy  is  so  familiar  that  it  scarcely  requires  to  be  sup- 
ported and  explained  by  authorities.  But  it  naturally  requires 
an  action  to  be  brought  by  the  vendee  against  the  vendor,  which, 
if  the  vendor  b  at  the  same  time  suing  for  the  price,  is  a  cross 
action. 

But  the  general  tendency  of  modem  judicial  decisions  has 
been  to  avoid  circuity  and  moltiplicity  of  actions,  by  allowing 
matters  growing  out  of  the  same  transaction  to  be  given  in  evi- 
dence by  way  of  defense,  instead  of  requiring  a  cross  action, 
when  it  can  be  done  without  a  violation  of  principle,  or  great 
inconvenience  in  practice. 
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And  it  has  lately  been  decided,  in  tliis  coart,  after  considera- 
tion and  upon  a  review  of  IJie  authorities,  that,  when  a  croas  ac- 
tion will  lie  for  a  deceit  in  the  sale  of  a  chattel,  the  deceit  may 
be  given  in  evidence  in  reduction  of  the  damages,  in  a  suit  for 
the  purchase  money.  Harrington,  v.  Stratton,  22  Pick.  510.  And 
the  principles  which  govern  that  case  are  precisely  applicable 
to  the  case,  where  a  cross  action  will  lie  to  recover  damages  on 
a  breach  of  warranty  on  a  sale,  and  the  same  may  be  given  in 
evidence,  and  a  like  amount  deducted  from  the  purchase  money, 
in  aaseGsing  damages  in  a  auit  by  the  vendor  for  the  price.  Poul- 
ton  V.  Lattimore,  9  B.  &  Or.  259 ;  Perley  v.  Balch,  23  Pick.  283, 

It  appears  by  the  report  in  the  present  case  that  these  are 
the  principles  on  which  the  trial  of  the  action  proceeded.  The 
plaintiff  must  first  have  proved  a  sale  and  delivery  of  the  two 
tubs  of  butter.  Some  objection  was  made  to  the  plaintiff's 
account  book;  but  it  was  not  alluded  to  in  the  argument.  In- 
deed, the  other  proof  tends  to  show  that  the  defendant  agreed  to 
take  the  two  tubs  of  butter,  and  directed  the  plaintiff  to  leave 
them  at  his  store,  which  the  plaintiff  did  the  same  day.  No 
offer  was  made  afterwards  to  return  the  butter.  No  notice  was 
given  to  the  defendant  to  take  it  away.  This  was  evidence 
from  whM^  a  jury  mi^t  well  infer  a  sale  and  deliveiy.  ^nie 
only  way,  then,  in  which  the  defendant  could  avail  himself  of 
proof  of  warranty  of  quality,  and  a  breach  of  it,  was  in  obtaining 
a  reductiim  of  damages,  by  way  of  set-off,  in  nature  of  a  cron 
action,  and  as  a  substitute  therefor.  Had  the  defendant  brought 
his  action,  it  ia  quite  clear,  that  the  burden  of  proof  would  have 
been  on  him  to  prove  sach  warranty  and  breach,  and  the  dun- 
age  sustained  by  it.  The  burd^L  was  on  him  in  the  same  man- 
ner,  when  he  resorted  to  this  line  of  defence,  as  a  substitute  for 
a  cross  action.  We  are  of  opinion,  therefore,  that  the  direction 
of  the  judge  was  strictly  correct,  that  if  the  article  was  sold  to 
the  defendant  with  a  warranty  as  to  its  quality,  or  with  a  rep- 
resentation amounting  to  a  warranty,  the  burden  of  proof  was 
on  the  defendant,  to  show  that  it  was  not  equal  to  the  warranty. 
Exceptiong  overruled  and  judgment  on  the  verdict. 
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OHAPMAN  V.  MITRCH. 
19  Johns.  290.    1823. 

Ajnumpsit  for  breach  of  an  expreas  "warraDty  of  the  sonndness 
of  a  horse  traded  by  defendant  to  plaintifi.  On  the  trial, 
plaintiff  offered'  to  ahow  that  defendant  at  the  time  of  the  trade 
represented  his  horse  to  be  sound,  but  that  he  was  onsoond, 
having  the  diseaae  called  the  yellow  water,  of  which  he  died  the 
following  day.  The  evidence  was  ezcladed  as  not  tending  to 
prove  an  expreaa  warranty, 

Spencer,  C.  S.,  delivered  the  opinion  of  the  court.  In  the 
various  cases  which  have  been  cited,  it  appears,  abundantly,  that 
when  the  action  is  founded  on  a  wart&nty  of  the  soundness  of 
a  chattel  sold,  a  warranty  must  be  proved';  but  it  nowhere  ap- 
pears, that  it  is  necessary  that  the  vendor  should  use  the  express 
words,  that  he  warranted  the  soundness.  If  a  man  should  say, 
on  the  sale  of  a  horse,  "I  promise  yon  the  horse  is  sound,"  it  is 
diiBcnlt  to  conceive  that  this  is  not  a  warranty,  and  an  ezpreiss 
one  too.  Peaie  (on  Evid.  28)  says:  "In  an  action  on  a  war- 
ranty, the  plaintiff  must  prove  the  sale  and  warranty."  "In 
general,"  h«  says,  "any  representation  made  by  the  defendant 
of  the  state  of  the  thing  sold,  at  the  time  of  the  sale,  will  amount 
to  the  warranty."  He  adds,  "But  where  the  defendant  refers 
to  any  document,  or  to  his  belief  only,  in  such  cases  no  action 
is  maintainable,  without  proof,  that  he  knew  he  was  representing 
a  falsehood."  In  eveiy  action  on  a  warranty,  it  must  be  shown 
that  there  was  an  express  and  direct  afOrmation  of  the  quality 
and  condition  of  the  thing  sold,  as  contradistinguished  from 
opinion,  etc.,  and  when  that  is  made  out,  it  would  be  an  anomaly 
to  require  that  the  word  warrant  should  be  used.  Any  words 
of  equivalent  import,  showing  the  intention  of  the  parties,  that 
there  should  be  a  warranty,  will  suffice.  In  the  present  case, 
the  plaintiff  offered  to  prove  what,  under  the  circumstances, 
might  be  an  express  warranty;  and  Uiat  was  for  the  considera- 
tion of  the  jury,  under  the  advice  of  the  court.  Seixas  v.  Woods, 
2  Caines,  56;  Pasley  v.  Freeman,  3  Term  Bep.  57;  Cramer  t. 
Bradahffw,  10  Johns.  Bep.  4M. 

The  judgmoit  most  be  reversed,  and  a  venire  de  novo  awarded 
to  the  court  below.  Judgment  reverted. 
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BIiAOE:MOItE  T.  FAIBBANK,  MOBSE  &  CO. 
79  la.  283.    1890. 

Action  for  damages  for  breacli  of  warranty  on  tlie  Bale  of 
machinery.  From  a  verdict  and  judgment  for  the  plaintiff  the 
defendant  appeals. 

Robinson,  J.  The  agreement  under  which  the  machinery  in 
controversy  was  sold  was  in  writing  and  in  the  form  of  an  order. 
The  portionfl  material  to  a  determination  of  the  questions  raised 
on  this  appeal  are  as  follows: 

"MESssa  FAiBfiANE,  MoBSB  &  Co.,  Chicago. — ^Please  furnish 
me  at  once  the  following  named  goods :  .  . .  One  twenty-fiTe-horse 
power  Standard  Westinghouse  engine;  one  thirty-horse  power 
boiler,  with  fixtures  complete;  and  machines  as  follows:  One 
Bteam  pump,  with  sufficient  capacity  to  supply  boiler  and  heater 
with  water  taken  from  the  well;  .  . ,  one  stiUwell  heater  and  con- 
nections complete.  .  .  .  This  order  is  for  the  engine  and  boiler 
at  Lesterville,  Dakota  Territory,  with  fixtures  complete,  except 
inspirator  and  heater.  Said  outfit  to  be  in  good  order,  except 
from  exposure  to  weather  at  Lesterville,  which  haa  not  damaged 
the  real  merits  of  the  machinery." 

The  machinery  specified  in  the  agreement  was  ddivered  t« 
plaintiff.  The  petition  alleges  that  the  ntachinery  was  warranted 
to  be  sufficient  to  furnish  "the  motive  power  for  the  Aplington 
Grist  and  Flouring  Mills,  and  be  sound,  and  do  good  work,  speci- 
fied in  said  warranty.  .  .  .  That  on  a  specified  test  thereof  said 
engine,  machinery,  and  appliances  sold  by  defendant  to  plaintufF 
proved  defective  and  insufficient,  in  this :  That  it  throws  crank 
case  oil  into  the  heater  and  boiler,  so  as  to  render  it  dangerouj^ 
and  entails  great  expense  in  its  operation,  and  is  insufScient  to 
furnish  the  motive  power  for  plaintiff's  said  mill."  l^e  answer 
denies  the  said  warranty,  denies  the  alleged  defects  in  the  ma- 
chinery, «nd  avers  tbat  the  cause  of  the  throwing  of  crank  oil 
into  the  heater  and  boiler  was  the  use  by  the  plaintiff  of  an  open 
heater,  without  an  oil  extractor.  .  .  .  The  answer  further  avers 
t^at  defendant  was  not  the  manufacturer  of  the  machinery  in 
question,  and  that  in  the  sale  thereof  it  acted  only  as  agent  for 
the  manufacturer,  the  WestJngluniSfl  Mad^e  Wo^.  .  .  . 
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Vil,  Appellant  compUinB  of  the  refusal  of  the  court  to  give 
certain  instmctions  asked  hy  it  and  of  the  giviag  of  a  portion 
of  a  charge  on  the  same  subject,  which  is  as  follows:  ^' Under 
this  contract,  it  was  the  duty  of  the  defendant  to  furnish  to  the 
plaintiff  an  engine  of  the  kind  described,  of  twenty-five-horse 
po¥rer,  and  all  other  nraehiDery  and  appliances  specified  in  the 
contract,  in  good  condition,  andi  fit  for  use,  except  as  damaged 
by  exposure  to  the  weather  at  Lesterrille,  Dakota;  and  if  the 
defendant  failed  and  refused  to  furnish  the  plaintiff  the  said 
machiDery  in  the  condition  specified  it  vonld  be  liable  to  the 
plaintiff  for  damagee  in  such  sum  as  yon  may  find  from  the 
evidence,  and  under  the  instructions  he  has  suffered."  Appel- 
lant contends  that  its  contract  would  have  been  fully  complied 
with,  had  it  delivered  to  pladntiff  a  Standard  WestinghoTise  en- 
gine in  the  condition  in  which  such  engines  are  turned  out  at 
the  factory,  whereas  the  inatrucUon  given  required  defendant 
to  deliver  a  'Westinghonae  engine  in  good  condition,  and  fit  for 
use,  except  as  danvaged  by  the  weather;  or,  in  other  words, 
that  the  court  construed  the  ocmtract  to  include  a  wajrranty  that 
the  en^e  to  be  delivered,  not  only  had  not  suffered  injury,  ex- 
cept by  the  weather  since  it  left  the  hands  of  the  manufactorer, 
but  also  that  it  was  so  constmcted  as  to  be  fit  for  use,  and  for 
the  use  plaintiff  desired  to  make  of  it.  The  rule  in  regard  to 
an  implied  warranty  of  quality  has  been  stated  as  follows:  "So 
far  89  an  ascertained  specific  chattel,  already  existing,  and  which 
the  buyer  has  inspected,  is  concerned,  the  rule  of  caveat  emptor 
admits  of  no  exception  by  implied  warranty  of  quality.  Bat 
where  a  chattel  is  to  be  made  or  sapplied  to  the  order  of  the 
purchaser,  there  is  an  implied  warranty  that  it  is  reasonably  fit 
for  the  purpose  for  which  it  is  ordinarily  used,  or  that  it  is  fit 
for  the  special  purpose  intended  by  the  buyer,  if  that  purpose 
be  communicated  to  the  vendor  when  the  order  is  given."  2 
Benj.  Sales,  §  966.  See,  also.  King  v.  Oottachalk,  21  Iowa,  &13. 
In  this  case  plaintiff  had  not  inspected  the  property  ordered, 
and  had  no  opportunity  to  do  so  when  the  order  was  given.  On 
the  other  hand,  defendant  knew  the  use  for  which  the  property 
was  intended.  Therefore,  unless  excluded  by  the  terms  of  the 
order,  there  was  an  implied  warranty  that  the  property  was  fit 
for  the  designed  use,  and  that  it  was  in  merchantable  conditicHL 
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Appellant  contends  that  the  order,  ia  effect,  contains  an  express 
warranty  that  the  property  Bb&M  be  in  good  order;  hence  that 
implied  warranties  most  be  excluded.  It  is  true  that  as  a  gen- 
eral rule,  no  warranty  will  be  implied  where  the  parties  have 
expressed  in  words  the  warranty  by  which  they  mean  to  be 
bound  (2  Benj.  Sales,  §  1002) ;  but  the  rule  does  not  extend  to 
the  exclusion  of  warranties  implied  by  laiw,  where  they  are  not 
excluded  by  the  terms  of  the  contract.  Thus,  an  express  war- 
ranty of  title  does  not  exclude  an  implied  warranty  of  quality. 
2  Benj.  Sales,  g  1002,  note  40,  and  cases  therein  cited;  Merriam 
V.  Field,  24  Wis.  640;  Boothby  v.  Scales,  27  Wis.  632;  Roe  v. 
Bachddor,  41  Wis.  360;  Wilcox  v.  Owau,  64  Ga.  601;  10  Amer. 
&  Eng.  Cyclop.  Law.  109.  A  warranty  will  not  be  implied  in 
conflict  with  the  express  terms  of  the  agreement;  but  there  is 
no  conflict  of  that  kind  in  this  case.  The  implied  warranty  that 
the  machinery  is  fit  for  the  use  for  which  it  was  purchased  is 
in  harmony  with  the  provisions  specifying  the  power  of  the 
engine  and  boiler,  and  that  it  should  be  in  good  order,  except 
from  exposure  to  the  weather,  at  Lesterville.  We  think  the  in- 
struction in  question  was  correct,  and  that  those  asked  by  the 
defendant  were  properly  refused.  This  conclusion  is  not  in  con- 
flict with  the  cases  relied  upon  by  the  appellant,  among  which 
are  Warbasse  v.  Card,  74  Iowa,  306;  Mast  v.  Pearce,  58  Iowa, 
579;  and  Nichols  v.  Wyman,  71  Iowa,  160.  An  examination 
of  those  cases  will  show  that  they  decided,  in  effect,  that  the 
terms  -of  an  agreement  in  writing  could  not  be  varied  or  contra- 
dicted by  evidence  of  a  parol  contemporaneous  agreement  No 
question  in  regard  to  warranties  implied  by  law  was  involved. 
The  judgment  of  the  district  court  is  Affirmed. 
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HAHE   BUBJECT— BALES  Of   PB0T1SI0N8. 

SINOLAIE  T.  HATHAWAT. 
57  Mich.  60;  S3  N.  W.  459.    1885. 

Campbell,  J.  PlaintifiF  sued  defendant  for  a  balance  claimed 
to  be  dtte  for  bread.  Defendant  claimed  that  tbe  account  had 
been  balanced  by  bad  bread  returned,  and  by  a  earn  of  $10  paid 
in  Bettlement  of  acconnis.  Plaintiff  was  a  baker,  and  defend- 
ant's business  was  to  supply  ibresd  to  customers  about  the  city. 
It  appears  that  for  a  period  defendant  was  en^ployed  by  plaintiff 
to  sell  his  bread',  vad  make  returns  and  pay  for  the  bread  far- 
nished  daily.  Deif^idant  claims  that  on  several  occasions  the 
bread  famished  was  bad  and  unwholesome,  and  that  he  returned 
it  to  a  sufficient  extent  to  overbalance  his  payments,  and  that 
there  was  an  understanding  to  that  effect.  The  parties  are  di- 
rectly at  variance  on  the  facto.  There  was  a  good  deal  of  testi- 
mony showing  that  bread  was  often  made  unfit  for  use,  and  that 
plaintiff  hod  to  sell  it  for  feeding  'animals.  He  swore  there  was 
never  any  such  thing.  The  court  below  ri^tly  excluded  evi- 
dence of  a  Sunday  contract  before  the  business  was  entered  into. 
But  there  was  testimony  of  subsequent  dealings  tending  to  prove 
the  theory  of  the  defence. . . . 

The  court  also  refused  to  charge  that  plaintiff  was  snbject  by 
law  to  an  implied  warranty  that  the  bread  wa»  wholesome,  and 
in  the  chaise  stated  the  defendant's  objeeUons  to  apply  thiefly 
to  ito  marketable  quality,  and  to  its  being  soiled  externally  by 
getting  dirty  on  the  floor.  There  was,  however,  testimony  from 
several  sonrces  that  the  bread  was  unfit  for  food,  apart  from  its 
external  appe&mnce.  It  was  held  in  Hoover  v.  Peters,  18  Mich. 
51,  that  there  is  an  implied  warranty  of  wholesomeness  in  the 
sale  of  provisions  for  direct  consumption.  This  question  is  not 
discussed  in  plaintiff's  brief,  and  was  left  entirely  out  of  view 
by  the  court,  and  the  only  reference  to  it  was  in  connection  with 
an  express  contract. 

In  this  ease  defendant  was,  as  plaintiff  claims,  in  his  employ 
IS  a  peddler,  bound  to  pay  for  his  bread,  at  a  discount,  and  his 
connection  with  the  sales  brings  the  earn  within  the  same  prin- 
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ciple.  Defendant  cannot  be  treated  ae  a  purcbaser  from  a  whole- 
sale dealer  of  articles  sold  in  the  market  for  purposes  of  com- 
merce. Bread  is  an  article  sold  for  immediate  consumption, 
and  never  enters  into  commerce,  and  as  one  of  the  prime  neces- 
sariefl  of  life  is  of  no  use  tmlees  it  ia  good  for  food.  Defendant, 
as  8  m^e  middleman  between  the  baker  and  the  consumer,  and 
acting  in  his  employment,  had  a  right  to  expect  bad  bread  to  be 
made  good,  and  the  court  should  have  so  held.  Mere  externals 
he  conld  see  for  himself,  but  bad  quality  would  not  always  be 
detected  without  such  a  uiinnte  examination  as  the  circomstances 
of  such  <a  business  would  render  it  difScult  to  make. 

The  judgment  must  he  reversed  and  a  new  trial  grained. 

The  other  justices  ocmcurrecl. 


BURNBY  V.  BOLLBTT. 
16  M.  *  W.  644.    1847. 

Pabee,  B.,  now  ddivered  the  judgment  of  the  court  This  case 
was  tried  before  my  Brother  Pattesoo,  at  die  last  summer  asuzes 
for  the  county  of  Lincoln.  It  was  an  action  on  the  case,  alleging 
that  the  defendant  publicly  offered  the  carcass  of  a  pig  for  sale, 
as  and  for  food  for  man,  and  by  falsely  and  fraudulently  waj^ 
ranting  it  to  be  wholesome,  and  fit  for  food  for  man,  sold  it  to 
the  plaintiff,  who  paid  the  defendant  the  price. 

It  appeared  on  the  trial,  that  the  carcass  of  Qie  pig  was  ex- 
posed for  sale  in  the  public  street  of  Lincoln,  in  the  shop  of  one 
Penrose,  a  butcher,  when  the  defendant  bought  it,  hut  did  not 
take  it  away.  The  plaintiff  afterwards  applied  to  Penrose  to 
purchase  it,  but  being  informed  it  was  already  sold  to  tiie  de- 
fendant, be  applied  to  him,  and  agreed  with  him  to  boy  it, 
and  paid  him  for  it.  It  turned  out  that  the  pig  was  measty; 
it  became  afterwards  putrid,  was  unfit  for  food,  and  the  plaintiff, 
haying  called  on  the  defendant  to  repay  the  sum  (^ven  to  him, 
which  was  refused,  brought  this  action. 

It  did  not  appear  that  the  defendant  had  any  knowledge  of 
the  unsound  state  of  the  pig;  and  he  was  not  a  butcher,  or  dealer 
in  meat.  He  had  not  exposed  it  publicly  for  sale.  He  had 
bought  the  pig  for  his  own  use,  and  left  it  till  it  should  Be  deliv- 
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ered;  but  when  he  sold  it  to  the  plaintiff,  there  was  a  reasonable 
presumption  for  the  consideration  of  the  jury  that  he  knew  it 
■was  to  be  used  for  human  food. 

On  this  state  of  facts,  Mr.  Whitehvrst,  for  the  defendant, 
prayed  for  a  nonsuit  at  the  close  of  the  plaintiff's  caae.  The 
learned  judge  permitted  the  case  to  proceed',  reserving  the  point, 
whether  he  ought  to  have  nonsuited.  The  plaintiff  had  a  verdict, 
and  a  rule  nisi  for  a  nonsuit  having  been  obtained,  the  case  was 
fully  argued  at  the  sittings  after  last  term. 

The  armament  for  the  plaintiff  was,  that  the  sale  of  Tictoals 
to  be  used  as  food  for  man  differed  from  the  sale  of  other 
commodities,  and  that  the  vendor  of  sneh,  if  they  were  unwhole- 
some, was  liable  to  the  vendee,  without  fraud  or  warranty.  This 
position  is  laid  down,  apparently  in  genentl  terms,  in  Eeilway, 
91 ;  but  the  cases  there  referred  to,  in  the  Tear  Books,  d  Hen. 
6,  37  pi.  53,  and  11  Edw.  4,  Trin.  10,  pi.  6,  and  other  authori- 
ties, when  considered,  lead  to  this  conclusion,  that  there  is  no 
other  difference  betweeu  the  sale  of  victuals  for  food,  and  otlier 
articles,  than  this,  that  victuallers,  butchers,  and  other  common 
deelers  in  victuals  are  not  merely  in  the  same  situation  that  com- 
mon dealers  in  other  commodities  arc,  and  liable  under  the 
same  circumstances  as  they  are,  so  that,  if  an  order  be  sent  to 
them  to  be  executed,  they  are  presumed  to  undertake  to  supply 
a  good  and  merchantaible  article ;  but  they  are  also  liable  to  pun- 
ishment for  selling  corrupt  victuals,  by  virtue  of  an  ancient  stat- 
ute (certainly  if  they  do  so  knowingly,  and  probsibly  if  they  do 
not),  and  are  therefore  responsible  civilly  to  those  customers 
to  whom  they  sell  such  victuals,  for  any  special  or  particular  in- 
jury by  the  breach  of  the  law  which  they  thereby  commit.  That 
they,  the  common  dealers,  not  all  persons,  are  liable  crimi- 
nally for  selling  corrupt  victuals  tb  clear;  for  Lord  Coke 
says,  in  4  Inst  261:  "This  court  of  the  leet  may  inquire  of 
oormpt  victual,  as  a  common  nuisance,  whereof  some  have 
doubted,  both  for  that  it  is  omitted  in  the  statute  of  the  leet, 
and  of  the  weak  authority  of  the  book  of  the  9  Hen.  6,  where 
Martyn  saith  that  it  is  ordained  that  none  should  sell  oorrupt 
victual.  And  Cottismore  held  the  opinion  that  it  is  actio  popu- 
laris,  whereupon  it  is  collected  that  the  conusance  thereof  bc- 
longeth  to  the  leet;  and  Martyn  and  Neal  (11  Hen.  4),  agreeing 
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with  him,  aaiA  truly;  for,  by  the  statute  of  &1  Heo.  3,  Stat  'pil< 
lor,'  et  tombrel,'  et  asuaa'  panis  et  cervis,' '  and  by  the  statute 
made  in  tiie  reign  of  Edw.  1,  intituled  Stat,  'de  pistor^ns  et 
branatoribos,  et  aliis  vitellariis, '  it  is  ordained  that  none  shall 
sell  corrupt  victuals." 

The  statute  of  51  Hen.  3,  of  the  Pillory  and  Tumbril,  and 
Assize  of  Bread  and  Ale,  applies  only  to  vintners,  brewers, 
batchers,  and  cooks.  Amongst  other  things,  inquiry  ia  to  be 
made  of  the  vintners'  names,  and  how  they  sell  a  gallon  of  wine, 
or  if  any  corrupted  wine  be  in  the  town,  or  such  as  is  not  whole- 
smne  for  man 's  body ;  «nd  if  any  butcher  sell  contagious  fiesh, 
or  Uiat  died  of  the  murrain,  or  oooka  that  seethe  nnwholeeome 
6esb,  etc.  Lord  Coke  goes  on  to  say,  that  Britton,  who  wrote 
after  the  statute  51  Hen.  3,  and  following  the  sam.e,  saith,  "Pais 
soit  inquise  de  cenx  queux  achatent  per  un  manner  de  measure, 
et  vendent  per  meinder  measure  faux,  et  ceux  sont  punis  come 
vendors  des  vines,  et  auxi  ceux  que  serront  atteint  de  faux  aunes, 
et  faux  poys,  et  auxi  les  maoegrieves  {macBllarii,  butchers),  ei 
les  gents  qne  de  usage  vendent  a  trespassanta  (passengers)  man- 
veise  viana  corrumpos  et  wacms,  et  autrement  perillooa  a  la 
aannty  de  home,  encoontre  le  forme  de  nous  statutes. ' ' 

This  view  of  the  ease  explains  what  is  said  in  the  Year  Bo4^ 
9  Hen.  6,  53,  that  "the  warranty  is  not  to  the  purpose;  for  it  is 
ordained  that  none  shall  sell  corrupt  victuals;"  and  what  is 
said  by  Tanfield,  C.  B.,  and  Althun,  B.,  Cro.  Jac.  197,  "that 
if  a  man  sells  corrupt  victuals,  without  warranty,  an  action  lies, 
becaiuie  it  'a  against  the  commonwealth;"  and  also  explains  the 
note  of  Lord  Qale,  in  1st  Fltzherbert's  Natura  Breviom,  94, 
that  there  is  diversity  betwe^  aellii^  corrupt  wines  as  merchan- 
dise ;  for  there  an  action  on  the  case  does  not  lie  without  war* 
ranty;  otherwise,  if  it  be  for  a  tavemer  or  victualler,  if  it 
prejudice  any. 

The  defendant  in  this  case  was  not  dealing  in  Gis  way  of  a 
common  trade,  and  was  not  pnniahable  in  the  leet  for  what  he 
did.  He  merely  transferred  his  bargain  to  the  plaintiff.  He 
falls  within  the  reason  of  the  former  part  of  Lord  Hale's  dis- 
tinction; and  there  being  no  evidence  of  a  warranty,  or  of  any 
fraud,  he  is  not  liable.  The  plaintiff  ought,  therefore,  to  have 
been  nonsuited  at  the  trial,  and  this  rule  must  be  mode  absolute. 
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CCmCERNlNC  THE  DEUVERY.* 

CASTLE  V.  SWORDEB. 
30  L.  J.  Exch.  310.    1861. 

Declaration  for  goods  bargained  and  sold,  goods  sold  and  de- 
lirered,  and  on  aecoosts  stated  between  them.  Plea,  nerer 
indebted. 

At  the  trial  before  Bramwell,  B.,  the  following  faets  ap- 
peared: 

In  February,  1867,  the  traveler  of  the  plaintifiEi,  who  were 
spirit  merchants  at  Bristol,  received  a  verbal  order  from  the 
defendant,  an  innkeeper  at  Merthyr  Tydril,  for  two  pnneheona 
of  rum  and  one  of  brandy.  They  were  to  remaiin  in  bond  in 
the  warebonse  of  the  plaintifEs  till  the  defendant  wanted  them, 
for  aix  months  without  payment,  and  after  that  period  subject 
to  payment  of  rent.  The  defendant  was  to  have  six  months' 
credit.  This  order  was  accepted  by  the  plaintifEs,  who  sent  to 
the  defendant  an  invoice  specifying  by  their  marks  two  partiou- 
lar  puncheons  of  mm  and  a  hogshead  of  brandy  as  sold  to  him, 
stating  the  pnce  £S0  2s.  2d.,  and  adding  the  words  "free  for 
six  months,"  which  meant  that  the  goods  might  remain  six 
months  without  charge  in  their  warehouse.  The  plaintiffs  keep 
a  warehouse  at  Bristol,  with  a  bonded  cellar,  of  which  they  keep 
one  key  and  the  enstom-house  officers  another,  in  which  the  spir- 
its in  question  were.  The  plaintiff  were  in  the  haibit  of  receiv- 
ing and  keeping  other  persons'  goods  in  their  warehouse,  and 
charging  them  for  warehouse  room.  As  soon  as  the  brandy  and 
rum  were  sold,  the  plaintifiEa  entered  the  transfer  in  their  mm 
and  brandy  books  respectively,  specifying  the  particular  casks  as 
sold  to  the  defendant.  After  that  entry  the  plaintiffs  had  no 
power  of  gettdng  the  goods  out    On  the  plaintiffs'  traveler  call- 

*SeQ  Sees.  1100-UOS,  ToL  8,  Cyclopedia  of  Law. 
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ing  with  the  sceomit  after  1^  credit  was  expired,  he  waa  asked 
by  the  defendant  whether  be  woald  tahe  the  goods  back  or  s^ 
them  for  him.  This  the  traveler  declined.  The  defendant  aft- 
erwards, in  Febroary,  1859,  wrote  to  the  pUinttffa  asking  what 
price  they  were  willing  to  give  for  the  rum  and  bran^.  The 
spirits  remained  in  the  plaintiff'  bonded  warehonse. 

Upon  proof  of  these  facts  on  the  part  of  Uie  plaintifEs,  it  was 
objected  for  the  defendant  that  tiiere  was  no  delivery'  or  accept- 
ance to  satisfy  the  statate  of  frauds;  and  the  learned  judge  be- 
ing of  that  opinion,  a  nonsuit  was  ordered,  with  leave  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  them  for  the  specified 
price,  if  the  court  should  think  that  there  was  any  evidence 
upon  which  a  jniy  might  find  for  the  plaintifb. 

CoGKBUBN,  C.  J.  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  mnst  be  reversed,  and  that  judgment  must 
be  given  for  the  plaintiffs.  It  appears  to  me  that  the  question 
is  not  how  the  jury  would  have  found,  had  this  question  been 
left  to  than  as  a  question  of  fact,  but  whether  there  was  any 
evidence  to  go  to  the  jury  of  acceptance  and  receipt  by  the 
defendant  sufBcient  to  satisfy  the  statute  of  frauds.  I  think  that 
there  was  such  evidence.  It  appears  that  the  defendant  entered 
into  a  compact  with  the  plaintifEs'  traveler  to  buy  the  brandy  and 
rum.  The  defendant  was  to  have  the  ri^t  of  taking  them  when 
he  thought  fit,  and  in  the  meantime  the  goods  were  to  remain  in 
the  warehouse  of  the  plaintiffs,  the  sellers,  for  six.  months  with- 
out payment,  and  after  that  period  subject  to  payment  of  rent. 
It  appears  that  the  plaintiffs  hod  a  warehouse,  in  which  th^ 
kept  not  only  their  own  goods,  but  the  goods  of  other  people. 
The  plaintiffs  appropriated  to  the  defendant  certain  specified 
puncheons  and  hogsheads,  and  sent  him  an  invoice  denoting  that 
the  particular  goods  had  been  so  appropriated.  After  this  the 
defendant  proposed  to  the  plainUffs'  traveler  that  they  should 
take  the  goods  back,  and  wrote  to  the  plaintiffs  to  the  same  ef- 
fect. The  question  is,  whether  on  these  facts  there  was  evidence 
for  the  jury  of  a  constructive  acceptamce  by  the  defendant.  The 
important  particular  that  occurs  in  many  cases  of  a  lien  in  the 
vendors,  which  necessarily  imported  a  right  of  possession  in  them 
incompatible  with  a  right  of  possession  by  the  buyer,  does  not 
exist  in  this  case ;  for  for  six  months  the  buyer  was  entitled  to 
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claim  the  immediate  deliTer7  of  the  specific  goods  appropriated 
to  him.  The  questioQ  then  arises,  whether  fte  posseaaion  which 
actually  remained  in  the  sellers  was  a  possession  in  the  sellera 
by  virtne  of  their  original  property  in  the  goods,  or  whether 
it  had  become  a  possession  as  agents  and  bailees  of  the  buyer; 
if  the  latter,  there  was  a  conatroctive  pOBsession,  and  fhrongb 
it  a  constnictive  acceptance  by  the  buyer.  There  was  evidence 
in  my  opinion  that  the  pos6e8si<m  of  the  plaintiSs  had  been  con- 
verted into  a  possesMwi  as  agents  for  ihe  buyer.  For  when 
the  buyer  found  that  the  goods  had  been  appropriated  to  him, 
he  availed  himself  of  the  right  to  have  the  goods  warehoused 
in  the  general  warehouse  of  the  seller;  and  he  dealt  with  the 
goods  as  his  own,  first,  in  the  request  that  the  s^ers  would  take 
back  the  goods,  and,  failing  in  that  request,  in  asking  the  plaiu- 
tiffis  to  sell  the  goods  for  him.  Instead  of  repudiating  the  goods 
at  the  time  the  invoice  was  sent,  he  dealt  with  the  goods  as 
though  they  had  been  warehoused  and  kept  in  the  warehouse  as 
his  goods  and  on  his  behalf.  This  constructive  possession  would 
amount  to  a  constructive  acceptance  by  the  buyer.  It  is  unneces- 
sary to  consider,  whether  if  the  goods  had  turned  out  incon< 
sistent  with  the  contract,  he  ought  have  rejected  them ;  for  if  a 
man  chooses  to  waive  the  right  of  inspection,  he  loses  the  oppor- 
tunity of  exercising  it.  H«re  the  defendant  did  not  desire  to 
exercise  that  right  and  privilege  of  a  buyer  j  he  was  content  that 
the  goods  should  remain  there ;  and  therefore  the  difBculty  that 
might  present  itself  in  some  cases  does  not  arise  here.  A  man 
may  waive  his  right  of  examinatiAn,  and  trust  to  his  action  if 
the  goods  are  inconsistent  with  the  contract.  I  do  not  say  how 
the  jury  ought  to  have  found;  hot  I  am  clearly  of  iqiinion  that 
there  was  evidence  for  l^em. 


INQALLS  V.  HEBRICK. 
108  Matt.  351.    1871. 

Colt,  J.  It  was  ruled  as  mattw  of  law,  in  thia  case,  th«t  the 
jury  would  not  be  antborized  upon  this  evidence  to  find  a  deliv- 
ery of  the  baled  flocks,  sufficient  to  pass  a  title  valid  as  against 
creditors  of  the  seller. 


Digit  zed  by  Google 


176  CONCERNING  THE  DEUVBRT. 

There  was  evidence  tending  to  show  that  the  'bargain  for  the 
sale  was  mad!e  with  one  Bosworth,  an  a>gent  of  the  seller.  A 
receipted  bill  of  parcels,  signed  by  the  seller  himself,  which  con- 
tained a  description  of  the  bales  by  number,  mark,  and  weight, 
was  afterwards  delivered  by  the  agent  to  the  plaintiff.  The 
sabject-matter  of  the  sale  was  all  the  baled  flocks  then  stored  in 
the  seller's  factory.  It  was  thus  a  completed  contract  of  aale, 
and  as  between  the  parties  the  title  passed  to  the  plaintiff.  Was 
there  evidence  to  go  to  the  jury  of  a  deliver?  suESeient  as  to 
creditors  t  This  is  the  only  question,  and  in  disposing  of  it  we 
must  take  the  sale  to  have  been  made  in  good  faith  and  for  & 
valuable  consideration. 

Upon  t^s  question,  there  was  evidence  tending  to  show  that 
the  flocks  were  bought  for  resale ;  that  the  bales  were  lar^,  not 
easily  moved,  and  requiring  room  for  storage ;  that  the  plaintiff, 
having  no  convenient  place,  agreed  with  Bosworth,  at  the  time 
of  the  bargain,  to  let  them  remain  where  they  were,  and  pay 
storage,  and  directed  him  to  obtain  samples  of  the  flocks,  which 
he,  the  plaintiff,  could  take  with  him  to  New  York  to  sell  by ; 
and  thaft  Bosworth  accordingly  opened  the  bales,  took  out  sam- 
ples of  two  kinds  of  flocks,  sewed  up  the  bales,  and  gave  the 
samples  to  the  plaintiff  at  the  time  he  dielivered  the  bill  of  par- 
cels. The  plaintiff  bought  upon  his  own  previous  knowledge  of 
the  article,  having  seen  the  flocks  at  the  store-room  of  the  factory 
a  week  or  two  before.  The  samples  were  not  required  or  used 
by  him  in  reference  to  his  own  purchase,  and  Bosworth,  in  tak- 
ing them  from  the  bales,  acted  under  the  directions  and  as  the 
agent  of  the  plaintiff,  end  with  reference  to  future  sales  by 
him.  It  was  a  signiflcant  act  of  ownership  and  possession  on 
the  part  of  the  plaintiff,  after  the  sale  was  agreed  on,  through 
Bosworth,  acting  in  this  respect  as  his  agent  There  is  some- 
thing more,  therefore,  here  disclosed,  than  a  mere  contract  of 
sale  without  delivery  or  possession  under  it.  And  we  are  of 
opinion,  under  the  law  heretofore  laid  down  by  the  court,  tiiat 
the  case  should  have  been  snlmiitted,  with  proper  instructions,  to 
the  juiy.  . . . 

otions  sustained. 
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CHAPTER  DC 

THE  BUYER'S  DUTIES— ACCEPTANCE,  PAYMENT  AND  TENDER." 

TUFTS  V.  QBIPPIN. 
im  N.  C.  47;  13  8.  E.  68.     1890. 

Shbphbbd,  J.  This  is  a  case  of  first  impression  in  this  State. 
We  have  here  an  absolute  promise  of  the  defendant  to  pa;  the 
plaintiff  a  certain  sum,  it  being  the  balance  of  the  purdiaae 
money  due  the  plaintiff  apon  the  sale  of  a  soda  apparatus  to 
the  defendant.  The  sale  was  e  con^tional  one,  see  Clayton  v. 
Hester,  80  N.  C.  275;  Prick  v.  Hilliard,  95  N.  C.  117,  and  the 
cases  cited;  and,  under  the  contract,  the  defendant  took  the 
apparatus  into  bis  posaeBsion,  and  used  it  in  all  respects  as  his 
own.  Witiwut  any  negligence  <hi  the  part  of  the  defendant  and 
before  any  default  in  the  payment  of  the  purchase  money,  the 
property  was  destroyed  by  fire.  The  question  is,  who  shall  bear 
tiie  tossi  The  defendant  insists  that  it  should  fall  upon  the 
plaintiff  because  the  laransactiou  amounted'  to  nothing  more  than 
an  executory  agreement  to  sell,  and  that,  inasmuch  as  the  plain- 
tiff cannot  now  perform  the  contract,  tbe  defemdant  should  not 
be  compelled  to  pay.  It  is  very  true  that  such  contracts  are 
sometimes  called  "executory,"  as  in  the  case  of  Ellison  v.  Jones, 
4  Ired.  48,  and  the  vendee  is  also  termed  a  "bailee,"  Perry  v. 
Young,  1(^  N.  C.  466;  hut  it  must  be  observed  that  these  ex- 
pressions are  used  in  reference  to  the  strict,  legal  title  to  the 
property,  and  they  can  therefore  have  no  influence  in  the  deter- 
mination of  the  present  question,  which  is  purely  one  of  con- 
siderations for  an  absolute  promise  to  pay.  The  reoent  decision 
in  Burnley  v.  Tufts,  66  Misa.  49,  is  directly  in  point.  There,  it 
seems,  that  this  same  plaintiff  sold  a  soda  apparatus  under  a 
contract  precisely  similar  to  this,  and  the  property  was  de- 
stroyed, as  in  this  case,  after  some  of  the  notes  had  be«n  paid, 

"See  Sees.  IIM-IIOB,  Vol.  8,  GyclopedU  of  Law. 
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and  before  the  maturity  of  the  others.  The  court  decided  that 
the  plaintiff  was  entitled  to  recover  the  amount  due  upon  the 
remaioii^  notes.  As  we  entirely  coocnr  in  the  reasaung  upon 
which  the  decision  a  baaed,  we  will  repiodnoe  a  part  of  tiie  lan- 
guage of  the  opinion.  The  court  says:  "Burnley  uncondition- 
ally and  abeolately  promised  to  pay  a  certain  Bum  for  the  prop- 
erty, due  possession  of  which  he  received  from  Tufts.  The  fact 
that  the  property  has  been  destroyed  while  in  his  custody,  and 
before  the  time  for  the  payment  of  the  note  last  due,  on  pay- 
ment of  which  only  his  ngbt  to  the  legal  title  of  the  property 
would  have  accrued,  does  not  relieve  him  of  pa^nent  of  the 
price  agreed  on.  He  got  exactly  what  he  contracted  for,  viz., 
the  possession  of  the  property,  and  the  right  to  acquire  an  abso- 
lute title  by  payment  of  the  agreed  price.  The  transaction  was 
something  mm^  than  an  executory  conditional  sale.  The  seller 
had  done  all  he  was  to  do  except  to  receive  the  purchase  price. 
The  purchaeer  had  received  ell  that  he  was  to  receive  as  the 
consideration  of  his  promises  to  pay.  The  inquiry  is  not  whether, 
if  he  had  foreseen  the  contingency  which  has  occurred,  he  would 
have  provided  against  it,  nor  whether  he  might  have  made  a 
more  prudent  contract;  but  it  is  whether  iby  the  contract  he  has 
made  his  promise  absolute  or  conditional.  The  contract  was  a 
lawfol  one,  and,  as  we  have  said,  imposed  np<Hi  the  buyer  an 
absolute  obligation  to  pay.  To  relieve  him  from  this  obligatioa, 
the  court  must  make  a  new  agreement  for  the  parties,  instead  of 
enforcing  the  one  made,  which  it  cannot  do."  As  is  said  in  the 
foregoing  extract,  the  vendor  has  done  all  that  he  was  required 
to  do,  and  the  transaction  amounted  to  "a  conditional  mle  to 
be  defeated  upon  the  nc«i'performance  of  tiie  conditions.  .  .  .  The 
vendee  had  an  interest  in  the  property  which  he  could  coavey, 
and  which  was  attachable  by  his  creditors,  and  which  ooulH  be 
ripened  into  an  absolute  title  by  the  performance  of  the  condi- 
tions." 1  Whart.  Cont.,  5  617.  The  vendee  had  the  actual,  legal, 
and  rightful  poeseadon  with  a  right  of  property  upon  the  pay- 
ment of  the  money.  Vincent  v.  Cornell,  13  Pick.  296.  The  ven- 
dor conld  not  have  interfered  with  this  possession  "until  a  fail- 
are  to  p^form  the  conditions."  Newhall  v.  Kingsbury,  131 
Mass.  445.  Having  acquired  these  rights,  under  the  contraeta, 
and  the  property  having  been  subjected  to  the  rjeka  incident  to 
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the  exercise  of  the  eKcluaive  right  of  pofuession,  it  would  seem 
against  natural  justice  to  aay  that  there  was  no  congiderati<Hi 
for  the  promise,  and  that  the  loss  should  fall  upon  the  plaintiff. 
The  case  of  Swallow  v.  Emery,  111  Mass.  356,  cited  hj  the  de- 
fendant, may^,  perhaps,  be  distingoiabed  from  ours,  because  it 
was  agreed  that,  upon  the  payment  of  the  price,  the  vendor  was 
to  execute  a  bill  of  sale  to  the  vendee.  However  this  may  be, 
we  think  that  the  principles  enunciated  in  Burnley  v.  Tufts, 
tupra,  are  better  sustained,  both  by  reason  and  autharit7,  and  we 
therefore  affirm  the  judgment  of  the  court  below. 
No  error. 
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AVOIDANCE  OF  THE  CONTRACT.* 

U18TAZB,  FBADD,  ETC. 

3ee  thet*  tubjects  and  cates  thereon  at  given  in  Case  Book,  Vol.  3. 
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CHAPTER  XL 

MGHTS  OF  THE  VENIXHl  ON  BREACH  OF  THE  0»aitACT.* 


BLOXAM  BT  AL.  v.  SANDERS  ET  AL. 
4B.1&C.  941.    1825. 

Trover  to  recover  the  value  of  a  quantity  of  hops  from  the 
defendaota  At  the  trial  before  Abbott,  C.  J.,  the  yary  found 
ft  verdict  for  the  plaintiffs,  damages  £3,000  aobject  to  the  opin- 
ion of  this  coort  upon  th«  foUowing  case :  The  plainti&  were 
assignees  of  J.  R.  Saxby,  a  bankrupt  under  a  otHnmisBion  of 
bankrupt  duly  issued  against  him  on  the  5th  January,  1&24. 
The  act  of  bankruptcy  was  committeed  cm  the  1st  November, 
1S23.  The  defendants  were  hop  factors  and  merchant  in  the 
borough  of  SoQthwark.  Previous  to  his  bankruptcy  th«  bank- 
rupt had  been  a  dealer  in  hops  and  on  the  7tih,  16th  and  23d 
August  purchased  from  the  defendants  the  hops  (among  others) 
for  which  this  aetitm  was  brought.  Part  of  the  hops  were 
weighed,  and  an  account  of  the  weighta  was  delivered  to  S&xby 
by  the  defendants.  The  samples  were  given  to  the  bankrupt, 
and  bills  of  parcels  were  also  delivered  to  him  in  which  he  was 
made  debtor  for  six  different  parcels  of  hops,  the  amount  of 
which  was  £739.  The  bankrupt  did  not  pay  for  the  hops,  and 
on  the  6th  September,  1823,  the  defendants  wrote  to  the  bank- 
rupt, and  desired  him  to  "take  notice,  that  unless  he  paid  for 
the  bops  they  had  sold  him,  on  or  before  Tuesday  then  next,  the 
defendants  would  proceed  to  resell  them,  holding  him  account- 
able for  any  loss  which  might  arise  in  consequence  thereof." 
Before  the  bankruptcy  the  defendants  did'  not  sell  any  parcel 
of  hops  without  the  'bankrupt's  express  assent.  After  the  notice 
already  stated  the  defendants  sold  scone  parcels  of  the  hope,  but 
in  one  instance  the  bankrupt  refused  to  allow  the  defendants  to 
sell  B  parcel  of  hops  to  a  perscm  named  by  them  at  the  price 

•  See  Sees.  1114-1123,  Vol.  6,  Cyclopedia  of  Uw. 
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offered,  and  that  parcel  waa  accordingly  sold  hy  the  defendants^ 
before  Saxby's  bankruptcy,  to  another  peiwn  by  Sazby's  aathor* 
ity.  On  another  occasion  in  the  month  of  September  the  bank- 
ropt  had  en^loyedl  a  'broker  to  sell  anotlier  parcel  of  the  hops, 
but  tlie  defendants  refused  to  deliver  them  vithoat  being  paid 
for  them.  After  the  act  of  bankruptcy  the  defendanta  sold  hopa 
of  the  bankrupt 'a  to  the  amount  of  £3S0  198.  5d.  The  defend- 
ants delivered  account  sales  of  the  hops  so  sold  by  them  after 
the  bankruptcy.  The  hope  were  staited  to  be  sold  for  Saxby,  and 
he  waa  chai^d  warehouse  r«nt  from  the  30th  of  August,  and 
also  eonunission  on  the  sales.  The  jury  found  that  the  defend- 
ants did  not  rescind  the  sales  made  by  them  to  the  bankrupt. 

Batlet,  J.,  now  delivered  the  judgment  of  Hm  oourt.  This 
wsB  an  action  of  trover  tor  certain  quantities  of  bops  sold  by 
the  defendanta  to  Saxby  before  his  bankruptcy.  .  .  .  They 
were  hops  Saxby  had  bargained  to  buy  of  the  defeodants  on 
different  days  in  August,  1823,  and  for  which  defendanta  had 
delivered  bought  notes  to  Saxl^.  The  bonght  notes  were  in 
this  form:  "Mr.  J.  K.  Saxby,  of  Sanders,  Partes,  and  Co.,  T. 
M.  S'immonds,  eight  pockets  at  ISSs.,  Stb  August,  1823."  Part 
of  the  hops  were  weighed,  and  an  account  delivered  to  Saxby 
of  die  weights,  and  samples  were  given  to  Saxby,  and  invoices 
delivered.  'Hie  bought  notes  were  nlent  as  to  the  time  for 
delivering  the  hops,  and  also  as  to  the  time  tor  paying  for 
them,  but  the  nsoal  time  for  paying  for  hops  was  proved  to 
be  the  second  Saturday  after  the  pnrchase.  It  was  also  proved 
that  Saxby  had  said  that  the  bops  were  to  remain  with  the 
defendants  tiU  they  were  paid  for;  but  as  the  admissibility  of 
such  evidence  was  questioned,  and  in  our  view  of  the  case  it  is 
unnecessary  to  decide  that  point,  I  only  mention  it  to  dismiss 
it.  [The  learned  judge  then  stated  the  other  facts  set  out  in 
the  special  case,  and  then  proceeded  as  follows:]  Under  these 
circunutanoes  the  question  is,  whether  in  re^)ect  of  these  hopa 
the  plaintiffs  are  entitled  to  recover.  It  waa  urged  on  the 
part  of  the  plaintiffs  that  the  sale  of  these  hops  vested  the 
property  in  them  in  Saxby;  that  the  bops  were  to  be  considered 
as  sold  upon  credit,  and  that  defendanta  had  no  lien  therefor 
upon  any  of  them  for  the  price;  that  if  they  ever  had  any  Hen 
it  was  destroyed  as  to  those  th^  sold  by  the  act  of  sale,  and 
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tbat  tile  plaintiffa  were  entitled  to  reoover  tlie  fnll  value  o£ 
wbat  were  said,  wit^oat  making  any  dedactton  for  the  price 
which  was  unpaid.  It  is,  therefore,  material  to  consider 
whether  the  property  vested  in  Sazby  to  any  and  to  what  ex- 
tent; and  what  were  the  respective  rights  of  Sazby  and  of 
the  defendants.  Where  goods  are  sold  and  nothmg  is  said  as 
to  the  time  of  the  delivery,  or  the  time  of  payment,  and  every- 
thing the  seUer  has  to  do  with  them  is  complete,  the  property 
vests  in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any  acci- 
dent wht<^  may  happen  to  the  goods,  and  the  seller  is  liable  to 
deliver  them  whenever  they  are  demanded  upon  payment  of 
the  price ;  bnt  the  buyer  has  no  right  to  have  possession  of  the 
goods  till  he  pays  the  price.  The  buyer's  right  in  respect  of 
the  price  is  not  a  mere  lien  which  he  will  forfeit  if  he  parts 
with  the  {wssession,  but  grows  out  of  his  original  owner^p 
and  dominion,  and  payment  or  a  tender  of  the  price  is  a  con- 
dition precedent  on  the  buyer's  part,  and  until  he  makes  sach 
payment  or  tender  he  has  no  right  to  the  possession.  If  goods 
aire  sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the  time 
of  delivering  the  goods,  the  vendee  is  immediately  entitled  to 
the  poBsesmon,  and  the  right  of  possession  and  the  right  of 
property  vest  at  once  in  him;  bnt  his  right  of  possession  is 
not  absolnte ;  it  is  liable  to  be  defeated  if  he  becomes  insolvent 
before  he  obtains  possession.  Tooke  v.  Hollingworth,  5  T.  B. 
215.  Whether  default  in  payment  when  the  credit  expires  will 
destroy  his  right  of  possession,  if  he  has  not  before  that  time 
obtained  actual  possession,  and  put  him  in  the  same  situation 
as  if  there  had  been  no  bargain  for  credit,  it  is  not  now  neces- 
sary to  inquire,  because  this  is  a  case  of  insolvency,  and  in 
case  of  insolvency  the  point  seems  to  be  perfectly  clear.  Han- 
son V.  Meyer,  6  East,  614.  If  the  seller  has  despatched  the 
goods  to  the  bayer,  and  insolvency  occurs,  he  has  a  right  in 
virtue  of  his  originsl  owner^p  to  stop  them  tn  transitu.  Ma- 
son V.  Lickbarrow,  1  H.  Bl.  357;  Ellis  v.  Hnnt,  3  T.  B.  464; 
Hodgson  V.  Loy,  7  T.  B.  440;  loglis  v.  Ushnwood,  1  East,  515; 
Bohtlingk  v.  I^lis,  3  East,  381.  Whyt  Because  the  property 
is  vested  in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any 
accident;  bnt  he  has  not  an  ind^easible  right  to  the  poBsesaion, 
and  his  insolvencyj  without  payment  of  the  price,  defeats  that 
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Tight.  And  if  this  be  the  case  after  he  has  despatdied  the 
goods,  and  whilst  they  are  in  transitu^  a  fortiori,  is  it  when 
he  ha6  oever  parted  witii  the  goods,  and  when  no  tromitwt 
has  hegnn.  The  buyer,  or  those  who  stand  in  his  place,  may 
still  obtain  the  rigbt  of  possession  if  tiiey  will  pay  or  tenier 
the  price,  or  they  may  still  act  upon  their  right  of  property  if 
anything  unwarrantable  is  done  to  that  right. 

If,  for  instance,  the  original  vendor  sell  when  he  ought  not, 
they  may  bring  a  special  action  against  him  for  the  injury  they 
sustain  by  such  wrongful  sale,  and  recover  damages  to  the 
extent  of  that  injury ;  but  they  can  maintain  no  action  in  whidi 
rigbt  of  property  and  rigbt  of  possession  are  both  requisite, 
nnless  they  have  both  those  rights.  Gordon  v.  Harper,  7  T.  B. 
9.  Trover  is  an  action  of  that  description ;  it  requires  right 
of  property  and  right  of  possession  to  support  it.  And  this 
is  an  answer  to  the  argument  upon  the  charge  of  warehouse 
rent,  and  the  non-rescinding  of  the  sale.  If  the  defendants 
were  forced  to  keep  the  bops  in  their  warehouse  longer  than 
Sazby  bad  a  rigbt  to  require  them,  they  were  entitled  to  chai^ 
him  with  that  expense,  but  that  charge  gave  him  no  better  right 
of  possession  than  he  would  have  had  if  that  charge  had  not 
been  made.  Indeed,  that  charge  was  not  made  until  after 
the  bankruptcy,  and  until  the  defendants  inmsted  that  the 
right  of  possession  was  transferred  to  their  second  vendee. 
Then,  as  to  the  non-rescinding  of  the  sale,  what  can  be  its  ef- 
fect} It  is  nothing  more  than  insisting  that  the  defendants 
will  not  release  S&xhy  from  the  obligation  of  his  purohase, 
but  it  will  give  him  no  right  beyond  the  right  his  purchase 
gave,  and  that  is  a  right  to  have  the  possession  on  payment 
of  the  price.  As  that  price  has  not  been  paid  or  tendered,  we 
are  of  opinion  that  this  action,  which  is  not  an  action  for  special 
damage  by  a  wrongful  sale,  but  an  action  of  trover,  cannot,  as 
to  those  hops,  be  nmintained.  The  verdict  must,  therefore,  he 
for  the  plaintifib  for  the  sum  of  £91,  19s.  5d.  cmly. 

Judgment  for  the  plaintiffs. 
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OTOPPAOB  IN  TRANSITU. 

LOEB  ET  AL.  v.  PETERS  ET  AL. 

€3  Ma.  243.     1879. 

Mannino,  J.  Muuter  &  Brother,  being  largely  in  debt,  and 
insolvent,  b;  an  order  requesting  sbipmcnt  to  them,  bongbt  of 
plaintiflSB,  J.  M.  Peters  &  Brotliere,  of  Virginia,  twenty-five 
boxea  of  tobacco,  wliich  tbey  accordingly  sent,  aa  directed,  to 
Mnnter  &  Brotber,  at  Montgomery,  Alabama,  by  railroad,  for- 
warding to  them  by  mail  a  bill  of  lading  therefor.  On  receipt 
of  thia,  several  days  before  the  boxes  arrived,  Monter  &  Brother 
indorsed  it,  and  transferred  tiieir  right  to  the  goods  to  J.  Loeb 
&  Brotiter,  who  gave  them  credit  for  the  same,  <m  a  debt  pat>t 
dne,  which  Monter  &  Brother  owed  them.  There  was  no  <rihe7 
consideration  for  thia  tjransfer.  Soon  afterwards,  Peters  & 
Brother,  being  informed  of  the  insolvency  of  Munter  &  Brother, 
and  claiming  the  right  to  stop  the  tobacco  tn  transitu,  demanded 
it  of  the  carrier,  the  South  &  North  Alabama  Railroad  Company, 
8Dd  sued  the  same  in  detinne  for  it,  having  first  offered  to  pay 
the  freight  money.  Loeb  &  Brotber  intervened  aa  claintants, 
aod  thereby  obtained  possession  of  the  gooda  Wherenpcot  the 
salt  was  prosecuted  against  them  to  a  verdict  and  judgment  in 
favor  of  Peters  &  Brother,  from  which  Loeb  &  Brother  have  ap- 
pealed to  this  court 

We  do  not  concur  in  the  opinion  expressed  in  Bogeis  v. 
Thomas,  20  Conn.  54,  that  a  vendor  of  goods,  in  b«iUBt  to  an 
insolvent  vendee,  cannot  stop  them  on  the  way,  bef(H^  delivery, 
unless  the  insolvency  of  the  vendee  occnrred  after  the  sale  to 
bim  of  tbe  goods.  We  think,  with  the  Supreme  Court  of  Ohio, 
that  the  vendor  may  st<q>  the  goods  upon  a  subsequent  diaoovery 
of  insolvffiicy  existing  at  the  time  of  the  sale,  as  well  as  upon 
a  sabsequent  insolvency.  If  there  be  a  want  of  ability  to  pay,  it 
can  make  no  difference,  in  justice  or  good  aenae,  whether  it  was 
produced  by  causes,  or  shown  by  acts,  at  a  period  before  or  after 
the  sale.  Bene&ct  v.  Schaettle,  12  Ohio  St  515;  Reynolds  v. 
BodoD  &  M.  B.  R.  Co.,  43  N.  H.  589 ;  O'Brien  v.  Norrig,  10  Md. 
122;  Blum  v.  Marks,  21  La.  Ann.  268.    The  best  definition  of 
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the  ri^  vriaah  we  hav«  seen,  is  that  in  Paraans'  Mercantile 
Law,  as  followa:  "A  seller,  who  has  semt  goods  to  a  buyer  at 
a  clistance,  and,  after  sending  them,  finds  that  the  buyer  is  in- 
■olvent,  may  stop  the  goods  at  any  time  before  they  reach  the 
buyer.  His  right  to  do  tMs  is  oalled  the  right  of  stoppage  in 
transitu,"    Chap.  X,  p.  60. 

If,  before  this  right  is  exercised,  t^  buyer  sells  the  goods, 
and  indorses  the  bill  of  lading  for  them  to  a  purchaser  in  good 
faith,  and  for  raise,  the  right  of  the  first  vendor  to  retake  them 
is  extinguished.  Liekbarrow  v.  Mason,  1  Smith's  Lead'.  Cases, 
388.  Eridence,  therefore,  that  Loeb  &  Brother  knew,  when  they 
took  a  transfer  of  the  bill  of  lading,  that  Munter  &  Brother  were 
insolvent,  was  relevant  and  proper  to  show,  in  connection  witii 
other  testimony,  that  Loeb  &  Brother  were  not  bona  fide  pur- 
chasers. And  there  was  no  error  in  permitting  a  witoesB  to  tes- 
tify what  one  of  that  firm  had  previously  said,  tending  to  Aow 
such  knowledge,  when  he  was  giving  evidence  in  another  cause. 
Statements  and  declarations,  relevant  to  the  matter  in  hand, 
which  have  been  made  by  a  party  to  a  cause,  m^  be  proved 
against  him,  without  his  adversary  being  compelled  to  use  such 
party  «s  a  witness  in  a  suit  in  which  he  is  interested. 

The  two  judgments  against  Munter  &  Brother,  in  favor  of 
creditors,  confessed  hy  the  former  before  the  tobacco  bad 
reached  its  destination,  and  the  seizure  upon  executi<ni  the  next 
4^y  of  property-  of  Munter  &  Brother,  by  the  sheriff,  tended  to 
prove  their  insolvency,  and  the  evidence  of  those  facts  was,  there- 
fore, properly  admitted. 

The  transfer  of  a  bill  of  lading,  as  a  ooUateral  to  previous  ob- 
ligations, without  anything  advanced,  given  up,  or  lost  on  the 
part  of  the  transferee,  does  not  constitute  such  aS'  assignment  as 
will  preclude  the  vendor  from  exercising  the  right  of  stoppage 
tn  trataitu.  Said  Bkadlet,  Circuit  Justice,  in  Leaosuer  v.  The 
Southwestern,  2  Woods,  35:  "Nothing  short  of  a  bona  fide  sale 
of  the  goods  for  value,  or  the  possession  of  them  by  the  vendee, 
can  defeat  the  v^dor's  right  of  stoppage  tn  tratuitu;  and  hence 
it  has  been  held  that  an  assignee  in  trust  for  creditors  of  the  in- 
solvent vendee  is  not  a  purchaser  for  value,  and,  consequently, 
takes  subject  to  the  exeroise  of  any  right  of  stoppage  in  transUu 
which  may  exist  against  the  assignor.    Harris  v.  Pratt,  17  N.  Y, 
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249."  "WlieTefore,  it  was  luld  in  the  latter  ease  tliat  an  attach- 
ment in  the  snit  of  the  vendee's  creditor,  of  goods  landed  b7 
the  carrier  upon  a  wharf^w&t  at  the  place  of  delivery,  did  not 
prevent  t^e  vendor  from  stopping  them  in  transitu.  See,  also, 
O'Brien  v.  Norria,  16  Md.  122;  Naylor  v.  Dennie,  8  Pick.  199; 
NichoUs  v.  Le  Fenvre,  2  Bin^h.  (N.  C.)  83.  The  doctrine  is 
based  upon  the  plain  reaetm  of  justice  and  eqaity,  enonciated 
in  D'Agnila  v.  Lambert,  2  Eden's  Ch.  77,  that  "One  man's 
property  should'  not  be  applied  to  the  p^ment  of  another  man 's 
debt."  The  right  itself  is  regarded  as  an  ertenrion  merely  of 
the  lien  for  the  price,  which  tlie  seller  of  goods  has  on  them  while 
remaining  in  his  posseamm,  which  lien  the  courts  will  not  per- 
mit to  be  BQpeiseded,  bef<ve  the  vendee,  who  has  become  inaol- 
vent,  obtains  posaessioa,  unless  in  the  meantime  the  goods  have 
been  sold  to  a  person  who,  in  good  fait}i,  has  paid  value  for 
them,  and  so  would  'be  a  loser  by  his  purchase,  if  that  were  held 
invalid.  Appellants  having  (mly  credited  Munter  &  Brother  on 
a  debt  previously  due  from  them,  with  the  price  of  the  tobacco, 
have  nothing  more  to  do,  in  order  to  get  even,  than  to  debit  them 
with  the  same  sum,  for  the  non-delivery  of  the  goods  in  conse- 
qnenoe  of  the  defect  in  Munter  &  Brotheor's  title. 

The  case  of  Crawford  v.  Eirksey,  55  Ala.  2S2,  so  much  relied 
on  by  appellants,  is  wholly  unlike  this.  The  question  of  stoi>- 
page  in  tratiaitu  was  in  no  way  involved  in  it.  The  controversy 
there  was,  whether  a  conveyance  by  a  debtor  in  a  fuling  condi- 
tion, of  property  which  was  indisputably  and  entirely  hia,  in 
payment  of  a  ddbt  to  one  of  his  creditcvs,  was  not  void  as  to 
the  others;  and  this  court  decided  that  the  law  permitted  such  a 
preference,  and  that  tike  transaction  waa  not  fraudulent  in  fact. 

It  results  from  what  we  have  said,  thst  there  was  no  error  ia 
the  charges  to  the  jary. 

Let  the  judgment  of  the  circuit  court  be 

Affirmed. 
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EQUITY  OR  CHANCERY  JURISPRUBENCE.» 


CHAFIER5  I  AND  IL 

PRINCIPLES   OF  JURISDICTION,   MAXIMS    AND    DOCTRINES   OP 

EQumr.t 

BQUITT  WILL  HOT  ASSUME  JURISDICTION  WHERE  THEBB  HAS 
ALWAYS  BEEN  A  PLAIN,  ADEQUATE  AND  COMPLETE  BEHSDT  AT 
LAW-t 

EEES  T.  CITY  OF  WATBRTOWN. 
19  WaU.  107.    1873. 

Mr.  JuBtice  Hunt  delivered  the  opinion  of  the  eourt. 

This  caae  is  free  from  the  objections  usually  made  to  a  racov* 
ery  npcsi  municipal  bonds.  It  is  beyond  doubt  that  Use  baada 
were  issued  by  the  authority  of  an  act  of  the  t^islature  of  the 
State  of  Wisconaiu,  and  in  the  maoDer  prescribed  by  the  statute^ 
It  is  not  denied  that  the  railroad,  in  add  of  the  constmctiou  of 
which  they  were  iaaued,  bee  been  built,  and  wasT>ut  in  (^ration. 

Up<Hi  a  class  of  the  defences  interpooed  in  the  astawer  and  in 
the  ai^mnent  it  is  not  neoesaary  to  spoid  nmch  time.  The  the- 
ories apon  which  they  proceed  are  vicious.  They  are  based 
upon  the  idea  that  a  refusal  to  pay  an  honest  debt  is  justiflable 
because  it  would  distress  the  debtor  to  pay  it  A  voluntary  re- 
fusal  to  pay  an  honest  debt  is  a  high  offense  in  a  commercial 
coinnmni^,  and  ie  just  cause  of  war  between  nations.    So  far 

"  See  Uie  text  of  this  aabject  in  Vol.  8,  Cyclopedia  of  Law,  Seoa.  112S- 
1199. 

tSee  Beca.  1133-1149,  Vol.  8,  Cyclopedia  of  Law. 
t  See  Sees.  1134-1136,  Vol.  8,  Cyclopedia  of  Law- 
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as  the  defence  rests  upon  these  principles  we  find  no  diEBciUty  in 
overmlJiiB  it. 

There  is,  however,  a  grave  question  of  the  power  of  the  court 
to  grant  tlie  relief  asked  for. 

We  are  of  the  opinion  that  thk  court  has  not  the  power  to  di- 
rect a  tax  to  be  levied  for  the  paymeDt  of  these  judgments. 
This  power  to  impose  burdens  and  raise  money  is  the  highest 
attribute  of  sovereignty,  and  is  exercised,  first,  to  raise  money 
for  public  purposes  only ;  and,  seccmd,  by  the  power  of  I^iala- 
tive  authority  only.  It  is  a  power  that  has  not  been  extended  to 
the  judiciaJ7.  Especially  is  it  beyond  tlie  power  of  the  Federal 
judiciary  to  assume  the  place  of  a  State  in  the  exercise  of  this 
authority  at  once  so  delicate  and'  so  important.  The  question  is 
not  entirely  new  in  this  court. 

In  Ure  ease  of  Supervisors  v.  Bogers,  an  order  was  made  by 
this  court  appointing  the  marshal  a  oommiaHo'ner,  witlt  power  to 
levy  a  tax  upon  the  taxable  property  of  the  county,  to  pay  the 
principal  and- interest  of  certain  Ixmds  issued  by  the  county,  the 
payment  of  which  had  been  refused.  That  esse  was  like  the  pres- 
ent, except  that  it  occurred  in  the  State  of  Iowa,  and  the  pro- 
ceeding was  taken  by  the  express  authority  of  a  statute  of  that 
State.  The  court  say:  "The  next  question  is  as  to  the  appoint- 
ment of  the  marshal  as  a  commissioner  to  levy  the  tas  in  satis- 
faction of  the  judgment.  This  depends  upon  a  provision  of  the 
code  in  the  State  of  Iowa.  This  proceeding  is  found  in  a  cop- 
ter regulating  proceedings  in  the  writ  of  mandamus,  and  the 
power  is  given  to  the  ooort  to  appoint  a  person  to  discharge  the 
du^  enjmned  by  the  peremptory  writ  which  the  defendant  bad 
refused  to  perform,  and  for  which  refusal  he  was  liable  to  an  at- 
tachment, and  is  express  and  unqualified.  The  duty  of  levying 
the  tax  upon  the  taxable  propen-ty  of  the  county  to  pay  the 
principal  and  interest  of  these  bonds  was  ^Mcially  enjoined  upon 
the  board  of  supervisors  by  the  act  of  the  legislature  that  author- 
ized thedr  issue,  and  the  &pp(Hntment  of  the  marslral  as  a  com- 
mnsioner  in  puisuance  of  the  above  section  is  to  provide  for  tiw 
performance  of  this  duty  where  the  board  has  disobeyed  or 
evaded  the  law  of  the  State  and  the  peremptory  mandate  of  the 

The  State  of  WiaoMBrin,  of  which  the  city  of  Watertown  is  a 
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nmnioipol  corporation,  baa  passed  no  sodi  act.  Tbe  case  of 
Supervisors  v.  B(^n  is,  therefore,  of  no  aotbority  in  the  caae 
before  na  The  appropriate  remedy  of  tlie  plaintiff  was  and  ia 
a  writ  of  mandamnB.  Biggs  T.  Johnson  Coontjr,  6  Wallace,  193. 
This  may  be  repeated  as  often  sa  the  occasion  veqnires.  It  is  a 
jutUcial  writ,  a  part  of  a  recognized  course  of  legal  proceedings. 
In  the  present  caae  it  has  been  thus  far  unavailing,  and  tbe 
prospect  of  its  future  success  is,  perhape,  not  flattering.  How- 
ever tivis  may  be,  we  are  aware  of  no  authority  in  tiiis  oonrt  to 
appoint  its  own  officer  to  execute  the  duty  thus  neglected  by  the 
city  in  «  case  like  tbe  presrait. 

Tbe  plaintiff  insista  that  tbe  court  may  accomplish  the  same 
result  under  a  different  name,  that  it  has  jurisdiction  of  tbe  per- 
sons and  of  the  prtrperty,  and  may  subject  the  property  of  Uie 
citiz^is  to  the  payment  of  the  pluntiff's  debt  wttiiout  tbe  inter- 
vention of  State  taxing  officers,  and  without  regard  to  tax  laws. 
His  theory  is  that  the  court  idiould  make  a  decree  subjecting  tbe 
individual  property  of  the  citizens  of  Watertown  to  the  pay- 
ment of  tbe  pluntiff's  judgment;  direct  the  marshal  to  make  a 
list  thereof  from  the  assesnnent  rolls  <Hr  from  such  other  sources 
of  information  as  he  may  obtain-;  re^Knt  the  same  to  the  court, 
where  any  objection  should  be  heard;  tbait  the  amount  of  the 
<lebt  should  be  aipp<ntioned  upon  the  several  pieces  of  property 
owned  by  individual  citizens;  that  tbe  marshal  ^ould  be  di- 
rect«d  to  cc^eot  suc^  apportioned  amount  from  such  persons,  or 
in  default  thereof  to  s^  tbe  property. 

As  a  part  of  this  theoiy,  the  plaintiff  ai^aes  that  tbe  oonrt  has 
authority  to  direct  tbe  amount  of  the  judgmmt  to  be  wboUy 
made  from  the  property  belonging  to  any  inhabitant  of  the  city, 
leaving  the  citizens  to  settle  the  equities  between  themslves. 

This  theory  has  many  difficulties  to  encounter.  In  seeking  to 
obtain  for  tbe  plaintiff  his  just  rights  we  must  be  careful  not 
to  invade  the  rights  of  othera  If  an  inh^tant  of  tbe  city  of 
Watertown  should  own  a  block  of  builddngs  of  tbe  value  of  $20,- 
000,  uptm  no  principle  of  law  could  the  whole  of  the  plaintiff's 
debt  be  collected  from  that  property.  Up<m  tbe  assumption  that 
individual  property  is  liable  for  the  payment  of  the  corporate 
debts  of  the  mumicipality,  it  is  only  so  liable  for  its  proportion- 
ate amoimt.    The  inhabitaiitB  are  not  jtont  and  several  debton 
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wHh  the  corporation,  hot  does  their  property  stand  in  tliat  rela- 
tioD  to  the  corporation  or  to  the  (a'cddtor.  'Hbs  is  not  the  theory 
of  law,  even  in  r^ard  to  taxation.  The  block  of  baildingB  we 
have  supposed  is  liable  to  taxation  only  apon  its  value  in  pn>- 
portiou  to  the  value  of  the  mtire  property,  to  be  ascertAined  by 
aaaefisotent,  and  when  the  proportion  is  asoertained  and  paid,  it 
is  no  longer  or  farther  liable.  It  is  discharged.  The  residue  of 
the  tax  is  to  be  obtained  from  other  sources.  There  may  be  re- 
peated taxes  and  a&seaunentB  to  nnke  up  detinquencies,  hiA  the 
principle  sod  the  general  rule  of  law  are  as  we  ha,ve  stated. 

In  relation  to  the  oorporaition  before  us^  objection  to  the 
liability,  of  individaal  property  for  the  payment  of  a  corporate 
debt  is  presented  in  s  speoifie  form.  It  is  of  a  statutory  chorac- 
ter. 

The  remedies  for  the  coIlectiaD  of  a  debt  are  essential  parts 
of  the  ocdtract  of  indebtedness,  «zid  tlxxe  in  existence  at  the 
time  it  is  incurred  mnst  be  substantially  preserved  to  the  creditor. 
Thus  a  statute  prohibiting  the  exercise  of  its  taxing  power  by 
the  city  to  raise  money  for  the  payment  of  these  bonds  would  be 
void.  Van  Hoffman  v.  City  of  Quincy,  4  Wallace,  535.  But  it 
is  otherwise  of  statutes  wihich  are  ia  existence  at  the  time  the 
debt  is  contracted.  Of  theae  the  creditor  must  take  notice,  and 
if  all  the  remedies  are  preserved  to  hdm  which  were  in  existence 
when  his  debt  was  contracted  he  has  no  cause  of  complaint. 
Oooley,  Constitutional  limitAtions,  285,  287. 

By  section  nine  of  the  defendant's  charter  it  is  enacted  as  fol- 
lows: "Nor  shall  any  real  or  peisonal  property  of  any  inhabi- 
tant of  said  dty,  or  any  individaal  or  corporation,  be  levied  upon 
or  sold  by  virtoe  of  any  execution  issued  to  satisfy  or  oollect-  any 
debt,  obHgaition,  or  otmtroot  of  said  city." 

If  the  power  of  taxation  is  ooiooeded  not  to  be  applicable,  and 
the  power  of  the  court  is  invoked  to  collect  the  money  as  upon 
an  execution  to  satisfy  a  ooutnaet  or  tAIigation  of  the  ci^,  this 
seoticsi  is  directly  applicable  and  forbids  the  iH*ooeeding.  The 
proces  or  order  asked  for  is  in  tte  nature  of  an  execution ;  the 
property  proposed  to  be  sold  is  tiiat  of  an  inhabitant  of  the  ci^ ; 
the  purpose  to  winch  it  is  to  be  applied  is  the  saitiahction  of  a 
debt  of  tlie  city.  The  proposed  remedy  is  in  direct  violati<Hi  of 
a  statute  in  existienoe  when  the  d^  was  incurred,  and  made 
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known  to  Hk  creditor  with  the  same  Botemnify  as  tbe  statute 
whidi  gave  power  to  contract  the  debt.  AH  laws  in  existence 
wb«i  the  contract  is  made  are  neoeEBarily  referred  to  in  it  and 
form  a  part  of  the  meafiure  of  the  obli^tion  of  the  one  party, 
and  of  the  right  acquired  by  tbe  other.  Cooley,  Constatotion&l 
Limitations,  285. 

Bat  indepovdently  of  thda  statute,  upon  the  general  pnnciplefl 
of  law  and  of  equity  jurispradenoe,  we  are  of  opinion  HiaX  we 
cannot  grant  the  relief  asked  for.  The  plaintiff  invt^es  tbe  aid 
of  the  principle  that  aU  legal  r^nedies  having  foiled,  ibe  court 
of  chancwy  must  give  him  a  remeify;  that  tiiere  is  a  wrong 
which  cannot  be  righted  elsewhere,  and  hence  the  right  must  be 
sostained  in  chancery.  The  difBeulty  arises  from  too  broad  an 
application  of  a  general  principle.  The  great  advantage  po»- 
sessed  by  the  court  of  chancery  is  not  so  mui^  in  its  enlarged 
jurisdiotdou  as  in  the  extent  and  adaptability  of  its  remeddal 
powers.  Generally  its  jurisdiction  is  as  well  d^ned  and  lim< 
ited  as  is  that  of  a  court  of  law.  It  cannot  exercise  jurisdiction 
when  there  is  an  adequate  and  complete  remedy  at  law.  It  can- 
not assume  eontnd.  over  that  large  class  of  obligataone  called  im- 
perfect obligations,  resting  upon  conscience  and  moral  duty  only, 
unconnected  with  legal  obligations.  Judge  Story  says  (1  Equity 
Jarieprudenoe,  §  61),  "There  are  cases  of  fraud,  of  accident, 
aod  of  trust  which  neither  courts  of  law  nor  of  equity  presume 
to  relieve  or  to  mitigate,"  of  which  he  cites  many  instances. 
Lord  Talbot  says  (Heard  v.  Stanford,  Cases  Tempore  Taibot, 
174:  "There  are  cases,  indeed,  in  which  a  court  of  equity 
gives  remedy  where  the  law  gives  none,  but  where  a  pariicular 
remedy  is  given  by  law,  and  that  remedy  bounded  and  circum- 
scribed by  particular  r^es,  it  would  be  very  improper  for  thit 
court  to  take  it  up  where  the  law  leaves  it,  and  extend  it  fiaiher 
than  the  law  alloufs." 

Generally  its  junsdiction  depends  upon  legal  (Aligations,  and 
its  decrees  can  only  ^force  remedies  to  tbe  extent  and  in  tlie 
mode  'by  law  establi^ed.  With  the  snbjeets  of  fraud,  trust,  or 
aotndent,  when  properly  before  it,  it  can  deal  more  oompletely 
than  can  a  court  of  law.  These  subjects,  however,  may  arise  in 
courts  of  law,  and  th^e  be  well  disposed  of.  1  Story's  Equity 
Jnrispradenco,  S  60. 
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A  court  of  equity  cannot,  iy  avowing  that  there  is  a  right  but 
no  remedy  knovm  to  the  Um,  create  a  remedy  in  violation  of 
law,  or  even  without  the  authority  of  law.  It  acts  upon  established 
principles  not  only  but  through  established  channels.  Thus,  as- 
sume that  the  plaintiff  is  entitled  to  the  payment  of  his  judgment, 
and  that  the  defendant  neglects  its  duty  in  refusing  to  raise  the 
amount  by  taxation,  it  does  tiat  fallow  that  this  court  may  order 
the  ^nount  to  be  made  from  the  private  estate  of  one  of  its 
citizens.  This  summary  proceeding  would  involve  a  violation  of 
the  rights  of  the  latter.  He  has  never  been  heard  in  oourt.  He 
faaa  had  do  opportunity  to  establish  a  defence  to  the  debt  itself, 
OF  if  the  judgment  is  valid,  to  show  that  bis  property  is  not 
liable  to  its  payment.  It  is  well  settled  that  le^lative  ex- 
emptions from  taxation  are  valid,  that  such  exemptions  may  be 
perpetual  in  their  duration,  and  that  they  are  in  some  cases 
beyond  legislative  interference.  The  proceeding  supposed 
would  violate  that  fundamental  principle  contained  in  chapter 
twenty-ninth  of  Magna  Oharta,  and  embodied  in  the  Constitution 
of  the  United  States,  that  no  man  ^all  be  deprived  of  his  pn^- 
erty  without  due  process  of  law — ^that  is,  be  must  be  served  with 
notice  of  the  proceeding,  and  have  a  day  in  court  to  make  his 
defense.    Westervelt  v.  Gregg,  12  New  York,  209. 

"Due  process  of  law  (it  is  said)  undoubtedly  means  in  the 
due  course  of  legal  proceeddngs,  according  to  those  rules  and 
forms  which  have  been  eetablis^d  for  the  protectiim  of  private 
rights."  lb.  In  tJie  New  England  States  it  is  held  that  a  judg- 
ment obtained  against  a  town  m^  be  levied  apoo  and  made  oat 
of  the  property  of  any  inhabitant  of  the  town.  The  snit  in  those 
States  is  brought  in  form  against  the  inhabitants  of  the  town, 
naming  it;  the  individaal  inhabitaii'ts,  it  is  said,  may  and  do 
appear  and  defend  the  suit,  and  bence  it  is  held  that  the  individ- 
ual inhabitants  have  their  day  in  court,  are  oach  bound  by  the 
judgment,  and  that  it  may  be  collected  from  the  property  of  any 
one  of  them.  See  the  cases  collected  in  Cooley's  Constitutional 
Limitations,  240-245.  This  is  local  law  peculiar  to  New  Eng- 
lamd.  It  is  not  the  law  of  this  country  gwierally,  or  of  England. 
Bossell  V.  Men  of  Devon,  2  Term.  R.  667.  It  has  never  been  held 
to  be  the  law  in  New  York,  in  New  Jersey,  in  Pernnsylvania, 
nor,  as  stated  by  Mr.  Coolf^,  in  ai^  of  the  Vfestem  States. 
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See  Emeric  v.  Gilmui,  10  Galifomia,  408,  where  all  the  citseB 
sre  collected.  So  far  aa  it  rests  apon  t^e  role  that  these  moniin- 
palities  have  no  common  fond,  and  tiuU;  oo  otiier  mode  exists  by 
which  demanda  against  them  can  be  enforced,  be  says  tbat  it 
cannot  be  considered  as  applicable  to  those  States  where  pro- 
vision ia  made  for  oompulsoiy  taxation  to  aaiiafy  jndgments 
against  a  town  or  dty.  Cool-ey'B  Constitutional  Limitations. 
246. 

The  general  principle  of  law  to  which  w«  have  adverted  ia 
not  distorbed  by  these  references.  It  is  applicable  to  the  case 
before  as.  Whetiter,  in  fact,  ihe  individaal  has  a  defence  to  the 
debt,  or  by  wtty  of  exemption,  or  is  witfaoat  defence,  ia  not 
important.  To  assume  that  he  has  none,  and  therefore,  that  he 
is  entitled  to  do  day  in  court,  is  to  assume  against  him  the  very 
point  be  may  wish  to  contest. 

The  difS^mlty  and  the  emlmrrassment  arising  from  an  ap- 
portitHUDent  or  o(Hitribati<m  among  those  boond  to  make  the  pay- 
maut  we  do  not  regard  as  a  seiioos  objection.  Contribution  and 
si^xirtionment  ore  recognized  heads  of  equity  joriadictiiHi,  and 
if  it  be  asBOioed  tbat  process  ooold  iasue  directly  against  the 
citizens  to  collect  the  debt  of  the  city,  a  court  of  equity  oonld 
mafae  iite  apportionment  more  conveni^tly  than  could  a  oourt 
of  law.    1  Story 'a  Equity  Jurisprudence,  S  470  and  onwards. 

We  apprehend,  also,  that  there  is  some  confusion  in  the  plain- 
tiff's proposition,  upon  which  the  present  jorisdiction  is  claimed. 
It  is  ooneeded,  and  the  authoriities  ore  too  abmidant  to  admit  a 
question,  that  there  ia  no  chancery  jurisdiction  where 
there  is  an  adequate  remedy  at  law.  The  writ  of 
mandamus  ia,  no  doubt,  the  regular  remedy  in  a  case  like  the 
present,  and  ondinarily  it  ia  adequate  and  its  results  are  satis- 
faotoiy.  The  plaiutiff  allies,  however,  in  the  present  case,  that 
he  IttB  issued  such  a  writ  on  t&ree  different  occasions;  that  by 
means  of  the  aid  afforded  by  the  legislature  and  by  the  devices 
and  contrivances  set  forth  in  Hk  bill,  the  writs  have  been  fruit- 
less; tbat,  in  fact,  th^  aff<u*d  him  no  remedy.  The  remedy  is 
in  law  and  in  theory  adequate  and  perfect  The  difficulty  is  in 
its  exeouijon  only.  The  want  of  a  remedy  and  the  inability  to 
obtain  the  fruits  of  A  remedy  are  qaite  distinct,  and  yet  they  are 
confounded  in  the  present  proceeding.     To  illustrate :  the  writ 
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of  habere  facias  possessionem  is  tlie  established  remedy  to  obtain 
ibe  fruits  of  a  joK^meiit  for  the  plaintiff  in  ejectmeat.  It  is  a 
fall,  adequate  and  complete  remedy.  Not  many  years  since 
there  exiatedi  in  Central  New  York  combioatifHis  of  settlers  and 
tenajits  di^nised  as  Indians,  and  calling  themselves  socb,  who 
resisted  the  execution  of  this  process  in  their  oonnties,  and  so 
effectually  that  for  some  years  no  landlord  could  gain  possession 
of  his  land.  There  was  a  perfect  remedy  at  law,  bat  through 
fraud,  violence  or  crime  its  execution  was  prevmted.  It  will 
hardly  be  argned  that  this  state  of  things  ga.ve  authority  to 
invoke  the  extraordinary  aid  of  a  court  of  chancery.  The  en- 
forcement of  the  legal  remedies  was  temporarily  suspended  by 
meaTis  of  ^legal  violence,  but  the  remedies  remained  as  before. 
It  was  the  case  of  a  miniature  revolution.  The  courts  of  law  lost 
no  power,  the  court  of  chancery  gained  none.  The  present 
case  stands  upon  the  same  principle.  The  legal  remedy  is  ade- 
quate and  complete,  and  time  and  the  law  must  perfect  its 
execution. 

Bntertiaiaing  the  opinion  that  the  plaintiff  has  been  unreason- 
sUy  obstructed  in  the  pursuit  of  his  le^aJ  remedies,  we  should 
be  quite  willii^  to  give  him  the  ud  requested  if  the  law  per- 
mitted it.  We  oannot,  however,  find  authority  for  so  doing,  and 
we  acquiesce  in  the  ocmclusiou  of  the  court  below  that  the  bill 
must  be  disnissed. 

Judgment  affirmeA. 


FRUB  V.  LORING. 
120  Mass.  507.    1876. 

Bill  in  equity  to  establish  a  trust.  The  defendant  demurred 
to  the  bill  for  want  of  equity,  and  on  the  ground  that  there  was 
an  adequate  T&aedy  at  law.  The  ease  was  reserved  by  Wsu^,  J., 
for  the  oonsideration  of  the  full  court 

OoLT,  J.  The  equity  jurisdiction  of  this  court,  by  the  terms 
of  the  statute,  embraces  suits  and  proceedings  for  enforcing  and 
regulating  the  exeouticm  of  trusts,  whether  the  trusts  relate  to 
real  or  personal  estate,  subject  to  the  general  proviaion  which 
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ezclndes  sach  jimsdietion  where  tiie  parties  have  a  pkiit,  *de- 
qtute  and  complete  remedy  at  commoa  law.    Qea.  St.  c.  113,  §  2. 

The  plaintiff  seeks  to  cbarge  the  defendant  as  trustee  for  the 
sppn)|H-i<ati(H)  to  his  own  oae  of  eentain  ehairee  of  stock  hedd  in 
trust.  The  bill  alleges  an  agreem^t  between  the  parties  and 
certain  other  peisoos  named  for  the  purchase  of  mining  lamb 
cm  Lako  Superior  «ad  ibe  fonnation  of  nuning  c(nix>ration8 ;  the 
mtbseqnent  formation  of  two  companies,  and  the  ocmTeTaiwe  to 
them  of  the  land  pnrcfanaed;  the  allotment  of  shares  among  the 
proprietors;  and  the  agreement  between  the  plaintiff  and  the 
defendant  that  the  plaintiff's  shares  aboold  be  isBued  to  the 
defendant  as  trostee.  to  be  bdd  by  him  until  the  aasesBmenta,  to 
become  due  from  the  plaintiff  therecm,  were  paid.  It  then  alleges 
the  plaintiff's  p^ment  of  mcvre  than  was  due  on  hia  riiaree, 
leferriiig  to  annexed!  exhUntfi  tar  the  state  of  the  aooonnt ;  and 
charges  the  defendant  with  wrongful  sade  of  the  shares  and  the 
appropriation  of  the  proceeds.  It  expressly  waives  the  defend- 
ant's oath  to  his  answer,  and  se^s  no  dJsooveiy  as  incidental  to 
the  rdief.  The  prayer  is  for  an  aooount,  for  payment  of  the 
balance  due  over  t^e  assessments  paid,  and  psgrment  of  the 
highest  yalne  of  the  stock  nnee  the  plaintiff  became  eattitled  to 
it  with  all  dividenids,  and  for  general  relief.  The  question  ia 
whether  the  bill  shows  a  case  in  which  there  is  not  an  equally 
effectual  remedy  at  law. 

It  ia  plain,  from  the  allegations  in  the  bill,  that  the  only  mat- 
ter in  ooTri^rorersy  is  the  phiintiff's  title  to  the  shares  of  stoch 
in  question,  and  his  rig^  to  claim  that  the  defendant  shall  make 
their  value  good  to  him.  He  does  not  seek  to  obtain  the  control 
of  trust  property  in  the  possession  of  the  tmstee ;  but  he  avers 
tbait  it  has  been  sold,  and  we  assume  tiiat  it  is  now  held  by  the 
purchaser  by  good  title,  discharged  of  the  tnut.  His  claim  is 
reduced  to  a  claim  for  compensation  in  damages  for  the  oonver- 
mm  of  property  of  which  he  claims  to  have  been  owner.  His 
right  will  be  determined  by  settling  his  title  to  the  property.  Be 
sedcs  no  discovery,  and  there  is  nothing  in  the  case  to  show  that 
his  right  to  compensation  may  not  be  the  same  in  measure,  and 
that  his  title  may  not  be  as  completely  and  adequately 
enforced  at  law  as  in  equity.  The  jnrisdJction  in  equity 
extend^  it  ia  said,  equally  to  eiipveH  and  im^ed  troiAi  (Wri^ 
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T.  Dame,  22  Piek.  55) ;  and  jet  it  has  never  been  coDtemdecI  th&t 
it  embraced  all  mcb  cases  of  implied  trost  as  anse  oat  of  the  rela- 
tions created  by  a  pledge  or  mortgage  of  penonal  property,  or 
a  transfer  of  cbosea  itk  acticm,  or  ahares  in  a  corporation  to  be 
held  as  flollateral  security  for  the  payment  of  money,  or  whitA 
might  arise  'between  principal  and  agent,  or  between  bailor  and 
bailee,  onless  there  were  facts  alleged  sfaowing  eitiier  the  need 
of  a  diBOOvery  in  sni^iDrt  of  the  bill,  or  relief  in  some  fonn 
peculiar  to  ooorte  of  eqnity.  In  none  of  the  oases  cited  by  the 
pliuntiff,  in  which  the  objectiMi  has  been  taben  by  the  deomrrer, 
will  be  found  a  olear  departure  from  tins  nde.  In  most  of  them 
an  aecount  of  the  tmst,  or  a  disoovery,  or  a  d^veiy  of  tmst 
property,  was  prayed  for,  Hobart  v.  Andrews,  21  Pick,  526} 
Baynbam  Congregational  Soc.  v.  Trostees  of  Fund  in  Bayuhsm, 
23  Pick.  148 ;  Burlingame  v.  Hobbs,  12  Gray,  367. 

Tke  rule  of  damages  in  equity  amnot  be  more  favorable  than 
at  law  to  the  plamtiff,  when  he  atka  compensation  only  for  the 
convertion  of  his  property. 

Nor  can  this  bill  be  maintained  nnder  the  jnrisdictioD  ^ven  to 
this  court  in  suits  upon  accounts,  when  the  nature  of  the  account 
is  such  that  it  cannot  be  convenient^  and  properly  adjusted'  and 
settled  in  an  action  at  law.  It  is  not  shown  by  anfBci^itly  dis- 
tinct allegations  that  there  is  any  peculiar  difficulty  in  aacertaJU' 
ii^  the  troe  state  of  the  account  between  the  parties.  It  is  not 
charged  that  there  baa  been  ai^  refusal  to  render  an  account ;  the 
chaiige  is  rathw  that  the  defendant  refused  to  account  for  the 
proceeds  of  the  stock  sold.  The  elements  and  means  of  stating 
the  account  appear  to  be  accessible  to  the  plaintiff,  for  he  an- 
oezea  to  his  bill  a  full  statement  of  its  items.  The  real  question 
»8  of  the  ownership  of  the  stock,  and  that  qwesiion  does  not 
appear  by  the  bUl  to  depend  upon  "long  complicated  and  cross 
accounts."  It  is  said  that  courts  of  equity  will  decline  to  take 
jurisdiction  under  this  head  where  the  accounts  are  aU  on  one 
tide;  or  where  there  is  a  single  matter  on  the  side  of  the  plaintiff, 
and  mere  set-offs  on  the  other  side,  and  no  discovery  is  sought. 
1  Story,  Eq.  Jur.  §459,  note,  and  cases  cited;  Adams,  Eq.  222. 
See,  also,  Locke  v.  Bennett,  7  Cudi.  445,  449 ;  Fol^  v.  Hill,  2  H. 
L.Cas.28. 
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The  coDfitTDction  wliich  -we  here  give  to  the  eeneral  clause 
restricting  jurisdiction  to  cases  where  the  remedjr  ig  imperfect  at 
law,  is  that  which  has  been  in  many  cases  reoently  ^voi  under 
other  heads  of  equity  jurisddctiou.  Thus  a  bill  to  redeem  a  mort- 
gage of  peTBOoel  property  waa  dismissed  because  it  did  not  abow 
that  from  the  nature  of  the  property,  the  peculiar  relations  of 
the  parties,  or  the  difBculty  of  ascertaining  the  amount  to  be 
paid  or  tendered,  the  mode  of  redemption  pointed  oat 
by  .the  statute  waa  not  sufficient  to  proteot  the  plaintiff's 
rights  (Qordcm  v.  CUpp,  111  Mass.  22),  although  a  nmilar  bill, 
eon4)ainiDg  such  avemieDta,  was  maintuned  in  6o^»n  &  Fair- 
l^ven  Iron  Works  t.  Montague,  108  Mses.  248.  So  in  Jcmee  v. 
Newhall,  115  Mass.  244,  the  court  refused  to  entertun  a  Inll  in 
favor  of  the  vendor  for  tiiB  specific  performance  of  a  contract, 
when  all  that  remained  to  be  done  was  the  payment  of  money 
by  the  defendant ;  and  in  Suter  t.  Matthews,  115  Mass.  253,  it  was 
declared  that  there  was  no  concurrent  junsddction  in  case  of 
fraud  where  there  is  a  plain  and  adequate  remedy  at  law.  See, 
alao.  Ward  t.  Pec^,  114  Mass.  121. 

Demurrer  auatained. 


WATSON  V.  SUTHERLAND. 
5  WaU.  74.    1866. 

Appeal  from  circuit  court  of  the  United  Staitee  for  the  dis- 
trict of  Maryluid. 

Watson  &  Co.,  appellante  in  the  suit,  having  issued  writs  oif 
fsri  facias  on  certain  judgmenits  which  they  had  recovered  in 
the  circuit  court  for  the  district  of  Maryland  against  Wroth  & 
FuUert«D,  caused  tbean  tb  be  levied'  on  the  entire  stock  in  trade 
of  a  retail  dry  goods  store  in  Baltimore,  in  the  possesion  of  one 
Sutherland,  the  appellee.  Sutherland,  claiming  the  esdusive 
ownen&ip  of  the  propraly,  and  inosting  that  Wroth  &  FoUer- 
ton  had  no  intercEit  whatever  in  it,  filed  a  bill  in  equity,  to  en- 
join the  further  prosecution  of  these  writs  of  fieri  facias,  and  so 
to  prevent,  as  be  alleged,  irreparable  injury  to  tmnself.  The 
grounds  on  which  the  bill  of  Sutherland  chai^^  that  the  iu- 
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jory  ffoald  be  irreparable,  and  could  not  be  compenBated  in 
damagee,  were  these :  that  he  was  the  hoTM  fide  owner  of  the 
Rtock  of  ^oods,  which  were  valoable  and  purchased  for  the  busi- 
ness of  the  current  aeason,  and  not  all  paid  for;  that  bis 
only  means  of  payment  were  through  bis  sales;  that  be  was  a 
young  man,  recently  engaged  on  his  own  account  in  merehandis- 
ing,  and  had  succeeded  in  establishing  a  profitable  trade,  and  if 
his  store  was  closed,  or  goods  taken  from  bim,  or  their  sale  efven 
long  delayed,  he  would  not  only  be  rendeired  insolvent,  but  lua 
credit  detrtroyed,  his  boBineas  wholly  broken  up,  and  his  pros- 
pects in  life  blasted. 

Tbe  answer  set  forth  that  the  goods  levied  on  were  really  the 
property  of  Wroth  &  FuUerton,  who  had  been  partners  in  busi- 
ness in  BaltinKire,  and  who,  suspending  payment  in  March, 

1861,  greatly  in  debt  to  the  appellants  and  others,  had,  on  the 
27th  of  October,  1862,  and  under  the  form  of  a  sale,  conveyed 
the  goods  to  Sutherland,  the  appellee;  that  Sutherland  was  a 
young  man,  who  came  to  this  country  from  Ireland  a  few  years 
a^ ;  that  when  he  came  be  was  wholly  without  property ;  that 
aince  he  came  he  had  been  salesman  in  a  retail  dry  goods  store, 
at  a  small  salary,  ao  low  as  to  have  rendered  it  impossible  for 
him  to  have  saved  from  his  earnings  any  sum  of  money  suffi- 
cient to  bave  made  any  real  purchase  of  this  stock  of  goods  from 
Wroth  &  Fullertony  which  the  answer  set  up  was  accordingly  a 
fraudulent  transfer  made  to  hioder  and  defeat  creditors. 

It  further  stated  that  the  legislaiture  of  Maryland  had  passed 
acts  staying  executione  from  tbe  10th  of  May,  1861,  until  the 
1st  of  November,  1862;  that  previous  to  the  lat  of  November, 

1862,  Wroth  &  Fullerton  had  determined  to  pay  no  part  of  the 
judgmentB  rendered  against  them;  and  that  from  tbe  10th  of 
May,  1861,  until  the  Ist  of  November,  1862,  judgments  amount- 
ing to  between  $30,000  and  $40,000  bad  been  rendered  against 
them;  'Uiat  between  the  date  of  the  suspension,  March,  1861, 
and  the  27th  of  October,  1862,  they  had  sold  tbe  greater  portion 
of  their  goods,  and  collected  a  great  many  of  the  debts  due  them, 
but  had  paid  only  a  small  portion  of  those  which  they  owed;  se- 
creting for  their  own  use  the  greater  portion  of  the  money  col- 
lected, and  with  the  residue  obtaining  tbe  good^  levied  upon. 
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It  added  that  ^re  was  do  reasoD  to  nippose  th&t  tlie  lavy 
aioreeaid,  as  made  by  said  martial,  would  work  irrepaniUe  in- 
jury  to  Ui£  appellee,  even  if  the  goods  so  levied  od  were  the 
property  of  the  complainant,  as  property  of  the  same  description, 
quantity,  and  quality,  could  be  easily  obtained  in  market,  which 
would  sruit  the  appellee's  purpose  as  well  as  those  levied  upon, 
add  that  a  jory  would  have  ample  power,  on  a  trial  at  ctmsnon 
law,  in  an  action  against  the  re^wndeots,  now  af^Uants,  or 
against  the  marshal  on  his  o£Scial  bond,  to  give  a  verdict  com- 
mensurate with  at^  damages  tiie  said  ^rpellee  oould  sustain  by 
the  levy  and  saJe  of  the  goods  aforesaid. 

On  the  filing  of  the  bill  a  temporary  injunction  was  granted, 
and  when  the  cause  was  finally  heard,  after  a  general  re(plicati<Hi 
filed  and  proof  t^en,  it  was  made  perpetual. 

There  are,  in  this  record',  two  questions  for  oonmderation. 
bardjy  establi^ied,  as  respeoted  Sutherland,  the  alleged  fraud 
OD  eredatoTK 

The  appeal  was  from  the  decree  of  perpetual  injunction. 

Mr.  Justice  Davis  delivered  the  oihuuhi  of  the  oonrt. 

There  are,  in  this  record,  two  questions  for  ootttideration. 
Was  Sutherland  mtiUed  to  invoke  the  in'terpoffltum  of  a  court 
of  equity  1  and,  if  so,  did  the  evidence  warrant  the  oonrt  beiow 
in  perpetuating  the  injunction  f 

It  is  oontended  that  the  injonction  should  have  'been  refused, 
because  there  was  a  complete  reaoedy  at  law.  If  tbe  reme^  at 
law  is  sufficient,  equity  cannot  give  relief,  ' '  but  it  is  not  enough 
that  there  is  a  remedy  at  law;  it  must  be  plain  and  adequate, 
or  in  other  words,  as  practical  and  ^Bcient  to  the  ends  of  justice, 
and  its  prompt  administxation,  as  the  nsnedy  in  equity."  Boyoe'a 
Ex 're  V.  Grundy,  3  Pet.  210.  How  oould  Sutherland  be  ccsn- 
pensated  at  law  for  tlie  injuries  he  would  suffer,  should  the 
grievances  of  which  he  complains  be  consummated  t 

If  the  appellants  made  tbe  levy,  sad  prosecuted  it  in  good 
faith,  without  circuiustaaees  of  aggravatdon,  iu'  the  honest  be- 
lief l^t  Wroth  &  FuUerton  owned  the  ttboA  of  goods  (whidi 
they  swear  to  in  their  answer),  and  it  should  turn  out,  in  ki 
action  at  law  instituted  by  Sutherland  for  the  trespass,  that  the 
merchandise  belonged  ezdu^vely  to  him,  it  is  well  settled  that 
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the  measure  of  damages,  if  the  property  were  not  sold,  oould  not 
extend  beyond  the  injary  dcme  to  it,  or,  if  sold,  to  the  value  of 
it,  when  taken,  with  iutereet  from  the  time  of  the  taking  down 
to  the  trial.    Ooiiard  v.  Pacific  Ins.  Co.,  6  Pet.  272,  282. 

And  tbia  is  an  eqiial  mle,  whether  the  suit  is  agunst  Uie  mar- 
sbal  or  the  attaching  creditors,  if  the  proceedings  are  fairly 
conducted,  and  there  has  been  no  abuse  of  authority.  Any 
harsher  rule  would  interfere  to  prevent  the  assertion  of  ri^ta 
honestly  entertained,  and  which  should  be  judicially  investigated 
and  settled.  "Legal  cootpensation  nttm  solely  to  the  injury 
done  to  the  property  taken,  and  not  to  any  collateral  or  conse- 
quential damages  resulting  to  the  owner  by  Uk  trespass."  Pa- 
cific Ins.  Co.  V.  Conard,  1  Baldiw.  142,  Fed.  Cas.  No.  10,647. 

Loss  of  trade,  destruction  of  credit,  and  failure  of  business 
prospects  are  collateral  or  consequential  damages,  which  it  is 
claimed  would  result  froia  the  trespass,  but  for  whkdi  oompen- 
sation  cannot  be  awarded  in  a  trial  at  law. 

Commercial  ruin  to  Sutherland  might,  therefore,  be  the  ef- 
fect of  closing  his  store  and  sellii^  his  goods,  and  yet  tiie  com- 
mon law  foil  to  readi  the  mischief.  To  prevent  a  consequence 
like  this  a  court  of  equity  steps  in,  arrests  the  proceedingB  in 
liminej  brings  the  parties  before  it;  hears  their  allegations  and 
proofs,  and  decrees  either  that  the  proceedings  shall  be  unre- 
strained, or  else  perpetually  enjoined.  The  absence  of  a  plain 
and  adequate  remedy  at  law  affords  the  only  test  of  equity 
jurisdiction,  and  the  application  of  this  principle  to  a  particular 
case  must  depend  altogether  upon  the  character  of  the  ease,  as 
disclosed  in  the  pleadirtgs.  In  the  case  we  are  considering  it  is 
very  dear  that  the  remedy  in  equity  could  alone  furnish  relief, 
and  that  the  ends  of  justice  required  the  injunction  to  be  issued. 

The  remaining  question  in  this  case  is  one  of  fact.   .    .    . 

The  evidence  also  abtme  concluavely  that  had  not  the  levy 
been  arrested  by  injunction,  damages  would  have  resulted  to 
Sutherland,  which  coaM  not  have  been  repaired  at  law. 

The  decree  of  the  circuit  court  is  therefore  Affirmed. 
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BIGHT  TO  JUBT  TBIAL  IN  BQUITT  CASES. 

LYNCH  V.  METROPOLITAN  EL.  RT.  CO.,  ET  AL. 
129  N.  Y.  274.    1S91. 

Appeal  from  superior  court  of  New  York  City,  general  term. 

Action  by  Lawrence  Lynch  against  the  Metropolitan  Elevated 
R^way  Company  and  others  to  restrain  the  maintoiance  and 
operation  of  defendants'  roads  in  front  of  plaintiff's  premises, 
and  for  damages.  Plaintiff  obtained  judgment,  which  was  af- 
firmed by  the  general  term.    DefeD>daDts  appeal.    Affirmed. 

Gbat,  J.  This  action  was  broughit  to  restrain  the  nrainte- 
Danee  and  operation  of  the  defendants'  roads  in  front  of  the 
plaintiff's  premises,  and  the  prayer  for  saeh  a  judgment  in- 
cloded  also  a  demand  for  the  amounit  of  loss  and  damage  which 
might  be  ascertained  to  have  been  already  sustained  by  tha 
plaintiff.  The  complaint  sets  out  the  title  and  ownership  of 
the  plaintiff,  and  his  rights  in  and  to  the  street  in  front  of  his 
premises;  the  constructioD  of  the  ^evated  railroad,  and  tlie 
operation  of  trains  over  it,  and  the  annoying  results  therefrom; 
the  illegal  and  unauthorized  nature  of  the  trespass  upon  tin 
plaintiff's  premises  and  easements,  and  the  failure  of  the  de- 
fettdants  to  acquire  or  to  make  oompensation  for  th«n;  the 
injuries  sustained,  and  that  they  will  be  constant  and  contina- 
oos;  and,  finally,  that  to  prevent  a  mnltiplicity  of  suits,  to  pro- 
tect against  irreparable  damages,  and  t«  afford  eomi^eie  relief, 
the  plaintiff  is  compelled  to  seek  the  equitable  interference  of  the 
court.  When  the  action  came  on  for  trial  the  defendants'  coun- 
sel moved  for  a  trial  of  the  plaintiff's  claim  for  past  damages  by 
jury,  and  the  exception  to  the  denial  of  that  motion  raises  the 
main  question  pressented  upon  this  appeal. 

The  clause  of  the  constitution  upon  which  the  demand  for  a 
jnry  trial  waa  based  reads:  "The  trial  by  jury,  in  all  cases  in 
which  it  has  heretofore  been  used,  shall  remain  inviolate  for- 
ever." The  argument  for  the  appellants  is,  in  substance,  that 
there  were  two  independent  causes  of  action  stated  in  the  com- 
plaint, of  which  one  vfas  for  past  da.raage8,  which,  prior  to  the 
constitution  of  1846,  was  cognizable  solely  in  a  court  of  law,  and 
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that,  under  the  Code,  it  eoioes  withio  the  equity  jurisdiction  of 
the  court  only  by  ressoo  of  the  peimimion  to  join  in  oae  com- 
plaint legal  and  equitable  causes  of  action.  By  section  970  of 
the  Code  of  Civil  Procedure,  which  was  a  new  enactment,  it  is 
provided  that  "where  «  parly  is  entitled'  hy  the  constitution,  or 
by  expren  provision  of  I'a.w,  to  a  trial  by  a  jury  of  one  or  more 
issues  of  fact,  ...  he  may  apply  upon  notice  to  the  court  for 
an  order  directing  all  the  questions  arising  upon  that  issae  to 
be  distinctly  and  plainly  stated  for  trial  accordingly,"  where- 
upon the  court  most  so  order,  etc.  If  tbe  defendants  believed 
that  they  had  a  constitutional  right  to  a  jury  trial  of  some  issue 
of  fact  in  this  action,  it  would  have  been  the  natural  and  orderly 
way  for  them  to  make  an  application  to  the  court  under  this  sec- 
tion. The  complaint  appears  to  be  but  one  consecutive  narra- 
tive of  the  gTOUDds  upon  which  the  equitable  interference  of 
the  court  is  alleged  to  he  necessary.  The  pretense  that  there  is  a 
separate  cause  of  action  rests  only  upon  the  demands  of  the  com- 
plainant that,  if  he  is  entitleid  to  the  equitable  relief  of  an  in- 
junction, the  court  shall  adjudge  to  him  such  an  amount  for  the 
loss  sustained  by  the  d^endanfs'  acts  as  shall  be  ascertained. 
Undoubtedly  the  claim  for  past  damages  sustained  by  plaintiff 
in  his  property  rights  from  the  defendants'  acts  could  have 
been  made  the  subject  of  an  action  at  law,  but  that  was  not  the 
eanse  of  action  which  the  pluntiff  elected  to  assert  in  his  com- 
plaint, and  to  bring  to  trial.  What  he  attempted  hy  instituting 
his  action  was  to  restrain  tbe  etmtinuanee  of  acts,  which  were 
consbantly  injuring  and  woiUd,  to  aU  appearances,  constantly  in 
the  future  continue  to  injure  him,  in  ways  and  in  a  manner 
which  be  described  in  his  eom|>laint.  That  was  a  form  of  relief 
demaodable  and  oognizable  only  on  the  equity  side  of  the  court. 
Bience,  as  upon  the  face  of  the  complaint  the  plaintiff  alleged 
a  cause  of  action  for  equitable  rdief,  if  the  defendants  con- 
ceived that  they  were  entitled'  to  a  trial  by  jury  of  any  issue  of 
fact  involved  in  the  statements  of  the  complaint,  they  might 
have  moved  Uk  court  under  section  970,  and  then  the  question 
oould  have  been  opportunely  anid  properly  met.  Appellants  cite 
upon  this  point  the  decision  in  Golman  v.  Dixon,  50  N.  T.  572; 
but  that  vras  made  in  1872,  and  aectkin  970  was  a  new  pTi>- 
vidon,  and  was  enacted  in  1877. 
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Bnt,  whatever  the  effeot  of  the  omis^on  to  tak«  this  coone 
of  procedure,  we  need  not  determine  it  now,  inaamuch  aa  the 
oonclufiion  we  have  reached  holds  the  right  to  a,  separate  trial 
by  jury,  as  to  the  amount  of  past  diamflges,  in  Bucb  an  ejsiioa,  not 
to  be  within  the  porriew  of  the  eonstitntional  guaranty.  The 
action  was  one  purely  for  a  court  of  equi^,  for  the  miun  r^ef 
sought  was  an  injunction  against  the  defendan'ts,  restraininig 
them  from  maintaining  and  operating  their  elevated  railroad. 
To  the  aasertion  of  tiiia  ground  for  the  equitable  interference  of 
the  court  the  facts  in  the  complaint  were  marshaled,  and  to  the 
necessity  for  granting  that  species  of  relief  every  allegation  of 
the  complaint  was  framed  and  calealat«d  to  lead.  There  was 
but  one  cause  of  action  stated  in  this  complaint,  and  that  was 
the  claim  for  relief  against  the  oontinned  trespass  upon  the  com- 
plainant's properties.  The  demand  for  past  damageH,  induded 
in  the  prayer  for  judgment,  doee  not  have  the  effect  to  set  up 
an  independent  cauae  of  action.  It  is  nothing  more  than  a  de- 
mand that  the  court,  having  adjudged  the  plaintiff  entitled  to 
the  equitable  relief  p(rayed  for,  and  having  acquired  entire  jniis- 
diction  of  the  action,  will  asBen  the  damages  vriiich  appear  to 
have  been  sustained  down  to  the  trial.  It  has  always  been  a 
weUr^ettled  and  familiar  rule  that  when  a  court  of  equity  gaint 
jurisdiction  of  a  cause  before  it  for  one  purpose  it  tnay  retain 
it  generally.  To  do  complete  justice  between  the  parties  a  court 
of  equity  viiU  further  retain  the  cause  for  the  purpose  of  ascer- 
taining and  awarding  the  apparent  damages,  as  something  which 
is  incidental  to  the  main  relief  sought.  While  this  is  done  on 
the  groond  that  the  remedy  for  the  damage  done  is  deemed  to 
be  incidsital  to  the  relief  of  injunction,  the  principle  is  in  per- 
fect harmony  with  the  theory  of  the  jurisdiction  of  a  court  of 
equity.  Its  power  is  invoked^  and  it  interferes  to  restrtun  a 
trespass  which  is  oontinuons  in  its  nature,  in  order  to  prevent  a 
multiplicity  of  suits;  and,  taking  jnrisdic^on  of  the  cause  for 
Euch  a  purpose,  it  may  retain  it  to  the  end,  and  close  up  all  mat- 
ters for  legal  dispute  between  the  parties  by  aseemng  the  loss 
sustained  from  the  acts  which  it  has  restrained.  The  power  and 
practice  of  courts  of  equity  were,  as  it  was  forcibly  remarked  by 
Judge  Easl  in  the  case  of  Madison  Avenue  Baptist  Church,  73 
N.  T.  82,  95,  "when  they  h^ve  once  obtained  jurisdiction  of  a 
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case,  to  administer  all  the  relief  which  the  nature  of  th«  case 
and  the  facts  demand^  and  to  bring  such  relief  down  to  the  close 
of  the  litigation  between  the  parties. ' '  The  fact  that  a  mone; 
judgment  is  ordered  against  the  defendant  for  the  plaintiff's 
loss  affords  no  peculiar  ground  for  attacking  equity's  jurisdic- 
tion. That  is  frequently  the  case  in  actions  of  an  unquestioned 
equitable  natnire.  Quite  recently  Judge  Pinch,  in  Van  B^ise- 
laer  V.  Van  Rensselaer,  113  N.  T.  207,  21  N.  E.  Kep.  75,  ob- 
served,  with  respect  to  an  objection  to  the  jurisdiction  of  a  court 
of  equity  that  the  final  relief  would  be  a  personal  judgment,  that 
it  would  not  in  that  manner  lose  its  juris^etion  of  an  action  of 
an  equitable  character.  The  jurisdiction  "once  acquired,"  he 
said,  "it  retains  to  the  end,  even  thotigh  it  may  turn  out  that 
adequate  relief  is  reached  by  a  merely  personal  judgment.  That 
is  not  an  uncommon  oocorrenoe."  Instances  are  frequent  in 
which  a  court  of  equity  decrees  the  payment  of  money  as  an  in- 
cident of  the  grant  of  equitable  relief,  and  that  feature  does  not 
suffice  to  qualify  the  jurisdiction.  But  I  think  we  shoidd  coo- 
aider  the  qnestion  to  have  been  settled,  upon  the  authority  ot 
several  decisions  of  this  courts  In  the  case  of  Williams  v.  Bail- 
road  Co.,  16  N.  Y.  97,  the  opinion  was  ddivered  I^  Judge 
Sam  DEL  Skldbn.  That  was  a  soit  in  equity,  brougiA  to  restrain 
the  defendants  from  using  the  street  with  t^eir  railway,  end  to 
recover  damages  for  paat  use.  The  conclu»on  arrived  at,  as  ex- 
pressed in  the  opinion,  was  that  "it  follows  that  the  defendants, 
in  constructing  their  road.  .  .  .  were  guilty  of  an  unwarrairta- 
ble  intrusion  and  trespass  upon  plaintiff's  property,  and  tiiat 
he  is  entitled  to  relief.  Although  he  had  a  remedy  at  law  for  the 
trespass,  yet,  as  the  trespass  was  of  a  continuous  nature,  he  had 
a  right  to  come  into  a  oourt  of  equity,  and  to  invi^  Hb  restrain- 
ing power,  to  prevent  a  multiplicity  of  suits,  and  can,  of  coune, 
recover  his  damages  as  incidental  to  this  equitable  relief.  There 
may  be  doubt  as  to  his  right  to  recover  in  this  suit  the  damages 
upon  the  lots  which  have  been  sold,  because  as  to  those  lots  there 
was  no  occaswn  to  ask  any  equitalUe  relief,  and  to  permit  the 
damages  to  be  aaaessed  in  this  suit,  in  effect,  deprives  the  de- 
fendants of  the  right  to  have  them  assessed  by  a  jury.  But,  as 
this  question  has  not  been  raised,  it  is  unnecesary  to  consider 
it."    There  are  two  things  to  be  noted  in  that  opinion.    In  the 
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first  place,  the  damages  already  sustained  were  deemed  within 
the  power  of  a  court  of  equity  to  award  as  an  incident  of  its 
jurisdiction  orer  the  action.  This  idea  is,  in  fact,  emplifisized 
by  the  suggestion  as  to  the  lots  which  had  been  sold,  because  it 
is  clear  that  the  court  regarded  its  right  to  award  the  damages 
as  a  matter  comieot«d  with  or  depaident  upon  the  ground  for 
granting  any  equitable  relief;  that  is  ta  eay,  as  to  the  ins>perty 
to  be  protected  by  tiie  decree  of  the  court  against  ^le  defend- 
ants' acts,  the  damages  caused  to  it  could  be  assessed  by  the 
court;  but  as  to  that  portion  withdirawn  by  the  sale  it  might 
be  doubtful,  because  not  the  subject  of,  or  entitled  to,  the 
equitable  relief.  It  is  very  obvious  that  tlie  oonrt  had  in  nund 
the  question  as  to  the  right  of  trial  by  jury.  In  the  second  place 
it  may  be  noted  that  the  opinion  speahs  of  the  assessment  of  the 
damages.  This  definition  of  an  assessment  of  the  damages  seems 
to  me  to  put  the  action  of  the  court  in  line  with  just  what  courts 
of  equity  have  always  done  in  cases  over  which  they  have  gsined 
jurisdiotion ;  that  is  to  B&y,  they  proceed  to  inquire  directly,  tyr 
by  reference,  or  otherwise,  as  to  the  damages  sostained,  and  as- 
sess them  accordingly.  When,  later,  the  same  case,  entitled  ai 
Henderson  et  aL,  after  a  new  trial,  came  up  again  (78  N.  Y. 
423 ) ,  the  opinion  of  the  court  was  delivered  by  Judge  Dantobtb, 
who  again  upheld  the  plaintiff's  right  to  invoke  the  equitable 
power  of  the  court,  and  hdd  that  he  could,  "of  oouRe,  recover 
his  damages  as  ineideutal  to  this  equitable  relief;"  and  he  stated 
it  to  be  "an  elemientairy  principle"  that  "when  a  court  aasumes 
jurisdiction  in  order  to  prevent  a  multiplicity  of  suits  it  will 
proceed  to  give  full  relief  both  for  the  tortious  act  and  the  resolt- 
ing  daniaees."  The  opinion  was  carefully  written,  and  based 
upon  the  autborit?  of  many  cases.  Recently  agam,  in  the 
case  of  Shepard  v.  Railroad  Co.,  117  N.  Y.  442,  23  K.  E.  R^. 
30,  it  was  said  of  these  actions  that  tb^  were  necessarily  "on 
the  equity  side  of  the  court,  as  the  main  relief  sought  was  the 
injunction  against  the  defendants, ' '  and  that  in  them  the  com- 
plainants could  "recover  the  d'amages  they  have  sustained  as 
incidental  to  the  granting  of  the  equitable  relief."  Thia  view,  as 
stated  in  that  opinion,  was  expressly  based  uptm  the  'Williams 
and  Hendemon  cases,  and  upon  tbe  supposed  equitable  princi- 
ples govemii^  such  actitHB.    Tbe  Shepard  Case  somewhat  con- 
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Bpicaoosly  iUostrates  the  powers  a  court  of  equity  may  arrogate 
to  itself  with  the  object  of  completely  detemuDiDg  and  qnieting 
the  questioiiB  before  it  when  it  has  once  acquired  jurisdictioD  of 
the  action.  It  foUowe,  in  that  respect,  a  rule  long  established 
by  authority.  It  is  true  that  in  these  cases  the  right  to  demand 
a  jury  trial  as  to  past  damages  was  not  precisely  or  in  torma 
stated  as  the  proposition  advanced;  but  that,  as  it  seenw  to  me, 
would  ibe  a  very  narrow  evafflon  of  the  effect  of  the  opinions  de- 
livered. Tbey  did  conader  the  nature  of  such  actions,  and  de- 
liberately deolared  ibe  power  of  the  court  in  equity,  as  an  inci- 
dent of  the  main  relief  of  injunction,  to  assess  the  damages 
sustained.  In  Carpenter  v.  Oabom,  102  N.  Y.  552,  7  N.  E. 
Bep.  823,  the  court,  in  an  action  to  set  aside  certain  conv^nnceB 
as  fraudulent,  granted  the  equitable  relief  prayed  for,  and,  in 
addition,  decreed  the  jai^ment  a  lien  apon  the  land  for  some  un- 
paid installments  of  interest,  to  the  payment  of  which  the  de- 
fendant bad  obligated  himself  in  a  certain  agreement.  Chief 
Judge  RuQZB  delivered  the  opinion  of  this  court  in  afflrmance 
of  the  judgment,  and  said:  "This  principle  has  been  applied 
in  many  cases  in  awarding  judgment  for  pecuniary  damages, 
even  when  the  party  had  an  adequate  remedy  at  law,  if  the  dam- 
ages were  connected  with  a  transaction  over  which  the  conrta  had 
jurisdiction  for  any  purpose;  although  for  the  purpose  of  col- 
lecting damages  merely  they  would  not  have  had  jurisdiction." 
In  support  of  the  principle  declared  t^  him,  the  learned  judge 
cited  Pom.  Eq.  Jur.  §  181,  and  various  cases. 

I  think  some  confusion  of  thought  concerning  the  constitu- 
tional guaranty  of  a  trial  by  jury  may  arise  in  a  misapprdien- 
sion  as  to  its  proper  application.  That  provision  relates  to  the 
trial  of  issues  of  fact  in  civil  and  criminal  proceedings  in  the 
courts,  as  it  was  held  by  the  chancellor  in  the  case  of  Beekmaa 
v.  Railroad,  3  Paige,  45.  Where  the  trial  of  a  civil  proceeding 
presents  for  determination  a  question  of  fact  the  right  of  trial 
by  jury  is  proper,  and  can  be  invoked.  But  an  action  brought 
to  restrain  the  commission  of  trespasses  which  are  eontinnons  in 
their  nature  is  necessarily  in  equity,  and  the  court  interferes  to 
prevent  multiplicity  of  suits,  and  grants  equitable  relief  by  way 
of  an  injunction.  The  qnestion  presoirted  for  determination  in 
such  an  action  is  one  of  law,  wheUier,  upon  the  facts  to  be  eBta]>- 
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ILahecl  upon  the  trial,  the  plaiotifF  is  entitled  to  sacb  relief. 
UpoQ  the  PTOO&,  showing  the  nature  of  the  trespaaaes,  and  the 
consequent  injot?  to  tiie  eomplainant'a  im^rty,  the  court  do- 
ddes  the  question  of  plainti£E's  right  to  aa  injunction.  It  does 
not  seem  to  me  that  it  can  be  said  that  autr  iwne  of  fact  as  to 
damage  remains.  That  was  necessarily  decided  in  the  action, 
and  all  that  remains  is  to  fix  its  amount ;  and  I  do  not  think  the 
constitntional  provision  wag  aimed  at  auoh  a  proceeding.  Ah  de- 
fined by  the  chancellor  in  the  case  above  referred  to,  it  seems 
difficult  to  rationally  ^ve  it  an  application  to  what  is  simply  an 
assessment  of  the  damages. 

In  our  former  court  of  errors  Chancellor  (then  Judge)  Kent 
held,  in  Armstrong  v.  Gilchrist,  3  Johns.  Cos.  424,  431  (decided 
in  1800),  that  "the  court  of  chancery,  having  acquired  cogni~ 
zance  of  a  suit,  for  the  purpose  of  discovery  or  injunction,  wHl, 
in  tnost  cases  of  account,  whenever  it  u  in  fuU  possession  of  the 
merits,  and  has  sufficient  materials  before  it,  retain  the  suit  in 
order  to  do  complete  justice  between  the  parties  and  to  prevent 
useless  litigation  and  expense."  That  case  was  upon  a  bill  for 
apecific  relief,  and  to  restrain  an  actitm  at  law  brought  to  re- 
cover the  value  of  certain  bank-stock,  and  it  set  up  certain 
equitable  considerations  as  against  the  justice  of  a  recovery  in 
the  other  action.  'Hie  chancellor  below  decided  against  the 
whole  relief  sought  }yy  the  bill,  and  decreed  in  favor  of  the  de- 
fendants that  the  complainants  should  pay  them  the  value  of  the 
stock,  and  ordered  a  reference  to  state  Hie  aecomiit.  This  pro- 
cedure the  court  of  errors  upheld  as  being  right,  and  the  duty 
of  the  chancellor  to  fallow.  I  do  not  consider  the  cases  cited  by 
the  appellants  to  be  at  all  controlling  upon  the  question.  In 
Murray  v.  Hay,  1  Barij.  Ch.  59,  the  bill  was  filed  by  two  per- 
aons,  who  were  owners  of  different  dweUing-liouBes  in  severalty, 
having  no  joint  interest  in  either  of  them,  to  restrain  a  nuisance 
which  was  a  common,  but  not  a  joint,  ii^nry  to  both  complain- 
ants. The  objection  to  the  prayer  for  an  account  and  compensa- 
tion for  their  re^rective  damages  was  upon  the  ground  of  mitltir 
fariousness,  and  so  considered.  Another  case,  of  Hudson  t. 
Caryl,  44  N.  T.  553,  was  an  s«tion  to  recover  damages  for  the 
overflowing  of  plaintiff's  lands,  and  to  coanpel  the  removal  of 
the  dam;  and  the  decision  tamed  upon  the  ancient  right  to  a 
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jury  trial  in  tmcli  an  actitxi  of  Duisaoce,  whicb  tbe  Code  had  not 
aSected.  It  w&a  not  an  action  in  equity  to  restnin  a  nnisanoe, 
which,  aocordiDg  to  Judge  Andbewb'  opinitHi  in  tJie  Cogswell 
Case,  aupra,  would  not  be  an  action  for  a  nuisance  directed  hy 
the  Code  to  be  tried  by  jnry.  Bnt  the  jadge  who  delivered  the 
opinion  of  the  majority  of  the  commission  of  appeals  in  Hudson 
T.  Caryl  spoke  obiter  in  his  remaxkB  npon  the  general  right  of 
bdal  by  jury,  as  his  opinion  iuddcates,  for  he  aays  (page  555) : 
"But,  whaterer  may  be  said  or  decided  in  regard  to  tbe  trial  of 
other  acticms,  in  which  two  canses  of  actiom — one  excInaTcly  of 
legal,  end  anotber  ezdusively  of  equitable,  cognizanoe,  arisng 
ont  of  the  same  transactions — are  united,  this  action  shmild,  f<ff 
an  indepmdent  reason,  have  been  tried  by  jury,  and  that  is  that 
the  action,  when  brought  for  the  double  object  of  removing  the 
nuisance  and  recovering  the  demages  occasioned  by  it,  waB  always 
tried  by  jury;"  and  he  prooee(k  to  refer  to  Blat^stone  and  to 
the  old  Revised'  Statutes.  As,  therefore,  "a  ease  is  presented  in 
which  a  trial  by  jury  has  been  heretofore  used,"  tbe  commis- 
sioner ocXKluded  it  was  error  to  refuse  it 

It  does  not  seem  to  me  neoenary  to  pursue  further  the  con- 
sideration of  authorities.  The  respondent's  counsel  has  cited 
others  in  Gas  and  the  lower  eouris.  In  a  note  to  Armstrong  v. 
Gilchrist,  supra,  will  be  found  reference  to  other  early  oases  in 
this  state  and  in  the  United  States  supreme  court  in  sapp<Ht  of 
the  "settled  rule  that  when  tbe  court  of  dianceiy  has  guned 
jurisdiction  of  a  cause  for  one  purpose,  it  may  retain  it  general^ 
for  relief."  Undei^ng  the  system  upon  which  courts  of  equity 
have  exerdted  their  pouter,  aa  I  understand  it,  u  the  principle 
that  when  they  have  gained  jurisdiction  of  a  cause  by  reason  of 
the  infirmity  of  the  coia^s  of  law  to  entertain  it,  or  to  give  fuU 
relief,  they  will  retain  their  control  of  the  cause  gen&vUy,  and 
settle  up  the  whole  mt^ter  between  the  parties.  I  have  discnased 
the  question  here  at  considerable  length,  in  order  that  a  rule, 
long  settled  by  careful  judicial  utterances,  and  in  itself  reason- 
able and  commeiMlable  as  promoting  the  public  convenience  in 
the  disposition  of  litigated  causes,  might  not,  at  this  day,  be 
shaken  by  doubts.  The  conclusion  which  I  think  we  must  reach 
is  that,  in  this  complaint,  the  cause  of  action  is  single,  and  con- 
stitutes a  claim  for  equit^le  rdief,  and  there  is  not  mixed  up 
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with  it  a  cause  of  action  for  le^  relief.  Tbe  facta  alleged  as  a 
bams  for  an  appeal  to  tbe  conrt  to  exert  its  equitable  power  m^ 
well  bare  constituted  a  claim  for  legal  relief,  and  might  have 
been  set  np  in  an  action  at  law;  but  that  conradieraUon  cannot 
affect  nor  change  the  equitable  nature  of  Uie  action  itself.  It 
was  not  error,  therefore,  to  deny  the  motion  for  a  trial  by  jory 
88  to  past  damages,  and  the  court  could  «omipetently  proceed 
with  the  trial  of  tbe  cause  in  equity.  The  only  other  point 
presented  to  us  upon  this  appeal  is  that  it  was  errw  to  award 
damages  for  i>ortions  of  the  property  whidi  were  in  the  posses- 
sion  of  tenants.  As  to  this  question  the  case  is  omtrolled  by 
the  decision  of  the  Eemocfaan  Case,  29  N.  E.  Bop.  65  (at  this 
term).  The  judgment  should  be  affirmed,  with  costs. 
All  ocmcur,  except  Eabl  and  Pboehaic,  JJ.,  diasenting. 


MAXIMS  OF  EQUITT. 

Hb  Who  SeeJu  Equity  Must  Do  Equity,  Bto* 

COMSTOCK  T.  JOHNSON. 
46  N.  T.  615.    1871. 

Church,  C.  J.  The  principal  question  in  this  case,  involving 
the  ofHistruction  of  the  grant  of  wat«r,  was  correctly  decided  in 
the  court  below.  It  is  wdl  settled  in  this  State  that  the  terms 
used  in  this  grant  are  to  be  taken  as  a  measure  of  the  quantity 
of  water  granted,  and  not  a  limitation  of  the  use  to  the  particu- 
lar madrinery  specified.  Wakely  v.  Davidson,  26  N.  T.  387; 
Cromwell  v.  Selden,  3  id.  253.  It  was  found  by  the  court  that, 
at  the  time  the  defendant  shut  the  water  off,  he  aserted  that 
the  plaintiff  had  forfeited  his  light  to  the  water,  and  claimed  a 
right  to  shut  it  off.  In  this  he  was  mistaken.  In  depriving  the 
plaintiff  of  the  use  of  the  water  under  an  assertion  of  forfeiture, 
he  rendered  himsdf  amenable  to  tbe  process  of  the  court  for 

'See  Seo.  1139,  Vol.  8,  Cjrclopedis  of  Law. 
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the  protection  of  the  plaintiff's  lig^ta  The  judgment  enjoining 
the  defenfl&ntfl  from  depriving  tbe  plaintiff  of  the  quantity  ot 
water  to  which  he  was  ^titled  nndier  his  deed,  cannot  be  ddg- 
turbed.  The  only  serious  qae0ti(»i  in  the  ease  relates  to  the  ose 
of  the  buzz  saw  in  front  of  the  null.  The  plaintiff  did  not,  by 
his  d«ed,  acquire  the  title  to  the  land  in  front  of  the  mill,  be- 
cause the  d«8criptJon  is  limited  to  the  land  upon  which  the  mill 
stands,  but  he  did  acquire  an  easement  in  sach  land  for  the  pur- 
pose of  ingres  and  egress  and  also  for  the  purpose  of  piling 
and  sawing  wood  for  the  use  of  the  mill,  as  it  had  been  used 
and  enjc^ed  for  forty  years.  EveryUiing  necessary  for  the 
full  and  free  enjoyment  of  the  mill  passed  as  an  in- 
cident, apporteDant  to  the  land  conveyed.  2  Kent's  Com. 
467;  Blaine's  Leasee  v.  Chambers,  1  Serg.  &  Ranrle,  174.  But 
this  would  not  authorize  the  plaintiff  to  erect  and  use  machinery 
np<Hi  this  laud  not  necessary  to  the  use  of  the  mill,  as  it  had  been 
used,  and  would  not  authorize  the  use  of  the  buzz  saw  upon  that 
land.  The  objecticm  is  not  that  the  plaintiff  propelled  the  buzz 
saw  with  the  water  from  the  dam,  as  he  had  the  right  to  use 
the  water  for  any  machinery  and  in  any  place  which  he  was  en- 
titled to  oocnpy ;  but  he  could  not  occupy  the  space  in  front  of 
the  mill  for  that  porpose.  At  the  time  the  water  was  shut  off 
by  the  defendants,  it  was  being  used  only  to  propel  this  saw ; 
and  it  is  claimed  that  the  defendants  were  justified  in  shutting 
off  the  water  from  that  machinery;  and  for  that  reascm  the  judg- 
ment should  be  reversed,  or,  at  least,  that  it  dioald  be  modified 
so  as  to  restrain  the  plaintiff  from  using  his  buzz  saw  on  the 
defendants'  premises.  As  we  have  seen,  tike  judgment  against 
the  defendants  is  fully  warranted  by  the  findings,  and  the  ques- 
tion is,  whetlier  any  modification  cdiould  be  made  against  the 
plaintiff.  It  is  a  rule  of  equity  that  he  who  aAa  equity  must 
do  equity.  The  plaintiff  was  in  fault  in  using  the  buzz  saw  on 
the  defendants'  pr^nises.  It  is  said  that  this  was  an  independ- 
ent transaction,  for  which  the  defendants  mif^t  hsve  an  action ; 
and  this  was  the  view  of  the  court  below.  The  rule  referred  to 
will  be  applied  when  the  adverse  equity  grows  out  of  the  very 
controversy  before  the  court,  or  of  such  circumstances  as  the 
recopd  shows  to  be  a  part  of  its  history,  or  is  so  connected  with 
the  cause  in  litigation  as  to  be  presented  in  the  pleadings  and 
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proofs,  with  fall  opportoaity  afforded  to  .the  party  thus  recrimi- 
nated  to  explain  or  refute  the  charges.  Tripp  t.  Co(^  26  Wend. 
143;  McDonald  v.  NeilsMi,  2  Cow.  190;  Caaler  t.  Shipman,  35 
N.  T.  533. 

All  the  facts  connected  with  tlie  right  of  the  plaintiff  to  ose 
tbe  buzz  saw  were  not  only  spread  out  iip<m  the  record,  but  were 
in  fact  litigated  npon  the  trial,  and,  as  to  his  strict  legal  rights, 
are  undisputed ;  and  we  cannot  say  that,  bat  for  his  use  of  the 
saw  on  the  def^dants'  premises,  the  water  would  not  have  been 
shut  off.  Whether  this  was  so  or  not,  the  controversy  in  rela- 
tion to  his  rig^t  to  use  tbe  sow  was  involved  in  the  litigaticm, 
and  was  intimately  connected  with  the  wrongful  act  of  the  de- 
fendants; and,  being  so,  it  is  proper  to  apply  the  equitaible  rule. 
It  is  not  indispensable  to  the  application  of  this  rule  that  the 
fault  of  tbe  plaintiff  should  be  of  such  a  character  as  to  author- 
ize an  independent  action  for  an  injunction  against  him.  The 
plaintiff,  in  strictness,  was  in  the  wrong  in  pla^g  his  buzz  aew 
in  front  of  the  mill.  The  defendants  were  in  the  wrong  in 
shotting  off  the  wat^,  and-  especially  in  asserting  a  forfeiture ; 
and,  as  both  parties  are  in  court  to  inxst  upon  their  strict  1^^ 
rights,  we  think  substantial  justice  will  be  done  by  modifying 
the  judgment  so  as  to  enjoin  the  plaintiff  from  using  the  buzz 
saw  on  the  land  in  front  of  his  mill,  and,  as  modified',  judgment 
affirmed,  without  costs  to  either  party  against  the  other  in  this 
court. 

All  concur.  Judgment  accordingly. 


PLtlMMBB  V.  KEPPLEE  ET  AL. 

26  N.  J.  Eq.  481.    187S. 

Bill  in  equity  for  specific  performance  of  a  contract  to  convey 
lands. 

Van  FlebTj  V.  C.  The  complainant  asks  the  specific  per- 
formance of  a  contract  whereby  he  agreed  to  convey  to  Mr. 
Keppler  a  house  and  lot  on  Qrier  avenue,  in  Elizabeth  City,  at 
a  valuation  of  $15,750,  and  the  defendant,  in  payment  of  tiiat 
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som,  agreed  to  pay  $750  in  money,  to  asaome  the  payment  of  a 
mortgage  for  $7,500  on  the  property  to  be  conveyed  to  him,  and 
to  convey  to  the  eomplamant  a  bouse  and  lot  on  Anna  street,  in 
the  same  city,  valued  at  $7,500.  The  cash  payment  wae  made 
at  the  execution  of  tbe  contract. 

Among  the  defenses  set  up  it  is  alleged  the  com|dflinant  pro- 
cored  the  contract  by  fraudulent  representations  as  to  the  cost 
of  the  hoDse  which  he  hadi  recently  built,  and  as  to  the  value 
of  the  lot  whereon  it  stood.  If  these  facts  are  eeUd>li8hed,  the 
complainant's  prayer  must  be  denied.  On  a  bill  for  speeifio 
performance  the  court  wiU  grant  or  refuse  its  aid  according  to 
the  justice  of  the  case;  it  will  never  extend  its  aid  to  a  suitor 
who  has  practiced  a  fraud,  or  procured  the  contract  by  a  mia- 
representation  of  a  material  faet.  Miller  v.  Chetwood,  2  N.  J. 
Eq.  208;  2  Chit.  Cont.  (Utii  Am.  Ed.)  1473. 

An  intentional  misrei^esentation  of  a  fact  materially  affect- 
ing the  value  or  use  of  the  property,  will  deprive  the  party 
making  it  of  all  right  to  a  remedy  in  equity.  Wuesthoff  v. 
Seymour,  24  N.  J.  Eq.  69. 

The  remedy  by  specific  performance  is  discretionary;  the 
question  is  not  what  must  the  court  do,  but  what,  in  view  of 
all  the  circumstances  of  the  case  in  judgment,  should  it  do  to 
further  justice.  When  the  contract  has  been  fairly  procored  uid 
its  enforcement  will  work  no  injustice  or  bard^p,  it  is  enforced 
almost  as  a  matter  of  oouise;  but  if  it  has  been  procured  by  any 
sort  of  fraud  or  falsehood,  or  its  enforcaoent  will  be  attended 
with  great  hardship  or  manifest  injustice,  the  court  will  refuse 
its  aid.  Seymour  v.  Delancey,  6  Johns.  Gh.  222 ;  King  v.  Mor- 
ford,  1  N.  J.  Eq.  281;  Bo<Man  v.  Zilley,  Id.  324;  Cionover  ▼. 
"Warden,  20  N.  J.  Eq.  273;  Story,  Eq.  Jur.  S§  750a,  751. 

In  view  of  the  evidence  there  can  be  no  doubt  that  on  Ute 
evening  the  contract  was  execnted,  and  just  before  it  was  signed, 
the  complainant  represented  to  the  defendant  that  his  house 
bad  cost  from  $10,000  to  $11,000,  besides  the  outlay  for  gas  fix. 
tures,  summer  pieces,  inlaid  doors,  and  the  i^ne  of  his  services 
as  architect,  and  that  land  adjacent  to  his  lot  had  been  sold  a 
few  days  before  for  $100  a  foot.  Five  persons  were  present, — 
the  defendant  and  his  wife,  the  oomplainant,  Q«org8  L.  Meyer, 
tile  broker  negotiating  tbe  contract,  «nd  who  has  bean  called 
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88  a  witnees  for  tbe  complainant,  and  Mr.  'William  H.  Pooler, 
who  had  owned  the  lot  <»i  which  th«  honse  was  built,  havin-g  con- 
veyed it  to  the  complajnant  with  an  nnderstandling  he  shoold 
be  paid  for  it  on  its  sale  with  the  house,  at  the  rate  of  $70  a  foot, 
and  also  that  be  should  then  be  entitled  to  one-half  of  the  pn^t 
made  on  the  house.  The  defendant  and  hia  wife  testify,  clearly 
and  positively,  to  the  for^^iing  representaitionB.  The  complain- 
ant saya,  generally,  he  never  represented  to  the  defendant  that 
tbe  house  had  cost  $11,000,  'but  when  required  to  repeat  the 
conversation  at  the  signing  of  the  ccntract,  says  the  defendant 
and  he  bad  the  usual  conversation  oocurring  between  parties 
dealing,  but  declares  he  cannot  give  the  particulara  Mr.  Meyer 
m^es  no  allusion  to  tiie  occurrences  preceding  or  attending  the 
signing  of  the  contract.  While  Mr.  Pooler  deni»  hearing  any 
representations  respecting  the  value  of  the  property  made  by 
the  complainant,  he  so  far  corroborates  the  defendant  and  his 
wife  as  to  say  that  just  before  the  execution  of  the  contract 
Mr.  Meyer  stated  to  the  defendant,  with  the  complainant's 
knowledge,  and  without  eliciting  any  mgo  of  disapproval,  that 
the  lot  was  wortii  $100  a  foot,  and  that  the  house  must  have 
cost  from  $10,000  to  $12,000,  aa  it  was  unusually  well  built. 
These  representations  of  cost  and  value  correspond  exactly  with 
the  sum  fixed  as  the  purchase  money  to  be  paid  to  the  complain- 
ant,—lot,  fifty  feet  front,  $5,000;  house,  $10,750;  total  $15,750. 
They  embraced  material  facts.  That  pretending  to  state  the 
cost  of  the  house  rested  exclusively  in  the  knowledge  of  the  com- 
plainant It  was  not  open  to  inspection  or  examination.  If  be 
said  anything,  he  was  bound  to  speak  the  truth.  It  is  obvious 
they  influenced  the  action  of  tbe  defendant.  When  the  contract 
was  produced  at  his  residence  on  the  evening  it  was  ngned,  the 
sum  named  as  the  purchase  money  was  $15,500.  Before  it  was 
signed  this  sum  was  raised  to  $15,750,  Something  occurred 
there  before  the  signing,  which  induced  the  defendant  to  consent 
to  the  increase. 

Were  these  representations  trueT  The  complainant  has  not 
attempted  to  ^w  their  truth.  No  attempt  has  been  made  to 
show  that  any  lands  on  Qrier  avenue  were  ever  sold  for  $100  a 
foot.  Tbe  complunant  admits  the  contract  price  for  building  his 
house  was  $6,666.    The  conviction  is  irresistible  that  these  rep- 
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reseotatioiiB  were  known  to  be  ontrne  at  the  time  they  were  ut- 
tered, and  that  they  were  made  to  entrap  the  defendant  into  a 
contract  to  take  oomplainaat'e  property  at  a  valoation  of  one- 
foorth,  or  at  least  one-fifth,  in  excess  of  its  fair  value.  A  court 
whose  delight  it  ia  to  do  justice  will  not  give  its  aid  to  a  suitor 
whose  title  to  relief  r^its  npoo  an  engagement  procured  by  false 
wonfa. 

Let  the  bUl  be  diamitied  with  eoatt.   I  wiU  mo  (kMie. 


SQUrr?  AIDS  TBE  VIGILANT,  NOT  THE  BLOTHFUU 

ELLISON  V.  MOFFATT. 
i  Johns.  Ch.  46.    1814. 

The  Chancbllob.  The  parties  lived  in  the  stune  county, 
and,  without  accoontiiig  for  the  delay,  the  pltuntiff  suffered  a 
period  of  26  years  to  elapse,  from  the  termination  of  the  Amen* 
can  war,  to  the  time  of  filing  his  bilL  The  offer  made  1^  the 
executors  being  for  peace,  and  without  any  recognition  of  the 
justness  of  the  demand,  and  being  rejected  by  the  plaintiff, 
cannot  affect  "^e  question. 

It  would  not  be  sound  discretion  to  overhaul  accounts,  in  fa- 
vor of  a  party  who  has  slept  on  his  rights  for  such  a  length  of 
time;  especially,  against  the  representatives  of  the  other  party, 
who  have  no  knowledge  of  tiie  original  tnuwactionai  It  is 
against  t^  principles  of  public  policy  to  require  an  aceonnt 
after  the  plaintiff  has  been  guilty  of  so  great  laches. 

The  biU  must  be  dismissed  on  the  ground  of  the  staleneaa  of 
the  demand,  but  without  costs. 


McLaughlin  v.  Mclaughlin,  bt  al. 

20  N.  J.  Eg.  190.    1869. 

BiU  in  equity  for  partition  and  an  accounting.  Heard  on  ex- 
ceptions to  the  master's  reports  as  to  the  account  and  as  to  the 
value  of  a  dower  interest. 

gJATmtsirrB,  Ch.    John  O.  McLaughlin  died  intestate,  iixy  2, 
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1861,  seized  of  a  ntBiiber  of  houses  and  lots  in  Jersey  City,  m 
one  of  whieb  be  resided  at  his  death.  He  left  his  widow,  Abby 
Ann  McLaughlin,  and  six  children,  his  heirs  at  law.  Two  of 
these  children  were  minors  at  bia  death.  Some  of  these  (diildren 
were  children-  of  his  widow,  the  others  were  childrei  of  his 
first  wife.  The  widow  remained  in  possession  of  the  man^m 
house  until  her  death,  on  the  20th  of  August,  1868.  Dower  waa 
never  formally  assigned  to  her.  The  administration  of  the  per- 
sonal estate  of  her  husband  was  granted  to  her.  By  tacit  con- 
sent of  all  the  heirs  who  were  of  age,  she  aa^umed  the  manage- 
ment of  the  real  estate,  collected  tbe  rents,  paid  the  taxes  and 
repairs,  and  rented  out  such  parts  as  it  was  necessary  to  rent 

Tbe  bill  in  tiiis  ease  was  filed  in  her  lifetime  for  a  partition, 
and  for  an  account  by  her  of  the  rents  of  the  estate. 

The  n»ster  reported  that  a  partition  could  not  be  made  with- 
out great  injury,  and  that  the  property  should  be  sold,  and  that 
the  dower  of  the  widow  should  be  sold  with  the  lands.  Tbe 
lands  were  all  sold  in  Uie  life  c^  tbe  widow,  and  all  conveyed 
except  one  lot  in  Green  street,  which,  upon  refusal  of  the  pur- 
chaser to  comply  with  his  ecHttract,  was  ordered  to  be  re-sold, 
and  waa  re^sold  after  her  death.  On  tbe  28th  of  June,  1868,  tbe 
widow  filed  her  petition  electing  to  accept  a  gross  sum  in  lien 
of  her  dower,  and  an  order  was  made  on  July  7,  1868,  to  refer 
it  to  tbe  master  to  ascertain  and  compute  the  value  of  her  dower. 
She  had,  in  compliance  witii  the  prayer  of  tbe  bill,  rendered  her 
account  of  the  rents  and  profits  of  the  estate,  in  which  she 
chained  five  per  cent,  for  collecting  them,  and  claimed  one-third 
as  due  to  her  in  ber  right  as  dowress,  but  did  not  charge  herself 
wit3i  the  rent  of  tbe  mansion  bouse,  and  the  office  on  the  ad- 
joining lot,  which  bad  been  occupied  as  eucb  by  her  bu^and,  in 
his  lifetime.  It  was  also  referred  to  the  master  to  examine  and 
state  her  account. 

The  master  made  a  separate  report  upon  each  order  of  refer- 
ence to  bim.  In  tbe  report  upon  tbe  ordn*  to  state  the  accounts, 
he  charged  her  with  the  value  of  the  mansion  house  from  the 
death  of  ber  husband,  or  rather  from  May  1^,  tbe  day  before  his 
death.  To  this  the  complainuit,  as  executrix  of  her  mother,  the 
widow,  excepts,  claiming  that  as  dower  waa  never  assigned,  the 
widow  was  entitled  by  virtue  of  the  ste.tnte  to  remain  in  posaeEh 
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Bion  of  tii£  mansion  honse  and  mesanage  attached,  without  rent, 
until  dower  was  assigned. 

The  master  admits  the  right  under  the  statute,  and  bases 
his  action  on  the  ground  tJiat  dower  was  virtually  and  equitably 
assigned  to  the  widow  in  the  whole  property  by  her  taking 
poaBeeeioQ  of  the  whole,  with  the  assent  of  the  heirs,  and  appro- 
priating one-third  of  the  rents  of  the  whole  to  her  own  use ;  and 
that  the  provisicm  of  the  statute  which  was  intended  to  protect 
the  widow  in  her  estate  as  dowress,  an  estate  favored  at  law, 
against  the  injustice  or  delay  of  the  heirs,  was  not  intended 
to  secure  to  her  more  than  one-third  of  the  mats,  and  more 
than  her  due  in  a  case  like  this,  where  the  heirs  left  in  her  hands 
the  whole  estate  to  retain,  by  her  own  action,  the  amount  due  to 
her ;  that  assignment  of  dower  requires  no  particular  form,  and 
may,  in  some  cases,  be  of  one-third  of  the  tolls  of  a  thjII  or  of 
the  produce  of  lands,  which,  if  assigned  and  accepted  aa  dower, 
should  be  equivalent  to  an  aamgnment  at  law  or  in  equity.  To 
this  conclusion  of  the  master  I  assent.  And  even  without  such 
equitable  alignment,  I  am  of  opinion  that  a  widow  who  claims 
one-third  ol  the  rents  of  the  lands  other  than  the  mansion  house 
and  messuage,  must  be  willing  to  account  for  the  value  of  the 
part  occupied  by  her. 

Damages  for  the  detention  of  dower  were  not  recovered  at 
oommon  law,  but  only  by  the  statute  of  Merton ;  and  after  that 
statute  the  rule  was  settled  by  the  courts  of  conunon  law,  diat 
if  the  widow  died  before  the  duuages  for  detention  w»e  as- 
sessed, they  could  not  be  recovered.  2  Bac  Abr.  395,  tit 
"Dower;"  I;  Park,  Dower,  309.  Nor  could  damages  be  recov- 
ered, if  the  widow  died  before  dower  was  asugned;  nor  if  sbs 
accepted  the  dower  assigned  by  the  heir,  or  by  procee(UngB  in 
chancery.  Park,  Dower,  310;  Co.  Litt.  33a.  But  in  such  caaes 
the  value  of  the  dower  for  the  time  it  was  wrongfully  detained 
may  be  recovered  in  equity.  Curtis  v.  Curtis,  2  Brown,  Ch,  629, 
632;  Dormer  v.  Fortescue,  3  Atk.  130;  Part,  Dower,  332;  John- 
aon  V.  Thomas,  3  Paige,  377;  2  Bac  Abr.  396,  "Dower,"  I;  Vin. 
Abr.  "Dower,"  S,  a,  §20;  Hamilton  v.  Ld.  Mohun,  1  P.  Wms. 
118. 

The  courts  of  law  in  assessing  damages  for  the  detention,  al- 
low, as  reprises,  for  the  occupation  by  the  widow.    In  Walker 
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V.  Nevil,  Leon.  56,  quoted  in  2  Bac.  Abr.,  "Dower,"  I,  p.  394,  the 
fionrt  peveraed  the  judgment,  because  the  damagee  were  for 
eight  years,  and  the  widow  had  occupied  for  part  of  the  eight 
years.  And  in  Woodruff  v.  Brown,  17  N.  J.  Law,  246,  three  of 
the  judges  in  their  opiniona  say  that  what  had  been  received 
by  the  widow  might  be  deducted  from  the  value.  This  was  ap- 
proved io  Keeler  v.  Tatnell,  23  N.  J.  Law,  62.  And  in  the  caae 
of  Hopper  v.  H(q»per,  22  N.  J.  Law,  715,  although  the  court  of 
errors  refused  to  order  the  judgment  of  a  previous  term  to  be 
altered,  so  as  to  allow  a  plea  to  be  added  that  the  defen<^nt  had 
satisfied  the  demandant  for  the  value  of  her  dower,  yet  at  the 
inquisition  which  was  taken  under  the  direction  of  Chief  Justice 
Green,  at  the  Bergen  circuit,  the  defendant  was  allowed  to 
prove,  as  part  satisfaction  of  the  value,  or  in  mitigation  of  the 
damages,  that  the  demandant  had  occupied  one-half  the  man- 
sion house  from  the  death  of  her  husband.  And  it  could  never 
be  permitted,  where  the  only  land  out  of  which  dower  is  claimed 
is  the  man^on  house  and  messuage,  that  a  widow,  who  had 
occupied  the  whole  as  quarantine  from  the  death  of  her  husband, 
should  recover  in  addition  one-third  of  the  value  as  damages; 
and  yet  this  would  be  the  result,  if  the  value  aasesaed  must  be 
one-third  of  the  whole  value  without  regard  to  occupation  by 
the  widow. 

And  a  court  of  equity,  tn  such  caae,  wiU  not  give  damages 
beyond  the  amount  established  by  law,  especially  when  such 
damages  are  inequitable.  But,  on  the  other  hand,  where  a  widow 
comes  into  this  court  to  daim  the  vahie  of  her  dower,  in  a  caae 
where  suck  vaiue  could  not  be  recovered  at  law,  she  wiU  be  re- 
quired to  do  equity,  and  wUl  be  dUowed  only  to  recover  the  value 
of  the  dower  detained,  that  is,  the  value  of  one-third  of  the  whole 
estate,  deducting  the  value  of  the  part  occupied  by  her.  This 
may  be  done  by  allowing  her  to  occupy  the  mansion  house  free 
of  rent,  and  by  giving  her  out  of  the  residue  of  the  estate  so 
much  as  will  make  her  part  one-tiiird  of  the  value  of  the  whole, 
if  anything  be  required  for  that  eni  On  both  grounds  the  re- 
port of  the  master  must  be  sustained,  and  this  ezoeptim  over- 
ruled. The  claim  of  the  widow  is  unjust  and  inequitable.  The 
excess  of  one  day's  rent  charged  by  the  master  by  mere  inad- 
vertence, may  be  corrected  without  a  restating  of  the  account. 
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The  next  exception  to  the  aceomit  is-  that  of  Satnael  C.  Me- 
Laoghlin  and  wife.  It  is  to  the  charge  of  $150,  and  interest  on 
it  for  one  year's  rent  of  No.  147,  and  the  upper  part  of  No.  149, 
Green  street.  The  only  evidence  as  to  this  is  that  of  Samuel  C. 
McLaoghlia  himself.  He  testifies  that  he  hadi  rraited  of  his 
father  both  premises  for  Uie  year  endii^  Hay  1st,  1861,  at  the 
rent  of  $300;  that  he  c<mtintied  to  occupy  them  the  next  year 
without  any  new  bargain.  This  usually  would  be  a  ccmtinuaDCe 
of  the  former  tenancy  at  the  same  rent,  and  I  see  nothing  in 
this  case  to  prevent  the  application  of  tliis  rule.  I  am  of  opinicm 
that  this  excepti<»i  must  be  sastained. 

The  next  exception  is  by  the  c(nnplainant  as  executrix  and 
legatee  of  the  widow,  to  the  master's  rep<«t  on  the  value  of  her 
dbwer. 

The  report  finds  that  she  is  not  entitled  to  have  a  gross  som 
in  lieu  of  her  dower  in  the  Green  street  lot,  which  was  not  sold 
until  after  her  death.  The  report  is  founded  on  the  decision 
of  Chaitoellor  Green,  in  Mulford  v.  Hieis,  13  N.  J.  Eq.  13,  and 
is  fully  sustained  by  that  decision ;  and  I  concur  entirely  with 
the  late  chancellor  in  the  principles  upon  vrtiich  tiiat  cooclasion 
is  based. 

Another  exception  to  that  report  is  to  the  principle  upon 
which  the  master  estimated  the  value  of  the  life  of  the  widow, 
and  the  gross  value  of  her  dower.  It  was  held  in  the  case  of 
Mulford  V.  Hiers,  above  referred  to,  that  when  a  dowress  had, 
in  a  partition  case,  consented  to  take  a  gross  sum  in  lieu  of  her 
dower,  the  right  to  have  such  sum  estimated  in  proportion  to  the 
value  of  her  life  at  the  time  of  consent,  became  a  vested  right, 
and  was  not  lost  by  her  death  before  the  value  was  ascertained 
and  settled.  That  principle  is  admitted  by  the  master,  and  is 
not  diluted  by  the  counsel  for  the  heirs.  But  as  she  died  two 
months  after  the  election,  and  before  the  making  of  the  report, 
the  master  has  assumed  that  the  value  of  her  life  is  settled  by 
its  actual  duration.  This  assumption  is  strictly,  and  in  fact, 
correct.  The  actual  value  of  her  life  was  at  that  election  only 
two  months.  Bnt  this  is  not  the  manner  in  which  the  value  of 
such  a  life  is,  in  practice,  ascertained  in  judicial  proceedings. 
■Where  one  is  in  a  state  of  ordinary  good  health,  and  has  an  aver- 
age expectancy  of  life,  the  value  of  the  life  is  ascertained  by  cal- 
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colatioD  from  tables  prepared  for  annuities  and  life  insurances, 
wfaioli  give,  with  great  reliability,  the  groae  value  of  an  annoity 
for  a  persoD  in  ordinary  good  health,  at  any  given  age.  In 
«uch  computation,  death  hy  accident,  or  by  disease  subsequently 
contracted,  are,  on  principle,  disregarded.  It  is  a  ri^  that  forms 
part  of  the  basis  of  the  computation.  Bnt  these  titles  are  not 
a  safe  guide  where  a  person  is  not  in  ordinary  good  health,  and 
more  especially  when  afflicted  with  a  disease  incurable  in  its  nsr 
ture,  and  so  advanced  as  to  render  it  probable  that  death  will 
soon  ensue  from  14,  In  such  case  the  rule  here  applied  by  the 
master  that  the  actoAl  dnration  of  the  life  is  the  best  measure 
of  its  probaibility,  is  perhaps  the  correct  rule.  But  this  is  not 
such  a  ease.  Mrs.  McLaughlin  had  some  time  before  been  af- 
flicted, in  a  mild  form,  with  the  disease  of  which  she  died,  but  at 
the  time  of  her  election  it  had  left  her,  and  she  was  apparently 
free  from  it,  and  had  the  value  of  her  life  been  ascertained 
within  a  month  after  her  election,  with  all  the  evidence  that 
could  then  have  been  produced,  it  might  have  been  adjudged  of 
an  average  value  at  her  age.  But  although  the  fact  of  her  sab- 
sequent  death,  within  two  months,  ou^  not  in  this  case  to  be 
taken  as  the  test  of  the  value  of  her  life,  yet  the  fact  of  a  re- 
currence of  the  same  disease  which  had  previously  attacked  her 
in  a  milder  form,  and  that  from  its  virulence  and  rapid  prog- 
ress she  soon  died,  is  a  most  important  element  in  judging  of 
the  value  of  the  life.  It  may  be  with  probability  inferred  that 
the  tendency  to  that  disease  had  not  been  eradicated  from  her 
sycrtem,  and  that  its  lurking  seeds  only  awaited  development  to 
make  it  fatal.  Her  subsequent  fever,  and  the  great  and  almost 
unnatural  appetite  to  which  the  complainant  testifies,  may  have 
been  and  probably  were  the  effect  and  the  indication  of  the  con- 
tinuance of  the  malady.  Its  development  may  have  been  started 
and  continued  by  accidental  causes,  and  its  termination  caused 
or  hastened  by  want  of  skill  in  medical  or  surgical  treatment; 
and  therefore,  even  assuming  that  she  was  not  a  healthy  person 
at  the  time  of  her  election,  it  does  not  follow  that  her  actual  life 
is  Uie  true  legal  measure  of  its  value.  I  am  satisfied,  from  the 
evidence,  that  her  health  was  not  what  may  be  called  ordinary 
good  health,  and  that  her  life  was  not  of  the  average  value,  at 
the  time  of  the  election.    But  it  is  impossible  to  lay  down,  with 
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say  aocuracy,  or  any  appvoach  to  aocnra^,  from  the  testimony, 
vhat  ratio  her  life  bore  to  the  average  vatae  of  life  at  her  age; 
and  I  do  not  tluHk  that  the  opinionB  or  speculationB  of  physi- 
cians in  this  ease  woold  take  away  much  from  the  uncertainty. 
In  Buch  cases  the  life  insurance  o£Sces  generally  decline  to  in- 
sure  at  all,  bat  this  court  cannot  decline  to  act,  and  allow  only 
the  aunnal  valae.  The  statute  requires  that  some  estimate  shall 
be  made.  I  do  not  feel  willing  to  apply  the  rnle  adopted  by  the 
master,  or  to  estimate  her  life  at  the  average  value  at  ber  age. 
In  this  situation  I  must  adopt  Bome  mean.  The  adoption  must 
be  arbitrary  and  without  any  reason  that  can  be  asigned  with 
certainty  why  it  should  not  be  a  little  greater  or  a  little  less. 
Under  these  circumstances  I  shall  adopt  the  exact  mean  between 
the  value  of  her  dower  as  calculated  by  the  master,  and  that 
calculated  upon  the  value  of  a  life  of  a  person  at  her  age  in 
ordinary  health. 

The  errors  pointed  out  in  the  seventh  exception  of  the  com- 
plainant to  the  master's  account  being  mere  mistakes  in  carrying 
forward  figures  in  the  computation,  and  being  admitted  by  the 
defendants,  will  of  course  be  corrected. 

The  matters  contained  in  both  reports  must  be  referred  back  to 
the  master  to  be  corrected  on  the  jninciples  above  stated. 


HB  VTHO  COUBS  INTO  BQUITT  UUST  COUE  WTTB  CLEAN  HAKHL 

BLEAKLET'S  APPEAL. 
66  Pa.  St.  187.    1870. 

AoNEw,  J.  The  facts  of  this  ease  are  few.  Robert  Lamber- 
ton  was  the  owner  of  a  judgment  for  ^1,000,  entered  against 
Samuel  P.  Irvin  on  the  8th  day  of  Jnne,  1865.  Irvin  had  pur- 
chased of  F.  D.  Einnear,  Esq.,  lot  No.  449  in  Franklin  at  $2,600, 
of  whidi  $820  only  remained  unpaid,  and  would  fall  due  on  the 
6th  of  August,  1865,  with  a  provision  for  forfeiture  of  the  eaa- 
tract  in  case  of  non-p^ment  for  thirty  days  after  it  fell  due. 
On  the  19th  of  July,  1865,  Irvin  assigned  his  contract  to  James 
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Bleakley,  binding  him  to  pay  the  $820  to  save  the  forfeitope, 
and  with  the  fl.dimtted  understanding  that  Irvin  shoold  refond 
the  $820  to  Bleakley,  settle  his  indebtedness  to  the  bank,  of 
which  Bleakley  waa  caabler,  sad  that  then  Bleakley  should  re- 
convey  to  IrTin'B  wife.  Bat  the  asEngnment  was  antedated  to 
the  1st  of  May,  1865,  thus  overreaching  Lamberton  'a  judgment. 
Thenuster  finds  that  this  waa  done  to  defraud  the  plaintiff. 
The  finding  is  ahly  vindicated  in  \he  opinion  of  Judge  Tbunkey. 
The  absolute  character  of  the  paper,  though  but  a  security,  the 
agreement  to  reconvey  to  Irviu'a  wife  instead  of  himself,  and  the 
attanpt  of  Bleakley  to  use  the  paper  to  defeat  tiie  sheriff's  sale 
of  the  propo^y  by  Lamberton  on  his  judgment,  evince  the  true 
motive  for  antedating  the  paper. 

Bleakley  paid  the  $820  to  Kinnear,  and  now  claims  a  decree 
for  this  sum,  before  specific  performance  shall  be  decreed  to 
Tjamberton,  who  purchased  Irvin's  title  at  the  sheriff's  sale. 
Kinnear  does  not  resist  specific  perfonnance,  but  stands  rea^ 
to  convey  to  Lamberton,  whenever  the  covinous  assignment  to 
Bleakley  is  put  out  of  his  way.  It  is  Bleakley  who  resists  the 
decree  until  he  is  refunded  the  $820,  paid  upon  the  ■footing  of 
the  fraudulent  agreement  with  Irvin,  to  defeat  Lamberton's 
judgment.  Bleakley  is  made  a  party  to  the  bill  only  for  the 
purpose  of  putting  aside  the  covinous  assignment  to  enable  Kin- 
near to  convey  to  Lamberton.  The  question  then  is  whether  a 
chancellor  would  require  Lamberton  to  refund  the  $820  to  Bleak- 
ley, as  a  condition  to  setting  aaide  the  assignment  and  ^titling 
Lamberton  to  specific  performance  of  Kinnear. 

But  clearly  Bleakley  cannot  demand-  repiqrment  of  Laniber- 
ton  either  at  law  or  equity.  And  first  he  is  not  entitled  to  sui>- 
rogation  to  Kinnear's  ri^ts.  Subrogation  is  not  a  matter  of 
contract  but  of  pure  equity  and  benevolence.  Kyner  v.  Kyner, 
6  Watts,  221;  Wallace's  Appeal,  5  Pa.  St.  103.  On  what  pre- 
tense, in  foro  conscientia,  can  a  party  attempting  to  carry  out 
a  scheme  of  fraud  against  another,  by  a  p^ment,  claim  c(Hn- 
pensation  of  the  party  he  has  attempted  to  defrandt  Conscience 
and  benevolence  revolt  at  such  an  iniquity.  Again  Bleakley  did 
not  recognize  Kinnear's  title  by  the  p^rment.  He  did  not  pro- 
fess to  bargain  for  it,  and  Kinnear  did  not  profess  to  sell  it  to 
him.    His  act  was  simply  a  payment  and  no  more,  made  l^  him 
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because  of  Irvin's  duty  to  pay,  and  accepted  by  Kinnear  because 
of  bia  right  to  receive  from  Irvin.  Bemdea  tbe  payment  was 
accepted  by  EinDe&r  in  i^orance  of  the  attempted  fraud.  There 
can  be  DO  l^a)  intendment  therefore  of  a  bargain  on  Kiimear's 
part  to  vest  hia  right  to  receive  the  mooey  in  Bleakley.  As  to 
Lamberton,  the  payment  by  Bleakley  waa  not  only  fraudulent 
and  intended  to  displace  his  judgment,  but  it  was  also  volun- 
tary. It  was  not  paid  at  Ijamberton's  requeat  nor  for  his  use 
and  benefit;  but  on  the  contrary  was  intended  to  defeat  his 
right,  as  a  creditor,  by  overlapping  his  jadgm^it,  by  means  of 
the  covinous  transfer.  Bleakley  ia  therefore  neither  a  purchaser 
nor  a  creditor  of  Lamberton,  nor  an  object  of  benevolence,  but  is 
forced  upon  the  record  to  compel  him  to  put  out  of  the  way  the 
fraudulent  barrier  to  Kinnear's  specific  performance  to  Lamber- 
t(»L  He  cannot,  thus  standing  before  a  chancellor,  asb  him 
to  make  repayment  to  him  a  condition  to  a  decree  to  remove  the 
fraudulent  obrtruetion  he  threw  in  the  w^.  The  payment  is 
one  of  the  very  steps  he  took  to  consummate  the  fraud  upon 
liftmberton.  If  he  have  a  legal  right  of  recovery  he  most  resort 
to  his  action  at  lav,  and  if  he  can  have  none,  it  is  a  test  of  his 
want  of  equity.  And  in  addition  to  all  this,  it  is  a  rule  that  a 
chancellor  will  not  assist  a  party  to  obtain  any  benefit  arising 
from  a  fraud.  He  must  come  into  a  court  of  equity  with  clean 
hands.  It  would  be  a  angular  exercise  of  equity  which  would 
assist  a  party  who  had  paid  money  to  enable  him  to  perpetrate 
a  fraud,  to  recover  his  money,  just  when  the  chancellor  was  en- 
gaged in  thrusting  out  of  the  way  of  his  doing  equity  to  the 
injured  party,  tiie  very  instrument  of  the  fraud.  Who  does 
iniquity  shall  not  have  equity.  Hershey  v.  Weiting,  50  Pa.  St. 
244,  245. 

We  are  therefore  of  opinion  the  court  committed  no  error  in 
refusing  compensation,  and  the  decree  of  the  court  below  is 

Confirmed. 
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OKacBn-nvE  MAxnig.* 
Bquity  A.ctt  SpedficdUy  and  Not  by  Way  of  Compematian,  Etc 

BQUITT  ACTS  IN  FEZtSONAH  AND  NOT  IN  BBU. 

CLEMENTS  v.  TILLMAN  ET  AL. 
79  6a.  451;  5  8.  E.  194.    1888. 

Error  from  superior  oourt,  Mosoogee  count?,  Skith,  Judge. 

Suit  by  Hattie  E.  Tillman  and  TTilliam  L.  Tillman,  plaintifia 
and  defendants  in  error,  af^ajnat  John  W.  Clements,  defendant 
and  plaintiff  in  error,  for  an  account  and  settlement  of  a  legacy 
due  said  Hattie  E.  Tillman  under  the  will  of  one  Jacob  A.  Clem- 
ents, John  W.  Clements  being  an  exeentor  of  the  aame. 

The  following  ia  the  official  report : 

Hattie  E.  Tillman,  a  legatee  onder  the  will  of  Jacob  A.  Clem- 
enia,  deceased,  with  lier  husband  and  trustee,  William  L.  Till- 
man, filed  their  bill  for  aecoont  and  settlement  agstnst  John 
W.  Clements,  executor,  and  Sarah  B.  Clements,  executrix,  of 
said  will.  The  bill  ccmtained  charges  of  mismanagement  of  the 
estate,  violajtions  of  the  provisions  of  said  bill,  and  ncm-payment 
by  the  ezecuton  of  the  interest  of  complainant  as  legatee.  The 
defendants  answered  the  bill,  but  aa  their  answers  are  not  ma- 
terial or  necesary  to  an  understanding  of  tiie  erroiB  complained 
of,  they  are  not  set  forth.  The  jury  returned  the  fidlowing  ver- 
dict: "We,  the  jury,  find  that  Sarah  B.  Clements  has  no  prop- 
erty or  effects  of  the  estate  of  Jacob  A.  Clements,  deceased,  in 
her  hands,  as  executrix  or  otherwise.  We,  the  jury,  further  find 
that  J(dm  W.  Clements,  as  executor  of  the  will  of  Jacob  A. 
Clements,  deceased,  has  now  in  his  hands  the  anm  of  ei^t  hun- 
dred and  ten  dollars  principal  and  five  hundred'  dollars  interest, 
belonging  to  Hattie  E.  Tillman,  as  legatee  under  the  will  ot 
Jacob  A.  Clements."  Upon  this  verdict  the  following  decree  was 
rendered  by  the  court:  "Whereupon,  the  premises  con^dered, 
it  is  ordered,  adjudged,  and  decreed  by  the  court  that  the  com- 
plainant do  recover  the  same  sum  of  eight  hundred'  and  ten. 

*8ee  Sec.  1140,  Vol.  8,  OTclopedia  of  Law. 
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dollars  principal  and  the  further  sum  of  five  hundred  dollars 

interest  to  this  date,  and  the  further  sum  of dollars,  costs 

of  suit  in  this  behalf  laid  out  and  expended,  for  which  said  sev- 
eral sums  let  execution  issue,  to  be  levied  in  the  first  place  of  the 
goods  and  chattels,  lands  and  tenements,  of  said  Jacob  A.  Clem- 
enta,  deceased,  in  the  hands  of  John  W.  Clements,  executor  of 
the  will  of  said  Jacob  A.  Clements,  if  to  be  found;  and  if  not 
to  be  found,  tiien  to  be  levied  of  the  personal  goods  and  chattels, 
lands  and  tenements,  of  said  John  W.  Clements.  It  is  further 
ordered  and  decreed  by  said  court  that  the  sud  John  W.  Cl«n< 
enta  do  satisfy  and  pay  the  aforesaid  amounts,  principal,  inter- 
est, and  costs,  to  the  said  complainant,  on  or  before  the  first  day 
of  J'anuary  next;  and',  in  default  thereof,  that  he  be  held  and 
deemed  to  be  in  contempt  of  the  coxier  and  decree  of  this  court ' ' 
Plaintiff  in  error  excepts  to  the  portion  of  the  decree  embodied 
by  the  last  sentence,  and  says  the  oonrt  erred  in  rendering  a  de- 
cree to  be  enforced  by  attachment  for  contempt — "First,  because 
the  verdict  Tvaa  a  money  verdict,  and  tiie  same  could  only  be  en- 
forced by  execution ;  second,  because  the  verdict  of  the  jury  was 
a  money  verdict,  and  could  not  be  enforced  by  an  attachment 
for  contempt,  and  could  only  be  enforced  by  execution;  third, 
because  the  verdict  of  the  Jury  was  a  money  verdict,  and  was  a 
debt,  and  to  enforce  the  decree  by  an  attaclmient  for  contempt 
would  be  to  imprison  the  defendant  for  debt,  whidi  is  prohibited 
by  the  constitution  of  the  state ;  fourth,  because  Uie  decree  sought 
and  moved  for  provides  both  for  the  enforcement  of  it  by  execu- 
tion, and  an  aittachment  for  contempt,  and  the  oomplainant 
should  be  required  to  elect  whether  she  would  proceed  to  enforce 
it  by  execution  or  attachment  for  contempt  if  the  court  deter- 
mined that  it  could  be  enforced  by  attachment  for  contempt." 

KiBBEE,  J.  Originally,  in  the  absence  of  statutes  providing 
otherwise,  decrees  of  courts  of  equity,  of  whatever  kind  or  na- 
ture, operated  strictly  and  exclusively  in  personam.  The  only 
remedy  for  their  enforcement  was  by  what  is  termed  "process  of 
contempt,"  under  which  the  party  failing  to  obey  them  waa  ar- 
rested and  imprisoned  until  he  yielded  obe<Kence,  or  purged 
the  contempt  by  showing  that  disobedience  waa  not  wilful,  but 
the  result  of  inability  not  produced  by  his  own  f&olt  or  con- 
tuma^.    The  writ  of  assistance  to  deliver  possesmon,  and  even 
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the  sequestralion  to  compel  the  performance  of  a  decree,  are 
comparatively  of  recent  origin.  Our  statutes  expressly  provide 
that  "all  orders  and  decrees  of  the  court  may  be  enforced  by  at- 
tachment  against  the  person ;  decrees  for  money  may  be  enforced 
by  execution  against  the  property."  Code,  §3099.  *'A  decree 
in  favor  of  any  party,  for  a  specific  sum  of  money,  or  for  regu- 
lar iostaUmenta  of  mcaiey,  shall  be  enforced  by  execution  against 
property  as  at  law."  Code,  §  4215.  "Every  decree  or  order  of 
a  court  of  equity  may  be  enforced  by  attachment  against  the 
person  for  contempt;  and  if  »  decree  be  partly  for  money  and 
partly  for  the  performance  of  a  duty,  the  former  may  be  en- 
forced by  execution,  and  the  latter  by  attachment  or  other 
process. ' '  Code,  g  4216.  The  clear  legislative  intent  is  manifest 
to  enlarge  and  render  more  ef&caeious  equitable  ranedies,  while 
.  preserving  the  remedies  the  courts  had  previously  employed  iu 
the  absence  of  statutes  providing  others.  Under  our  statutes, 
when  a  party  ia  decreed  to  perform  a  duty,  or  to  do  any  act  other 
than  the  mere  payment  of  money,  which  the  court  has  juris- 
diction to  adjudge  he  shall  do,  if  he  disobeys,  the  authority  of 
the  court  is  defied;  he  is  guilty  of  contempt,  and  the  arreat  and 
imprisonment  of  his  person  is  not  imprisonment  for  debt  in  any 
appropriate  sense  of  the  term.  But  if  ft  court  of  equity  diould 
render  a  ample  decree  for  money  on  a  simple  money  verdict, — 
a  decree  which  it  may  now  enforce  by  the  ordinary  common-law 
process  against  property, — the  failure  to  pay  the  decree  would 
not  be  contempt,  nor  could  compulsory  process  against  the  per- 
son of  the  par^  in  default  be  resorted  to  to  enforce  payment. 
In  Conghlin  v.  Ehlert,  39  Mo.  285,  the  court  nses  the  following 
language:  "We  do  not  mean  to  say  that  a  party  may  not  be 
put  in  contempt  for  disobeying  a  decree  for  the  performance  of 
acts  which  are  within  his  power,  and  which  the  court  may  prop- 
erly order  to  be  done.  If  it  were  shown,  for  instance,  that  the 
party  had  in  his  poaseasion  a  certain  ^ecific  sum  of  money  or 
other  thing  which  he  refused  to  deliver  up,  under  ^e  order  of 
the  court,  for  any  purpose,  it  may  very  wdl  be  that  his  diso- 
bedience would  be  a  contempt  for  which  he  might  lawfully  be 
imprisoned."  In  Carltan  v.  Carlton,  44  Qa.  220,  Judge  MoCat, 
delivering  the  opinion,  says:  "We  do  not  intend  to  say  that 
simply  because  a  debt  is  adjudged  by  a  decree  in  chancwy,  in- 
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stead  of  by  a  jadgment  at  law,  it  may  therefore  be  enforced  by 
UDprigonment.  The  impriBonment  moat  be  clearly  for  the  con- 
tempt of  the  process  of  the  court,  and  be  of  one  who  is  able  and 
unwilling  to  obey  the  order  of  the  court.  ...  It  Qioght  never 
to  be  resorted  to  except  aa  a  penal  process,  founded  on  the  un- 
willingness of  the  party  to  obey.  The  moment  it  appears  that 
there  is  inability,  it  would  clearly  be  the  duty  of  the  judge  to 
discharge  the  party,"  etc  The  court  farther  held  that,  "or- 
dinarily it  would  be  improper  to  iucluds  in  the  order  the  al- 
ternative order  for  imprisonment  on  failure,  since  it  is  not  to 
be  presumed  that  a  contempt  will  ensue."  Tbe  constitutional 
provision,  "there  shall  be  no  imprisonment  for  debt,"  was  not 
intended  to  interfere  with  the  traditional  power  of  chancery 
courts  to  punish  for  contempt  all  refusals  to  obey  thrir  lawful 
decrees  and  orders.  This  proposition  may  be  conceded  to  be 
sound  without  affecting  the  esse  at  bar  in  any  respect.  "The 
power  in  question  was  never  exercised  by  chancery  courts  except 
in  those  cases  where  a  trust  in  the  property  or  fund  arose  be- 
tween the  parties  litigant,  or  some  specific  interest  in  it  was 
claimed,  or  the  chattel  had  some  peculiar  value  and  importance 
that  a  recovery  of  damages  at  law  for  its  detention  or  conver- 
sion WAS  inadequate.  Such  interference  was  in  the  nature  of  a 
bitl  quia  timet,  and  was  asserted  only  on  a  proper  showine 
that  the  fund  or  property  was  in  danger  of  low  or  destruction." 
1  Story,  Eq.  Jvr.  %%708-710.  "No  jurisdiction  to  compel  the 
payment  of  an  ordinary  money  demand  unconnected  with  such 
peculiar  equities  ever  existed  in  chancery  courts,  nor  had  tkey 
the  power  to  compel  such  payment  by  punishing  the  refusal  to 
pay  under  the  guise  of  contempt." 

Id  the  case  at  bar  the  decree  was  right  in  awarding  an  execu- 
tion against  the  executor  as  set  forth  in  mid  decree,  but  the  facts 
did  not  authorize  an  alternative  order  imprisoning  the  defendant 
on  failure  to  pay.  Judgment  reversed. 
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A  MRS  V.  RICHAEDSON. 
S9  Minn.  330;  13  N.  W.  Hep.  137.    1883. 

Plaintiffs  brought  this  action,  in  tJie  district  court  for  Hen- 
nepin county,  against  the  Western  Mlanufacturers'  Mutual  In- 
surance Company,  to  recover  the  amount  due  on  a  policy  of  in- 
surance for  $2,000,  iaened  to  one  Robert  Cochran,  on  a  mill  and 
machinery  in  this  state.  The  miU  was  destroyed  by  fire,  and  the 
loss  under  this  policy  was  adjusted  at  $1,317.70  on  July  19,  1880. 
On  the  same  day  Cochran  assigned  all  his  rights  under  the  poU 
icy  to  plaintiffs.  Ruth  C.  Richardson,  who  Iwd  a  mortgage  upon 
the  mill  property,  claiming  to  be  entitled  to  this  sum,  was  sub- 
stituted  as  defendant  in  place  of  the  insursnce  company. 

Tbe  action  was  submitted  to  the  court,  Tounq,  J.,  prending, 
upon  the  complaint  said  answer,  the  allegations  of  which  were 
admitted  to  be  true,  and  the  material  portions  of  which  are  stated 
in  the  opinion.  The  court  found  for  the  plaintiff  and  ordered 
judgment  aoeordingly.  Defendant  aippeals  from  an  order  re- 
fusing a  new  tnaL 

Bbrbt,  J.  On  December  16,  1879,  Oochran,  being  owner  of 
a  piece  of  land  in  this  state,  insured  a  mill,  machioery  and  fix< 
tares  therein  against  damage  by  fire,  in  the  Western  Manufac- 
turers' Mutual  Insurance  Company,  for  $2,000.  December  18, 
1879,  he  borrowed  of  defendant  $5,200,  for  which  he  gave  hia 
promissory  note  on  five  years,  secured  by  a  mortgage  of  the  land 
mentioned,  which  was  duly  recorded  December  22,  By  the  terms 
of  the  mortgage  Cochran  covenanted  widi  Richar^tm  that  at 
all  times  during  its  continuance  be  would  keep  the  building  on 
the  pr«nises  "unceasingly  insured"  for  at  least  $5,200,  payable 
in  case  of  loae  to  Richardson,  to  the  amount  then  secured  by  the 
mortgage.  December  28,  1879,  Cochran  insored  the  mill,  ma- 
chinery, and  fixtures  for  $1,500  in  one  company,  and  for  $2,000 
in  another,  and,  by  indorsoaent  upon  each  of  the  two  policies 
issued  to  him,  the  loss  was  made  payable  to  Richardson,  as  her 

*See  Sec.  1141,  Vol.  8,  Cyclopedia  of  Law. 
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liita«et  miRlit  appear.  On  July  9,  1880,  while  tlie  three  insnr- 
anoes  were  in  force,  the  insured  property  was  totally  destroyed 
by  fire.  Before  this  BichardBoa  had  no  knowledge  of  the  first 
insurance.  The  loss  was  adjuated  by  Cochran  and  the  three  in- 
surance companies  at  $4,298.03,  as  the  true  value  of  the  property 
destroyed.  The  result  was  that  the  losses  payable  to  Kichardaon 
were  sealed  from  $3,500  (the  face  of  the  last  two  policies]  to 
$2,442.20,  and  this  sum  was  paid  to  her  and  applied  on  the  note. 
The  loss  under  tbe  first  insurance  was  scaled  and  adjusted  at 
$1,317.70,  and  that  sum  agreed  to  be  paid  Cochran  accordingly. 
This  was  done  July  19,  18S0,  and  aa.  the  same  day  the  certificate 
which  had  been  issaed  to  Cochran  by  the  Western  Manufactur- 
ers' Mutual  Insurance  Company,  in  lieu  of  a  p<^cy,  was  for  a 
valuable  consideration  didy  assigned  to  the  plaintifEs,  Th^ 
brought  this  action  against  the  insurance  company  to  recover 
the  amount  of  the  loss  as  adjusted  at  $1,317.70.  Nothing  having 
been  paid  npon  Richardson's  note  and  mortgage  other  than  tbe 
sum  of  $2,442.20  before  mentioned',  and  tiie  whole  debt  having 
been  declared  dae  under  a  provision  in  the  mortgage,  there  re- 
mains due  and  unpaid  thereon  something  ov#  $3,000.  Richard- 
son laying  claim  to  the  money  ($1,317.70)  realized  from  the 
first  insurance,  the  company  paid  it  into  court,  and  Kehardson 
was  substituted  as  defendant  in  the  company's  place.  The  ques- 
tion is,  who  is  entitled  to  this  money — plaintiffs  or  Richardson  1 

It  is  well  settled  that,  in  the  absence  of  an  agreement  by  a 
mortgagor  to  insure  for  the  benefit  of  his  mortgagee,  the  latter 
has  no  right  to  any  advaiLtage  whatever  from  an  insurance  upon 
the  mortgaged  property  effected  by  the  former  for  his  own  hen- 
efit  1  Jones,  Mortg.  §401;  Nichols  v.  Baxter,  5  R.  I.  491; 
Plimpton  V.  Ina  Co.,  43  Vt.  497 ;  May,  Ins.  §§  449,  456 ;  Carter 
V.  Bockett,  etc.  Ins.  Co.,  8  Paige,  437. 

It  is  equally  well  settled  that  an  agreement  by  the  mortgagor 
to  insure  for  the  benefit  of  his  mortgagee  ^ves  the  latter  an 
equitable  lien  upon  the  proceeds  of  a  policy  taken  oat  by  the 
former  and  embraced  in  the  agreement.  And  when  the  agree- 
ment w  that  the  mortgagor  shall  procure  inaurance  upon  tbe 
mor^aged  property,  payable  in  case  of  loss  to  the  mortgagee, 
and  the  mortgagor,  or  some  one  for  him,  procures  insurance  in 
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the  mortgagor's  or  a  tiiird  person's  name,  without  making  it 
payable  to  the  mortgagee,  though  this  be  done  without  the  mtnt- 
gagee'a  knowledge,  or  without  any  intent  to  perfoim  the  agree- 
ment, equity  will  treat  the  insurance  as  effected  nnder  the  agree- 
ment (unless  this  has  been  fulfilled  in  some  other  way),  and 
will  give  the  mortgagee  his  equitable  lien  accordingly.  This  is 
upon  the  prindple  by  which  equity  treats  that  aa  done  which 
ought  to  have  been  done.  That  is  to  say,  inasmuch  as  Hie  in< 
Eurance  effected  ought  to  have  been  made  payable  to  the  mort- 
gagee, equity  will  give  the  mortgagee  the  same  benefit  from  it 
as  if  it  had  been.  In  support  of  these  general  propositions  we 
refer  to  Thomaa  v.  Vonkapff,  6  Gill  &  J.  372;  Carter  v.  Kock- 
ett,  etc.  Ins.  Co.,  and  Nichols  v.  Baxter,  supra;  Wheeler  v.  Ins. 
Co.,  101  U.  S.  439  i  CromweU  v.  Brooklyn  Fire  Ins.  Co.,  44  N.  T. 
42;  AOUer  v.  Aldrich,  31  Mich.  408;  1  Story,  Eq.  Jnr.  §  Gig; 
2  Am.  Lead.  Cas.  (Sth  Ed.)  832^;  In  re  Sands  Ale  Brewing 
Co.,  3  Biss.  175,  Fed.  Cas.  No.  12,307. 

In  the  eases  cited  (with  the  exception  of  Nichols  v.  Baxter), 
the  insurance  was  effected  after  the  agreement  to  inaure.  In 
Nichols  V.  Baxter  it  would  seem  that  the  court  thought  this  made 
no  difference,  though  the  opinion  alludes  (somewhat  as  a  make- 
weight, as  it  occurs  to  US )  to  the  fact,  which  appeared  by  infer- 
enca  only,  that  the  insurance  in  that  case,  though  effected  hefor* 
the  agreement  to  insure,  was  understood  by  the  parties  to  be 
embraced  in  it  We,  however,  can  see  no  reason  why  the  same 
rule  should  not  be  applicable  to  insurance  already  sabcustisg 
when  the  agrcramnt  to  insure  is  made,  as  to  that  subsequently 
ohtained,  unless  this  result  is  affirmatively  excluded  by  the  facts 
of  the  case.  Such  subsisting  insurance  can  be  made  payable  to 
the  mortgagee,  or  assigned  to  bun,  so  as  to  satisfy  the  agreement. 
Where  the  agreement  is,  as  in  the  case  at  bar,  "io  keep"  the 
premises  insured,  it  is  entirely  c<mrastent  with  its  letter  as  well 
as  its  spirit  to  hold  that  it  embraces  prior  as  well  aa  subsequent 
insurance.  And  where,  as  in  the  preset  instimce,  ^le  value 
of  the  insured  property  is  such  that  subsequent  insurance,  suffi- 
cient to  satisfy  the  agreement,  cannot  be  obtwned  so  long  as  the 
prior  insurance  stands,  this  is  an  equitable  eircumstance  entitled 
to  great  weight  upon  the  qnestion  whether  the  prior  insurance 
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ought  to  be  held  to  be  covered  by  the  agreement  This  equitable 
circomstance  is  mncb  enhanced  when  the  efiEect  of  the  prior  in- 
mintnoe  is^  as  in  tins  case,  to  scale  and  reduce  the  subsequent 
ingorance  procured  and  made  payable  to  the  mortgagee  imdeT 
the  agreeDient. 

In  such  a  state  of  facts,  to  permit  the  mortgagor  to  withhold 
the  prior  insurance  from  the  mortgagee  is  to  permit  him  to  profit 
bjf  his  own  wrong,  at  the  expense  of  him  whom  he  has  wronged, 
and  a  violation  of  one  of  the  first  principlBs  of  law  as  well  as 
of  equity.  The  question  is  not  what  the  mortgagor's  intention 
was  witJi  reference  to  the  prior  insurance,  iut  whether  it  was 
equitt^le  that,  in  carrying  out  any  intention,  he  should  be  per- 
mitted to  withhold  the  beriefits  from  the  mortgagee,  especially  in 
view  of  the  maxim  that  equity  regards  that  as  done  which  ought 
to  hove  been  dons.  Cromwell  v.  Brooklyn  Fire  Ins.  Co.,  Wheeler 
V.  Ins.  Co.,  Miller  v.  Aldrich,  and  In  re  Sands  Ale  Brewing  Co., 
supra. 

Applyii^  these  ctsisiderationB  to  this  case,  we  are  of  opinion 
that  Richardson  is  clearly  entitled  to  an  equitable  lien  upon  the 
proceeds  of  the  first  insurance,  to  be  applied  upon  her  note  and 
mortf:age.  Cochran  ong^t  to  have  kept  his  Govenant.  He  could 
have  dtme  this  by  procuring  a  third  new  policy,  or  by  asigning 
the  first  insurance,  or  h&ving  it  made  payable  to  Richardson. 
As  he  did  not  do  the  former,  he  should  have  done  the  latter,  and 
therefore  Richardson  is  in  equity  entitled  to  stand  in  the  same 
position  as  if  he  had  done  what  he  ought  to  have  done. 

Steams  v.  Qumcy  Ins.  Co.,  124  Mas.  61,  relied:  upon  by  the 
plaintifTs,  is  not  a  case  presetting  the  precise  question  whether 
an  insurance  effected  before  an  agreement  to  insure  is  to  be  re- 
garded as  embraced  in  such  agreanents,  ao  as  to  give  a  mortgagee 
an  equitable  Hen  on  the  proceeds.  But  the  principle  there  enun- 
ciated, and  which  appears  to  be  snpported  by  other  decinons  of 
that  state,  is  that  the  mortgagee  cannot  have  the  lien  unless  the 
insurance  was  (Vbtained  by  the  mortgagor  as  his  agent,  or  with 
intent  to  perform  an  agreement  to  insure.  If  this  was  to  be 
regarded  as  the  correct  rule,  it  would  seem  to  be  decisive  in  the 
plaintiff's  favor.  But  it  is  against  the-  weight  and  current  of 
authority,  and,  as  it  seems  to  oa,  inequitable,  and  therefore  we 
do  not  follow  it. 
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Another  qaestion  was  diacused  upon  the  argument,  viz., 
whet^r  the  oovenant  to  insnre  ran  with  the  land,  bo  that  the 
record  of  the  nx>rtgage  was  oonstractive  notice  to  the  plaintifE 
dad  to  all  others  of  Bicharckion'^  (the  mortgagee's)  equities. 
We  do  not  deem  it  at  all  necessary  to  consider  this  qnestion^ 
The  mortgagor's  assignnient  of  hia  claim  under  the  oertificate 
after  ttie  loss  was  an  asigDment  of  a  debt — a  mere  chose  in  action 
— which  the  plaimtifb  took  subject  to  all  defenses  and  equities 
against  him.  Archer  t.  Merchants'  &  M.  Ins.  Co.,  43  Mo.  434; 
■flTilson  T.  HiU,  3  Met  66;  Brichta  v.  N.  T.  Lafayette  Ina  Co., 
2  HaU  (N.  T.),  372;  MeUen  v.  Hamilton  Fire  Ins.  Co.,  17  N. 
Y.  609;  Greene  v.  Wamiek,  64  N.  T.  220;  May,  Ins.,  S386. 
From  all  this  it  follows  that,  in  our  opinion,  the  defendant  is 
entitled  to  the  proceeds  of  the  first  insnrance  paid  into  the  court, 
instead  of  the  plaiotififB,  as  found  by  the  court  below. 

There  being  no  dispute  as  to  tite  correctness  of  the  findings  of 
fact,  the  case  is  rrananded,  with  directions  to  the  district  court 
to  render  judgment  for  the  defendant  accordingly.  Though 
there  is  no  formal  reversal  of  the  order  denying  a  new  trial,  the 
defendant  is  entitled  to  ooats,  as  of  ooune. 


BBHET  V.  MUTUAL  INSURANCE  CO. 
3  Johru.  Ch.  603.    1817. 

Kent,  Ch.  The  equitable  rights  of  the  parties,  in  this  case, 
must  have  reference  to  the  time  when  the  knowledge  of  their 
respectnve  mortgages  was  communicated  to  each  other,  in  the 
winter  of  1814,  and  prior  to  t^  r^istry  of  the  elder  mortgage. 
The  subsequent  registry  by  the  plaintiffs  was  of  no  avail.  The 
rights  of  the  parties  had  become  fixed,  by  means  of  the  notice, 
previously,  mutually  and  oonourrently  given,  and  which  notice, 
as  to  them,  answered  all  the  purpose  and  object  of  a  re^stty. 
Priority  of  registry  never  prevails  over  a  previous  notice  of  an 
unregistered  mortgage.  10  Jobnst  461,  462.  In  ooDEddering  this 
case,  then,  I  shall  place  entirely  out  of  view  the  fact  of  the  reg- 
istry.   The  real  point  in  the  case  is,  which  of  the  nnrepstered 


Digit  zed  by  Google 


BERRT  T.  HnrUAL  INSURANCBI  Ca  233 

mortgages  had  the  preference  in  eqinty,  when  the  information  of 
their  existence  was  givea  and  received. 

If  there  he  several  equitable  interests  affecting  the  same  estate, 
they  wiU,  if  the  equities  ore  otherwise  equal,  attach  upon  it,  ac- 
cording to  the  periods  at  which  they  commenced;  for  it  is  a 
maxim  of  equity,  as  well  as  of  law,  that  qui  prior  est  tempore 
potior  est  jure.  This  rule  has  been  repeatedly  declared  (Clarke 
V.  Abbott,  2  Eq.  Cm.  Abr.  606,  pL  41 ;  Bristol  v.  Himgerford, 
2  Vem,  525 ;  Synunes  T.  Symonds,  1  Brown,  Pari.  Cas.  66 ;  [4 
Brown,  Pari.  Cas.  (2d  Ed.)  328] ;  Brace  v.  Marlborough,  2  P. 
Wmfl.  4d2,  495),  and  we  are  to  see  if  there  ie  anything  in  this 
case  to  prevent  the  apjdication  of  it. 

There  is  no  fraud  charged  or  proven  upon  tike  plaintiffs,  and  if 
they  are  to  be  postponed,  notwithtrtADding  they  have  the  elder 
mortgage,  it  must  be  oa  the  ground  of  culpable  negligence,  either 
in  leaving  the  lease  with  the  mortgagor,  when  they  took  the 
mortgage  of  his  term,  or  in  not  caosiog  their  mortgage  to  be 
aeaeonably  registered.  I  feel  strongly  disposed  to  g^ve  to  these 
circomstances  all  the  weight  to  which  they  can  be  entitled. 

1.  It  is  understood  to  have  been  the  old  rule  in  the  English 
chancery,  that  if  a  person  took  a  mortgage,  and  volimtw^y  left 
the  title  deeds  with  the  mortgagor,  be  was  to  be  po^poned  to  a 
subsequent  mortgagee,  without  notice,  and  who  was  in  posseenon 
of  the  title  deeds.  The  reason  of  the  rule  was,  that,  by  leaving 
the  title  deeds,  he  emtbled  the  mortgagor  to  impose  upon  others 
who  have  no  registry  to  resort  to,  except  in  the  counties  of  Yotk' 
shire  and  Middlesex,  and  who,  therefore,  can  only  look  for  their 
secnrity  to  the  title  deeda^  and  the  poaseeeion  of  the  mortgagor. 
The  mle  waa  so  understood  and  declared  by  Mr.  Justice  Bnmet, 
in  ByaU  v.  HoUe,  1  Atk.  168,  172;  1  Vea  Sr.  360,  and  by  Mr. 
Justice  Buller,  in  Qoodtitle  v.  Morgan,  1  Term  B.  762,  and 
there  are  decisi(His  whdch  have  given  great  weight  to  the  cir- 
enmstance  of  the  title  deeds  being  in  possession  of  the  junior 
mortgagee.  Thus,  in  Head  v.  Egerttm,  3  P.  Wms.  279,  the  lord 
chancellor  said,  it  was  hard  enough  upon  a  subsequent  mortgagee, 
that  he  had  lent  his  money  upon  lands  subject  to  a  prior  mort- 
gage, without  notice  of  it,  and,  therefore,  he  could  not  add  to 
his  berdahip,  by  taking  aw^  from  him  the  title  deeda^  and 
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^vJDg  them  to  the  elder  mortgagee,  unless  the  first  mortgagee 
paid  him  his  money;  especially  aa  tha  first  mortgagee,  by  leaviog 
the  title  deeds  with  the  mortgagor,  had  been,  in  some  measore, 
accessory  in  drawing  in  the  defendant  to  lend  him  money.  This 
oase,  however,  so  far  from  ecAabliaMqg  what  was  supposed  to  be 
the  old  role  of  equity,  evident^  oontradicts  it,  and  admits  iiu 
better  title  in  the  first  mortgE^ee.  So,  in  the  case  of  Stanhope 
V.  Yemey,  2  Edec^  81,  before  Lord  Noithington  (Butler's  note 
to  Co.  Litt.  290,  296,  §  13),  the  second  mortgagee,  without  notice, 
bad  possession  of  the  title  deeds,  but  the  chancdlor  did  not  give 
him  the  preference  on  that  oo^Ie  circomdtajice,  'but  because  he 
also  had  got  possession  of  an  oatstanding  term.  There  does  not 
seem,  therefore,  to  be  the  requisite  evid^ice  of  the  existence 
of  any  such  role  in  equity,  as  has  been  stdted  by  some  of  the 
judges;  and  if  there  was,  a  different  rule  has  been  since  estab- 
lished. It  is  now  the  settled  English  doctrine,  that  the  mere 
circomstance  of  leaving  the  title  deeds  with  the  mortgagor  is 
■mt,  of  itself,  sofBcient  to  postpone  the  first  mortgagee,  and  to 
give  the  preference  to  a  second  mortg^^,  who  takes  the  title 
deeds  with  his  mortgage,  and  without  notice  of  the  prior  encum- 
brance. There  must  be  fraud,  or  gross  negligence,  which 
amounts  to  it,  to  defeat  the  prior  mortgage.  There  must  be 
something  like  a  voluntary,  distinct,  and  unjustifiable  concur- 
rence, on  the  part  of  the  first  mortgagee,  to  the  mortgagor's 
retaining  the  title  deeds,  before  he  shall  be  postponed.  Lord 
Thurlow,  in  Tourle  v.  Band,  2  Brown,  650,  said  he  did  not  con- 
ceive of  any  other  rule  by  which  the  first  mortgagee  was  to  be 
postponed,  but  fraud  or  gross  negligence,  end  that  the  mere 
fact  of  not  taking  the  title  deeds  was  not  sufficient;  and  that 
if  there  were  any  cases  to  the  contrary,  he  wished  they  had 
been  named.  So  the  rule  was  also  undierstood  by  Chief  Banm 
Eyre,  in  Plum^  v.  Fluitt,  2  Anst.  432,  and'  has  snoe  been  repeat- 
edly recognized.  Lord  Eldon,  in  6  Ves.  183,  190.  Sir  William 
Grant,  in  12  Ves.  130.  1  Fonbl.  Eq.  153,  155,  note.  It  is  ad- 
mitted, by  these  same  high  authorities,  to  be  just,  that  the  mort- 
gagee, who  leaves  the  title  deeds  with  the  mortgagor,  so  as  to 
enable  h\vn  to  commit  a  fraud,  by  holding  himself  out  as  abso- 
lute owner,  should  be  postponed;  but  the  established  doctrine  ia, 
that  nothing  bat  fraud,  express  or  implied,  will  postp(me  him. 
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2.  The  harcMip  and  abuse  complained  of  in  the  English 
caaes,  arise  from  the  want  of  a  general  registry  act,  under 
which  a  second  mortgagee  can  always  secore  himself.  I  believe 
there  are  no  registry  acts  in  England,  except  in  certain  comi- 
ties, as  Yorkshire  and  Middlesex ;  and  the  provi^on  in  such  cases 
(see  Stat  3  and  4  Anne  c.  4),  is  similar  to  that  in  our  act  con- 
cerning mortgages,  and  gives  the  subseqnent  purchaser,  or  mort- 
gagee, the  preference,  if  the  memorial  of  his  deed  be  first  regis- 
tered. It  has  been  decided,  in  Johnson  v.  Stagg,  2  Johns.  510, 
that  our  act  concerning  the  r^pstry  of  mortgages  extends  to 
leases  for  years,  assigned  by  way  of  mortgage;  and  that  the 
leaving  of  the  lease  with  the  mortgagor  was  no  evidraice  of  fraud, 
becaurn  the  registry  of  the  mortgage  was  a  beneficial  substitute 
for  the  deposit  of  the  deed,  and  gave  better  and  more  effectual 
security  to  subsequent  mortgagees.  Thd  registry  of  the  mort- 
gage is  notice;  and  if  the  first  mortgagee  neither  takes  the  title 
deeds,  nor  registers  his  mortgage,  he  only  exposes  lumself,  and 
not  the  subsequent  purchaser,  or  mortgagee.  The  statute  ex- 
pressly secures  the  boTia  fide  purchaser,  and  it  equally  enables 
the  subsequent  mortgagee  to  secure  himself,  by  roistering  his 
mortgage. 

We  have  seen  that  the  leaving  the  title  deeds  with, the  mort^ 
gagor  is  no  prejudice  to  the  first  mortgage;  and  there  is  the  less 
necessity  for  it  with  ns  than  in  England,  because  with  us,  the 
creditor  who  subsequently,  and  without  notice  of  any  prior  un- 
registered mortgage,  deals  with  the  mortgagor,  ean>  always  pro- 
tect himself  in  the  easiest  and  most  effectual  manner;  and^ 
supposing  he  omits  to  do  it,  by  a  misplaced  confidence  in  the 
mortgagor,  has  he  any  equitable  claim  to  be  preferred  to  a  prior 
mortgagee,  who,  under  the  same  misplaced  confidence,  has  equally 
omitted  to  do  It  1    Tlus  is  the  tmihing  point  in  the  present  ease. 

The  first  mortgage  was  valid  without  r^istry.  The  statute 
does  not  render  a  registry  indispensable.  The  omission  of  the 
registry  only  exposes  the  mortgagee  to  the  hazard  of  a  loss  of 
hia  lien  by  a  subsequent  bona  fide  purchase,  or  to  the  hazard  of 
a  postponement  of  his  lien  to  a  subsequent  registered  mortgage. 
A  second  mortgage  will  not,  per  se,  and  without  registry,  gain 
a  preference.     There  's  no  such  principle  to  be  deduced  from 
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the  statute,  ami  there  is  no  reason  or  oeceasity  for  it  in  tbe 
nature  of  tbe  ease.  The  reason  why  a  bona  fide  puiehwer  is 
expreesly  excepted  from  the  operation  of  an  unregiatered  mort- 
gage is,  that  be  could  not  otherwise  d&ai.  inth  s&fe^,  and  would 
be  exposed,  eren  with  the  utmost  vigilaooe,  to  the  frauds  of  the 
mortgagor.  Tbe  act  do«s  not  provide  for  the  registry  of  his 
deed,  but  only  for  tlie  re^n^try  of  mortgaged^  and  gives  them  a 
preference  according  to  the  priority  of  tbe  registay.  The  sec- 
ond mortgagee  protects  himself  by  bis  re^^stry,  bat  the  por^ 
chaser  does  not,  and  cannot;  and,  tberef<H«,  tbe  statute  dedarea 
that  his  deed  shall  absolutely  prevail  over  tbe  uoregistered  mort- 
gage. The  statute  of  3  and  4  Anne  relative  to  the  wert  ridmg 
of  Yorkshire,  provides  for  the  registry  of  deeds  and  mortgages 
pnuniscuously,  and,  tberefbre,  places  them  upon  an  equal  footing. 

Though,  in  one  sense,  every  mortgage  is  a  purchase,  yet  the 
mortgage  act  evidently  speaks  of  purchasers,  in  tlu  popular 
sense,  as  those  who  take  an  absolute  estate  in  fee.  There  is 
no  pretext  for  considering  a  mere  mortgagee  as  a  purchaser, 
within  the  meaning  of  the  aeoond  section  of  tlu  act  ocxiceming 
mortgages. 

I  have  not  been  able  to  discover  any  principle  of  law  or  equity 
that  will  enable  me  to  say,  that  the  first  mortgage  is  to  be  d»- 
prived  of  its  advantage  of  priority  of  time.  The  omissioa  to 
register  the  mortgage  was  not  n^ble  of  producing  any  mischief 
to  third  persons  who  would  use  ordinary  diligenee  and  precau- 
tion. The  defendants  ought  not  to  charge  a  negligence  upon 
the  plaintifb  of  which  they  have  been  equally  guilty.  It  was 
their  own  fault  or  folly  that  they  were  not  protected.  They 
trusted  to  ^e  assurances  of  the  mortgagor  that  his  land  was 
unraicumbered ;  and  tbe  plaintiffs  trusted  equally  in.  Uie  mort- 
gagor, that  be  would  not,  afterwards,  sell  or  mortgage  tbe  land. 
It  is  a  ctHDiDon  rule,  say  the  books,  that  where  of  two  persras, 
equally  innocent,  or  equally  blanmble,  one  must  suffer,  the  loss 
shall  be  left  with  him  on  whom  it  has  fallen;  and  hers  comes 
in  tbe  other  role,  that  the  equities  being  otherwise  equal,  tbe  pri- 
ority of  time  must  determine  tbe  right 

It  is  v«ry  clear  tbat  the  first  mortgagee  was  not  bound  to 
register  his  mortg^e,  because  the  law  makes  it  valid,  aa  between 
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the  parties,  witiioQt  registry.  The  r^^istry  is  otAj  a  matter  of 
precaution,  and  the  statnte  has  provided  against  all  the  mischief 
of  the  omissioo.  If  the  party  will  not  avail  himself  of  the  means 
of  safety  provided  by  statate,  be  caainot  expect  that  this  court 
will  grant  him  further  aid,  and  especially  against  a  party  whom 
he  charges  with  no  fraud.  If  relief  is  ever  given  in  any  case, 
on  the  ground  of  pdicy,  or  construotive  fraud,  against  the  sale 
OT  mortgage  of  property,  it  is  becauae,  frmu  the  non-delivery  of 
possession,  or  from  other  circomstances,  impoutaon  had  or  might 
have  been  practiced,  which  could  not  be  detected  or  guarded 
agftinst,  by  the  exerdse  of  ordinary  doligence.  No  such  ground 
for  relief  exists  in  this  eaae. 

I  am,  accordingly,  of  opinion,  that  the  plaintifib  are  entitled 
to  relief,  according  to  the  prayer  of  their  bill,  and  Aat  the  de- 
fendants are  either  to  account  to  them  for  the  amoont  due  on 
their  IxHid  and  mortgage,  or  that  the  residue  of  the  term  be  sold 
for  the  satisfaction  of  their  debt.  The  costs  of  auit  are  to  be 
paid  out  of  the  proper^  mortgaged. 

Decret  accordingly. 


STINGHFIELD  v.  MILLIEEN. 
7t  Me.  567.    1830. 

Pbteks,  J.  The  following  facts  are  dedacible  from  the  evi- 
dence in  this  case:  The  complainant  purchased!  of  the  defeod- 
ants,  certain  ateom-mill  machinery,  for  removal  from  Hallowell 
to  Danforth,  in  this  State.  There  was  at  the  time  a  veibal  agree- 
lagsA  that  the  complainant  should  build  a  mill,  and  put  the  nm- 
chinery  into  it,  (m  a  lot  of  land  in  Danforth,  bought  by  him  of 
one  Bnssell,  who  was  to  deed  the  lot  directly  to  His  defendants. 
The  etanplainant  was  also  to  procure  a  deed  of  his  home  (an- 
other) lot  to  the  defendants  from  the  heirs  of  H.  E.  Prentiss, 
who  held  an  absolnt«  title  thereof  as  seenrity  for  the  complain- 
ant's indebtedness  to  them,  there  being  a  small  balance  only  un- 
paid, which  the  defendants  were  to  pay  for  him.  The  defend- 
ants  were  to  give  an  agreement,  to  oonve^'  to  the  eomplainant  if 
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he  paid  liis  iDdebteduess  to  them  according  to  the  t^or  of  certain 
notes  to  be  given. 

Oa  June  15,  1875,  the  eomplaioant  gave  to  the  defendants  a 
mortgage  on  the  machinery  as  personal  property  to  secure  the 
notes  hereafter  named,  in  order  to  protect  a  lien  tberv- 
on  until  the  machinery  should  be  pnt  into  the  mill  to 
be  built,  and  become  a  part  of  the  real  estate.  And>  there  was 
embodied  in  this  mortgage  an  agreement  of  tbe  complainant  to 
build  the  mill  and  put  the  machinery  into  it.  On  June  16,  1875, 
Bussell  conveyed  the  mill  lot  to  the  defeodants.  On  Almost  2. 
1875,  Prentiss  conveyed  the  home  lot  to  them,  they  paying  th': 
balance  of  the  Prentiss  claim.  On  August  4, 1875,  the  defendauLs 
gave  a  writing  to  the  complainant,  agreeing  to  conveythe  property- 
to  him  upon  tbe  condition  that  he  woold  pay  to  them  his  notes 
on  one,  two,  three  and  five  yean,  respectively,  with  iitterest.  The 
not«s  were  given  for  the  amount  payable  for  the  machinery, 
the  sum  paid  to  Prentiss,  and  for  other  loans  and  advances. 
The  oomp^nant  freDt  on  and  erected  and  oompletedi  a  mill  on 
the  Bussell  lot,  end  the  steam-mill  machinery  became  a  part  of  it 

The  complainant  se^s  to  redeem  the  property,  j-lnipiing  the 
transaction  to  be  a  mortgage.  The  defendants  contend  that  the 
transaction  was  not  a  mortgage,  that  it  was  a  conditional  sale. 

It  was  not  a  legal  mortgage :  Because  the  dief  easanoe  has  no 
seal  (Wanen  y.  Levis,  53  Maine,  463),  and  because  the  papers 
were  not  between  the  same  parties.  At  law,  the  conveyance 
must  be  made  by  the  mortgager  and  the  diefeasanoe  1^  the  mort- 
gagee.   Shaw  T.  Erekine,  43  Maine,  371. 

Bat  the  transaction  was  in  equity  a  mortgage— An  equitable 
mortgage.  The  criteriim  is  the  intention  of  the  parties.  In 
equity,  this  intention  may  be  ascertained  from  all  pertinent  facta 
either  within  or  without  the  written  parts  of  the  transacti<m. 
Where  the  intention  is  clear  that  an  absolute  eonveyauce  is  taken 
as  a  security  for  a  del)t,  it  is  in  equity  a  mortgage,  no  matter 
how  mui^  the  real  transaction  may  be  covered  np  and  disguised 
The  real  intention  govema  "If  a  transaction  resolve  itself  into 
a  security,  whatever  may  be  its  form,  and  whatever  name  the 
parties  may  choose  to  give  it,  it  is  in  equity  a  mortgage^"  Vlagg 
V.  Mann,  2  Sumn.  533,  Fed.  Cas.  No.  4847. 
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The  eiiatence  of  a  debt  is  well  uigli  an  infallible  evidence  of 
the  inteutioD.  The  intention  here  is  transparent.  The  defend- 
ants have  a  debt  and  held  the  property  as  a  security  for  its 
collection.  A  kgal  mortgage  ives  aToidedi;  an  equitable  mortgage 
was  made. 

Althoit^  different  at  law,  in  equity  a  mortgage  is  not  pre- 
vented because  the  conveyance  does  not  come  from  the  equitable 
mortgager.  It  is  sufficient  that  the  debtor  has  an  interGat  in 
the  proper^  conveyed,  eitiier  legal  or  equitable.  Having  sueh 
an  interest^  if  he  procures  a  conveyance  to  one  who  advances 
money  upon  it  for  him,  taking  the  property  as  security  for  the 
money  advanced,  he  has  a  right  to  redeem.  The  grantee  in  such 
case,  acquirmg  the  title  by  his  act,  holds  it  as  bis  mortgagee. 
Jones  on  Mort.,  2d  «d.,  §331.  Stoddard  v.  Whiting,  46  N.  T. 
627 ;  Carr  v.  Carr,  52  N.  T.  251. 

It  is  denied  that  this  oonrt  'has  the  power  to  declare  that  an 
absolute  deed  shall  be  deemed  to  be  a  mortgage,  allowing  an  equi- 
table mortgager  the  right  to  redeem.  At  law,  it  has  no  such 
power.  Nor,  when  the  court  had  a  limited  jurisdiction  in  equity, 
was  the  doctrine  admitted  It  was  always  understood,  however, 
that,  in  a  case  like  the  present,  if,  instead  of  a  demurrer,  an 
answer  was  filed  admitting  the  facts  alleged,  the  oourt  had  the 
power  to  «pply  the  remedy.  Thomaeton  Bank  v.  Stimpson,  21 
Maine,  195;  Whitney  v.  Bac^telder,  32  Ifoine,  313;  Howe  v. 
Bussell,  36  Maine,  115 ;  Richardson  v.  Woodbury,  43  Maine,  206. 
But  since  the  act  of  1874  conferred  general  chancery  powers 
upon  t^e  conrt,  it  has  full  and  complete  jurisdiction  in  sncb 
cases.  Rowell  T.  Jewett,  69  Mune,  293-303;  Jones,  Mort.  (2d 
ed.),  §  282. 

Courts  of  equity  generally  exercise  such  power.  While  the 
grounds  upon  which  the  doctrine  is  admitted  vary  with  differ- 
ent courts,  there  is  a  great  concurrence  of  crpindon-  as  far  as  the 
result  is  concerned.  In  oar  judgment,  it  is  a  sound  policy  as 
well  ss  principle  to  declare  that,  to  take  an  absolute  conv^«nce 
88  a  mortgage  without  any  defeasance,  is  in  equity  a  fraud 
Experience  shows  that  endlea  frauds  and  oppreamons  would  be 
perpetrated  under  such  modes,  if  equity  could  not  grant  relief. 
It  is  taking  an  agreement,  in  one  sense,  exeee£ng  and  differing 
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tmm  the  trae  agreement  Instead  of  settiiig  it  wholly  ande, 
equity  is  worked  out  by  adapting  it  to  tJie  purpose  or^inolly 
intended.  Equity  allows  reparation  to  be  made  by  admitting  a 
verbal  defeasance  to  be  proved.  The  caaes  wMch  support  tlua 
view  are  too  nnmeroua  to  cit«.  The  American  cases  are  ool< 
lected  in  Jones,  Hort.,  2d  ed.,  §  241,  et  teq.  See  Campbell  v. 
Dearborn,  109  Mass.  130;  and  Hasam  v.  Barrett,  1X5  MasBL  256. 

The  ocanplainant  bb^cb  to  separate  the  articles  originally  mort- 
gaged as  perscoial  propertiy,  and,  being  aUowed  the  valne  of 
them,  redeem  the  balance  of  the  estate  only.  That  would  not  be 
equitable.  The  personal  became  a  part  of  the  real  as  originally 
designed  to  be.  It  was  afSzed  and  solidly  bolted  thereto.  The 
mortgage  was  evidently  only  to  serve  a  tonporaiy  purpose.  It 
was  not  jiat  to  either  part?  thaA  there  should  be  two  mortgages 
instead  of  one.  It  is  urged  that  the  defendnnts  foreclosed  the 
personal  mortgage.  It  could  not  be  done.  The  perstmal  mort- 
gage  was  extinguished  when  attempted  to  be  done.  That  was  but 
a  ruse  to  get  the  poseasion  which  the  defendants  were  entitled 
to    No  severance  was  ever  made  or  attempted  to  be  made. 

It  is  intinrated  l^t  the  mill  has  burned'  down,  pendente  Ute, 
under  an  insurance  obtained  by  the  defendants,  and  a  qnestioo 
may  arise,  before  the  master,  whether  the  ctnaplunent  should 
have  a  credit  of  the  nei  proceeds.  If  the  insurance  was  obtained 
on  the  mortgagees'  own  account  only,  they  should  sot  be  allowed. 
Gushing  v.  Thompson,  34  Maine,  ^6;  Pierce  v.  Fausce,  53 
Maine,  351.  The  head  note  id  Larrabee  v.  Lumbert,  32  Moinc^ 
97,  is  erroneous  in  that  respect  It  was  allowed  in  tdiat  case  1^ 
consent    Insurance  Co.  v.  Woodbury,  45  Maine,  447. 

But  where  a  mortgagee  insures  the  property  by  the  authority 
of  the  mortg^er,  and  chaises  him  with  tlie  expense,  then  any 
insurance  recovered  should  be  accounted  for.  And  if  a  mort- 
gt^er  covenants  to  insure,  and  fails  to  do  so,  the  mortgagee  can 
himself  insure  at  the  mortgager's  expense. 

One  of  the  defendants  teetifies  tliat  "Stinchfield  agreed  to 
pay  all  taxes  and  insurance."  He  also  says,  "We  have  had  the 
house,  stable  and  mill  insured,  and  have  paid  the  insurance, 
$108."  We  think  this  is  evidence  of  an  insurance  obtained  by 
the  mortgagees  at  the  expense  of  the  mortgager  on  account  of 
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his  faflore  to  keep  liis  verbal  coTemnt  to  insoie,  and  renders 
it  proper  that  the  net  proceeds  of  any  insaraoce  obtained  dioald 
be  allowed  in  the  settlement  between  them. 

Bat  thiB  cannot  be,  if  ihe  insurance  was  oolleeted  under  a 
policy  in  whioh  it  is  agreed  between  the  inanred  and  insurer  that 
the  company  in  case  of  loss  should  be  subrogated  to  the  right 
of  the  mortgagee.  For  in  such  case  the  inaorance  is  not  in  fact 
<m  the  mortgager's  account,  nor  is  it  snch  an  insurance  as  eoold 
be  made  available  to  him.  Jones,  Mort  (2d  ed.),  §420,  and 
cases  in  note. 

The  complainant  mi^  redeem  the  whole  property  upon  pay- 
ment of  whatever  may  be  due  upon  the  whole  debt.  Inasmuch 
as  the  complainant  sets  up  a  claim  exceeding  the  equitable  right, 
neither  party  to  recover  oasts  up  to  the  entry  of  this  order;  and 
whether  future  ooBta  shall  be  recovered  by  either  nde,  to  be  re- 
served for  decision  when  the  proceedings  are  to  be  finally  termi- 
nated. Another  reason  why  complainant  should  not  recover 
cosbi  is,  that  when  his  bill  was  comntenced  ttie  mortgage  debt  was 
not  due.  The  mortgage  could  not  be  redeemed  until  1880.  The 
bill  was  commenced  long  before  that  time.  Bat  as  the  mortgage 
is  now  due,  and  no  point  is  taken  that  the  proceeding  was  pre- 
matnre,  it  will  probably  be  for  the  interest  of  all  the  parties 
that  their  matters  may  be  adjusted  under  this  bill.  For  which 
purpose  a  master  most  be  appointed,  unless  the  parties  can  best 
determine  the  accounts  between  t^iemselves. 

Devee  accordingly. 


BATES  ET  AL.  v.  HOBD. 

65  Me.  180.    1876. 

Bill  in  equity  to  declare  a  trust  and  fen-  an  account 
Bakkows,  J.  Id  1847  one  Kenne<^  gave  to  Nicholas  Bates  and 
his  brother  ThcHnas,  the  plaintiff,  a  bond  conditioned  for  the 
conveyance  of  certain  parcels  of  land  (estimated  at  aboat  two 
bondred  and  £fty  acres)  upon  payment  of  the  obligee's  notes. 
In  1851,  before  the  matority  of  all  the  notes,  an  adjustment  was 
nmde,  by  which,  in  satisfaction  of  the  btsid,  he  mode  oonv^* 
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ances  of  the  bonded  land  in  two  aeporato  p&rcds— one  to  Wtn. 
W.  Bates,  a  third  brother,  and  the  otheT  to  Nicholas,  wliD  (with 
Wm,  W.  and  the  plaintifE)  subscribed  and  deliTcred  to  Ken- 
nedy a  receipt  indorsed  opon  the  bond,  setting  f<»^  that  he 
bad  received  the  deed  of  his  portion,  "for  himself  and  in-  trust 
for  his  brother,  Thomsa  Bates,  according  to  what  the  said  Thomas 
has  or  may  pay  towards  the  same  real  eetate,  which  amoonts  at 
present  to  seTenty-five  dollars."  The  price  of  the  parcel  thus 
conveyed  to  Nicholas  was  $450,  and  Nicholas  seems  to  have  ad- 
mitted a  resulting  trust  in  favor  of  the  plaintiff,  to  the  amount 
of  one-ozth  of  the  purchase,  which  was  binding  upon  him  and 
all  claiming  under  him  with  notice. 

Indeed  the  writing  subscribed  by  Nieholas  Bates  seems  to  be 
tantamoont  to  a  declaration  of  an  express  trust,  so  as  to  satisfy 
Rev.  St.,  c  73,  §  11. 

The  words  "created  and  declared"  in  that  statute  se^n  to  be 
eonstmed  by  the  courts  to  be  synoniynions  with  "manifested  and 
proved"  as  they  stood'  in  the  original  seventh  section  of  tfas 
statute  of  franda— 29  Car.  II,  c.  3.  Porster  v.  Hale,  3  Ves.  707, 
5  YfB.  308 ;  Unitarian  Society  v.  ■Woodbury,  14  Me.  281 ;  Barrell 
V.  Joy,  16  Mass.  221;  Pinnock  v.  Clough,  17  Vt.  508. 

From  the  cases  jost  cited  and  numerous  others  we  see  that  a 
letter,  memorandum,  or  recital  subscribed  by  the  trustee,  whether 
addireesed  to  or  deposited  witii  the  ceatui  que  trust  or  not,  or 
whether  intended;  when  made,  to  be  evidence  of  the  trust  or  not, 
will  be  sufficient  to  establish  the  trust  when  the  subject,  object, 
and  nature  of  the  trust,  and  the  parties  and  their  relations  to  it 
and  each  other,  appear  with  reascHwble  certainty. 

The  existence  of  a  trust  in  favor  of  the  plaintiff,  which  he 
may  enforce  against  Nicholas  Bates  and  bis  representatives,  and 
all  claiming  under  him  with  notice  of  the  trust,  may  be  regarded 
as  establiriied. 

Nicholas  Bates  mortgaged  the  property  to  Kennedy  to  secure 
a  balance  of  the  purchase  money,  aztd  subsequently  made  two 
other  mortgagee  thereon  to  Philip  M.  Stubbs,  the  scrivener  who 
drew  the  conreyancee  from  Kennedy  and  wrote  the  indcHvenKot 
upon  the  bond  containing  the  declaratitm  of  tbe  trust  Both  of 
these  last-named  mortgages  were  assigoed  to  Prince  Tbranpson, 
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who  had  no  knowled^  of  the  trust,  and  has  given  notice  of  fore- 
closure, but  has  never  been  in  poBBession  of  the  property. 

Nicholas  Bates  died  in  January,  1866,  leaving  a  widow,  Keziah 
M.  Bates,  now  Keziah  M.  Hnrd,  who  Ie  one  of  the  respondents, 
and  who  took  out  letters  of  adminiistr&tion  on  his  estate,  inven- 
toried the  land  as  subject  to  the  ntortgage  to  Prince  Thompson, 
"and  being  also  held  as  a  trust  estate  for  Thomas  Bates  to  the 
amount  of  about  $140."  This  sum  is  apparently  the  anrount 
of  t^  $75  originally  pud  in  by  the  plaintiff  toiwrds  the  pur- 
chase money,  with  interest  up  to  the  time  of  the  making  of  the 
inventory.  The  widow  coDtonued  in  possesncn  of  the  land,  receiv- 
ing the  rents  and  profits  uiri.iI  November,  1868,  when  Eihe  made 
sale  thereof  by  lioense  from  the  probate  court,  witbout  making 
mention  of  the  trust,  to  Daniel  Day,  who  mortgaged  it  back  to  her 
for  part  of  the  purchase  money,  and  took  possession.  The  widow 
miarried  Qeorge  Hurd,  the  other  respondent,  and  on  September 
9,  1870,  to<^  a  quitclaim  deed  from  Day,  and  since  then  the 
two  defendants  have  occupied  or  had  the  ezelusiTe  use,  inccHne, 
and  profit  of  the  premises. 

The  plaintiff  does  not  clum  any  rights  as  against  th«  mort- 
gagees. The  heirs  of  Nicholas  Bates  are  no  longer  interested, 
as  the  sale  by  t^  administratris  divested  them  of  all  right  and 
title  in  the  premises. 

The  administratrix,  in  her  inventory,  admitted  the  plaintiff's 
rights,  and  is  fully  ch&i^able  with  notice  of  them.  The  ottter 
respondent,  her  husband,  seems  to  have  occupied  only  under  her. 
But  a  joint  reoeption  by  them  of  &e  rents  and  profits  is  ad- 
mitted in  the  agreed  statement.  He  is  therefore  responsible  to 
the  plaintiff  cm  this  score  with  her.  The  testimony  establishes 
the  fact  that  the  plaintiff  made  a  claim  upon  the  adminisb^trix 
for  his  interest,  and  that  there  was  mnre  or  less  negotiation 
between  them  looking  to  an  adjustment.  It  is  imfortimate  for 
both  that  an  equitable  adjustment  could  iwt  be  readied  without 
litigation. 

In  the  himds  of  these  respondents  it  is  obvious  that  Ga  prop- 
erty is  subject  to  the  trust  which  the  plaintiff  se^  to  enforce. 

They  object  that  be  might  have  had  ■an  adequate  remedy  at 
law  by  a  suit  for  his  share  of  the  in«Hne.    But  oases  of  trust 
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are,  nnder  oar  statute,  speciiilly  mode  the  subject  of  remedies 
in  equity,  and,  moreover,  it  might  be  desirable  for  him  to  have 
the  decree  to  whicih  he  is  entitled  in  equity  as  againat  them,  io 
view  of  the  poembility  of  a  redemption. 

Unlesa  the  partiea  can  agree  as  to  the  proper  sum  to  be  allowed 
for  tbe'past  rents  and  profits,  a  master  must  be  appointed  to 
asoertain  them. 

Bill  sustained.  Estate  declared  subject,  in  the  hands  of  these 
respondents,  to  the  trust  asserted.  Coets  for  the  ocmiplaaiuuit. 
Haater  to  be  appointed  at  nut  priua,  if  required. 


PATTON  ET  AL.  v.  OHAMBEELAIN  BT  AL. 

44  Mich.  5;  5  N.  W.  1037.    1880. 

Coounr,  J.  We  have  not  been  brought  by  the  evidence  in  this 
case  to  the  conclusion  reached  by  the  judge  of  the  superior 
court.  We  are  convinced  that  the  testimony  of  Francis  J. 
ChamberlaJn  is  truthful,  and  that  it  defeats  the  complainants* 
case.  From  this  evidence  it  appears  that,  scmie  twelve  years  or 
more  ago  Chamberlain's  first  wife  oaused  to  be  eonv^ed  to  him 
an  80-a(»e  lot  of  land  in  St.  Joseph  county,  which  she  bad  par- 
chased  with  money  received  from  her  father,  <hi  a  trust,  declared 
orally,  that  he  would  hold  the  same  for  their  infant  daof^ter, 
then  six  years  of  age  or  thereabouts.  'Hiis  the  wife  did  in  ex- 
pectation  of  her  speedy  decease,  and  die  actually  deceased  nx 
months  thereafter.  In  Chamberlain's  hands  this  lot  was  occa- 
pied  and  cultivated  as  part  of  a  farm  of  131  acres ;  the  remain- 
ing 51  acr«e  being  owned  by  himsell  It  was  all  mortgaged  1^ 
him  for  some  $2,000.  Becoming  embarrassed  in  his  circum- 
stanoes  he  made  an  arrangement  with  hia  brother,  A.  H.  Cham- 
berlain, whereby  he  exchanged  the  farm  for  certain  property  in 
Detroit,  and  caused  the  Detroit  property  to  be  conveyed  to  ttie 
defendant  Jane  E.  Chamberlain,  who  is  cousin  to  his  daughter, 
on  a  verbal  understanding  that  it  should  'be  held  in  trust  for 
thedan^ter. 

It  is  this  Detmit  property  which  complainants,  aa  jadgment 
creditors  of  Francis  3.  Chamberlain,  seek  to  reach.    If  the  farm 
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in  9t  Joseph  county  had  been  in  equity  tiie  property  of  Franeia 
U.  Chambertain,  a  trust  in  respect  to  the  Detroit  property  would 
have  arisen  in  favm-  of  his  creditors  when  tbe  exchange  was 
made.  Maynard  v.  Hoakins,  0  Mich.  485.  But  he  had  encum- 
bered the  farm  to  an  extent  that  exhausted  his  interest,  and  in 
equity  the  daughter  was  entitledi  to  the  av^ls  of  the  encumbered 
plaoe  when  it  should  be  disposed  of.  So  far  as  coneeros  the 
oontrDvenry  with  tiiese  complwnants,  it  is  immaterial  that  the 
trust  was  a  verbal  one ;  it  could  not  have  been  enforced  against 
him,  but  it  was  nevertheless  his  duty  to  recognize  and  exennto 
it ;  and  when  he  did  recognize  it,  in  the  exchange  made  for  other 
property,  his  creditors  eoald  not  complain.  The  claim  of  his 
daughter  that  he  should  perform  the  trust  was  quite  as  atrong 
in  equity  as  any  claim  of  creditors  can  be, 

Jane  E.  Chamberlain  defends  this  snit  in  the  interest  of  the 
daughter,  and  avows  the  trust  in  her  answer.  That  is  a  suffi- 
cient declaration  of  trust  in  writing  to  answer  the  requirements 
of  the  statute  of  frauds.  McLaurie  v.  Partlow,  53  lU.  340; 
"Whiting  V.  Gould,  2  Wis.  552;  Woods  v.  Dille,  11  Ohio,  455; 
Oozine  v.  Graham,  2  Paige,  177;  CSiitwood  v.  Brit«n,  2  N.  J. 
Eq.  450;  Wynn  v.  Albert,  2  Md.  Ch.  169;  Kingsbury  v.  Bum- 
side,  58  lU.  310. 

The  decree  must  be  reversed,  and  the  bill  ^smined,  with  the 
costs  of  'both  oourts. 

Tbe  otlier  justices  oonenrred. 
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GROUNDS  FOR  EQUITABLE  RELIEF.* 

AO(HDENT  AND  MIOTAKE  AS  A  OBOUND  FOB  BEUBV.'f 

RENARD  V.  CLINK  ET  AL. 
91  Mick.  1;  51  N.  W.  693.    1893. 

Appeal  from  eirciut  court,  Charlevoix  eooutf,  in  ( 
Jonathan  Q.  Ramsdell,  Judge. 

Soit  to  foreclose  a  mortgage  by  Louisa  Eenard  against  Alice 
A.  Clink,  Eliza  S.  Fogg,  John  Nichols  and  Walter  L.  French. 
Bill  disnussed.    Complainant  appeals.    Beversed 

MoNTOOHEBT,  J.  The  bill  in  this  cause  was  filed  to  foredose 
a  mortgage  executed  by  the  defeudaut,  Alice  A.  Clink,  to  one  A, 
H.  Van  Dusen,  and  by  him  assigned  to  complainant.  1^  other 
defendants  are  sabsequent  purchasers  with  notice,  after  the 
mortgage  became  due.  A  foreclosure  at  law  was  attempted,  a 
aale  made,  and  a  deed  executed  to  complainant;  but,  owing  to 
the  fact  that  the  assignment  of  the  mortgage  to  complainant  was 
not  of  record  at  the  time  of  said  attempted  foreclosure,  that  pro- 
ceeding proved  ineffectnal.  After  the  complainant  had  obtained 
her  deed  on  the  foreclosure  at  law,  and  before  the  filing  of  the 
present  bill,  the  defendant  Clink  tendered  to  complainant  the 
amount  due  upon  the  mortgage  exclusive  of  the  costs  of  such 
former  foreclosure;  and  in  this  proceediug  it  is  claimed  liiat 
such  tender  (^>erated  to  discharge  the  lien  of  the  mortgage.  The 
court  below  sustained  this  defense,  and  dismissed  the  bill. 

It  is  made  clear  by  the  testimony  that  the  complainant,  at  the 
time  she  refused  the  tender,  supposed  that  she  had  acquired  title 
by  her  former  foredosnre,  -and  that,  notwithstanding  this,  she 
was  ready  to  accept  the  amount  of  the  mortgage,  interest,  and 
costs.    It  also  appears  that  abs  offered  to  take  the  money  t»- 

*See  Seo8. 1160-1160,  Vol.  8,  Cyclopedia  of  Law. 
tSee  Secfl.  1160-1IS3,  Vol.  8,  Cyclopedia  of  Law. 
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dered  90  far  as  it  would  go,  but  that  defendant  refused  to  permit 
this  unless  she  would  accept  it  in  full  payment  and  diacharge 
of  the  mortgage.  Under  these  circumstances,  we  think  the  court 
below  erred  in  diamiasing  the  bill.  Under  bhe  repeated  rulings 
of  this  court,  a  tender  of  the  fuU  amount  due  upon  the  mortgage 
will  operate  to  disehai^  the  lien  of  the  mortgage  if  tb«  tender 
be  refused  without  adequate  excuse.  Moynahan  t.  Moore,  9 
Mich.  9;  Eslow  v.  Mitchell,  26  Mich.  500;  Sager  v.  Tapper,  35 
Mich.  134;  Stewart  v.  Brown,  48  Mich.  383,  12  N.  W.  499.  But 
in  the  present  case  it  appears  beyond  qaestion  that  the  complain- 
ant had  DO  purpose  of  exacting  from  the  defendant  any  sum 
beyond  what  she  believed  to  be  her  legal  due.  While  it  is  a 
general  rule  that  equity  will  not  relieve  against  a  mistake  of 
law,  this  rule  ia  not  universal.  Where  parties,  with  knowledge 
of  the  facts,  and  without  any  inequitable  incidenia,  have  made 
an  agreement  or  other  instrument  as  they  intended  it  should  be, 
and  the  writing  expresses  the  transaction'  as  it  was  understood 
and  designed  to  be  made,  equity  will  not  allow  a  defense,  or 
grant  a  reformation  or  rescission,  although  one  of  the  parties 
may  have  mistaken  or  misconceived  its  legal  meaning,  scope,  or 
effect.  Martin  v.  Hamlin,  18  Mich.  354;  Lapp  v.  Lapp,  43  Mich. 
287,  5  N,  W.  317,  But  iokere  a  pers&n  is  ignorant  or  mistaken 
with  respect  to  his  awn  antecedent  and  existing  private  legal 
rights,  interest,  or  estate,  and  enters  into  some  transaction  the 
legal  scope  and  operation  of  which  he  correctly  apprehends  and 
understands,  for  the  purpose  of  affecting  such  assumed^  rights, 
interests,  or  estates,  equity  wHi  grant  its  relief,  defensive  or 
affirmative,  treating  the  mistake  as  analogous  to,  if  not  identical 
with,  a  mistake  of  fact.  2  Pchu.  Eq.,  §849,  p.  314;  Reynell  v. 
Sprye,  8  Hare,  222;  Blaheman  v.  Blakeman,  39  Conn.  320; 
Whelen's  Appeal,  70  Pa.  St.  410;  Hearst  v.  Pujol,  44  Cal.  230; 
Morgan  v.  Dod,  3  Oolo.  551 ;  Cooper  v.  PhiHjs,  L.  R.  2,  H.  L. 
149;  Laosdowne  v.  Lansdowne,  2  Jac.  &  W.  205.  In  Myer  v. 
Hart,  40  Mich.  517,  the  m(Wtgagor  filed  his  bill  to  set  aade  a 
mortgage  sale,  and  asked  that  the  premises  be  relieved  frcnn  the 
mortgage  lien.  The  court  found  that  the  mortgagee  was 
mistaken  as  to  his  legal  rights,  but  was  acting  in  good 
faith,    and    refused   to    enforce    the    statutory    penal^,    ani} 
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decreed  that  the  mortgaeor  pay  ^m  mortgage  debt  aa  a  oonditioa 
to  reUef.  In  Canfield  v.  Conkling,  41  Biich.  371,  2  N.  W.  191, 
a  hill  was  filed  to  set  ande  a  mortgage,  and  to  recover  the  poL- 
al-ty  for  refusal  to  discharge  it  on  tender  of  the  amount  due. 
The  court  found  that  the  tendier  was  sufScient,  and  say:  "He 
[defendant]  was  bound  to  accept  the  tender,  and  the  complain- 
ant has  made  out  a  sufficient  case  for  relief.  But  the  question 
was  one  on  which  he  might  he  miataken  without  any  serious 
fault,  and  we  do  not  think  it  one  where  the  mortgage  ought  to 
he  held  canceled  without  payment;  nor  is  it  a  case  calling  for 
the  statutory  penalty  for  a  wilful  and  knowing  wrongful  refoaal 
to  discjhai^  the  mortgage."  The  decree  helow  should  be  re- 
versed, and  a  decree  entered  in  this  court  providing  for  a  sale 
of  the  mortgaged'  premises  to  satisfy  t^  amount  due  and  unpaid 
upon  the  mortgage.  The  defendant  will  recover  the  costa  of 
the  court  below,  and  the  complainant  will  be  entitled  to  the 
oosta  incurred  in  this  court.    The  oHier  justices  concurred. 


JACOBS  T.  MORANGB. 
47  N.  Y.  57.    1871. 

Appeal  ttom  jut^ment  of  the  New  York  cfHnmon  pleas,  afibm- 
ing  judgment  for  plaintiff. 

Peckhaji,  J.  The  defendant  in  this  suit  is  a  lawyer,  llu 
plaintiff  some  years  since  brought  an  actitm  against  the  defend- 
ant in  the  marine  court,  in  the  city  of  New  York.  The  defend- 
ant recovered  a  verdict  in  that  suit,  of  $86  against  the  plaJntifiF. 
"Without  taking  the  case  to  the  general  term  of  tiiat  eonrt,  the 
plaintiff  carried'  it  for  review  to  Mk  court  of  common  pleas  of 
that  city,  and  after  argument  there  that  court  reversed  the  judg- 
ment, with  costs.  The  defendant  paid  these  costs  volnntarily 
without  the  entry  of  any  judgment  Wifljin  a  year  thereafter 
the  court  of  appeals  decided  that  the  court  of  common  pleas 
had  no  jurisdiction  of  a  case  from  t2ie  marine  court,  until  it 
had  been  first  heard  and  decided'  by  the  general  term  of  that 
court.  The  common  pleas  had  previously  hdd  the  other  way, 
viz.,  that  it  had  jurisdiction  in  such  case.    Some  nine  years  after 
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this  reversal  in'  the  common  pleas  the  defendant  lamed  an  exe- 
cution in  the  marine  court,  and  then  Ube  pl&intiff  inirtituted  Hub 
suit  in  equity  to  stay  his  proceedings,  and  a  judgmeot  is  obtained 
for  a  perpetual  stay  on  the  groond  that  Hie  jadgment  in  the 
marine  oourt  was  erroneous,  and  that  both  parties  in  the  review 
in  the  common  pleas  had  acted  under  a  mutual  mistahe  of  law. 

Tius  presents  the  question,  can  a  court  of  equity  grant  relief 
in  a  case  of  this  character  upon  the  sole  ground  of  a  mistake  of 
lawt  There  is  no  eireumstance  of  any  description  that  adds 
anything  to  this  ground  of  relief.  Ignorantia  legis  neminem  ex- 
cusat  and  kindred  maxims  are  old  in  the  law.  If  they  are  true, 
this  judgment  is  errotieous. 

In  early  times  the  jurisdiction  of  the  court  of  chancery  in  the 
bands  of  the  chancellors  unfiled  in  the  law  was  almost  without 
limit;  but  for  very  many  years  that  court  has  been  guided  by 
rules  and  precedents,  by  the  scieoce  of  the  law  as  mudi  as  courts 
of  tiommou'  law.  Their  juiisdiction  and  modes  of  relief  are  well 
settled.  The  statutes  and  laws  of  the  lemd  are  as  mudi  the  law 
there  as  iu  any  other  court.    1  Story  Eq.,  §  19 ;  Id.,  §§  17, 18. 

The  whcie  basis  for  this  relief  is  founded  upon  the  fact  that 
an  inferior  court  made  an  erroneous  decision  upon  a  question  of 
law;  that  the  plaintiff  was  misled  thereby  and  suffered  this  loss. 
This  is  the  best  position  the  plaintiff  can  take.  This  must  be 
the  "surprise"  sometimes  spoken  of  in  the  books.  Jeremy,  Eq. 
Jur.  366. 

What  a  flood  of  litigation  would  such  a  rule  opai!  If  this 
can  be  regarded  as  the  " surprise"  that  requires  or  justifies  equi* 
table  relief,  how  broad  is  the  principle,  how  extaicnTe  its  ramifl- 
cations !  Almost  every  case  reversed  by  this  court  would  form 
a  basis  for  such  "surprise,"  especially  where  courts  of  last 
resort  reverse  or  modify  their  own  decisions.  How  many  cases 
are  lost  at  the  trial  or  upon  review  by  the  ignorance  of  counsel 
in  failing  to  perceive  the  point,  or  in  failing  to  present  it  prop- 
erly for  review.  How  easy  to  get  up  cases,  in  the  ordinary 
affairs  of  life,  of  a  mJsunderstanfKng  of  tbe  law.  Thus  tiie  same 
principle  would  extend  to  courts  of  equity  for  errors  committed 
or  assumed  to  be  committed  there.  Under  such  a  syBtem  of 
jurisprudeoce  it  would  be  difficult  to  reach  the  end  of  a  lawsuit. 
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In  this  case  the  statute  of  iias  state  provided  a  mode  of  review 
of  ja<^;Diieuts  rendered  in  tlie  manne  court.  The  time  aad  tbe 
rnsnner  were  prescribed.  This  statute  was  well  known  to  tiiese 
parties,  or  rfiould  have  been  but  for  their  negligence.  Yet  the 
plaintiff,  with  dte  statute  before  him,  passed  for  the  sole  pur< 
pose  of  enabling  the  party  a^rieved  to  review  a  judgment  in 
the  marine  court,  comes  to  a  court  of  equity  for  relief  against 
his  ignorance  of  the  manner  of  ottaining  such  review. 

"We  are  referred  to  no  principle  or  authority  to  sustain  such 
an  action,  and  I  ttiink  none  can  be  found. 

On  this  point  Chancellor  Kent  observed:  "A  subsequent 
decision  of  a  higher  court  in  a  different  ease,  giving  a  different 
exposition  of  a  point  of  law  from  the  one  declared  and  known 
when  a  settlement  between  parties  takes  place,  cannot  have  a 
retrospective  effect  and  overturn  such  settlement  Every  man 
is  to  be  c^rged  at  hie  peril  witti  a  knowledge  of  the  law."  I^n 
V.  Richmond,  2  Johns.  Ch.  51,  60. 

Though  the  decree  in  that  case  wiBs  reversed  by  the  coort  of 
errors  (14  Johns.  501),  it  was  entir^  upon  oUier  grounds. 

In  Storrs  v.  Barker,  6  Johns.  Ch.  166;  10  Am.  Dee.  316,  wSiere 
ignorance  of  the  law  was  set  up  as  a  ground  of  defense,  the 
coort  affirmed  the  rule  that  ignorance  of  the  law  with  a  knowl- 
edge of  tbe  facta  was  no  ground  of  defense.  See  1  Story  Eq., 
%  120,  to  tbe  same  effect 

Suppose  the  plaintiff  bad  misunderstood  Qis  statute  as  to  the 
time  of  appeal,  conld  a  court  of  eqnily  extend  the  time  pre- 
scribed by  the  statute  t  Many  such  cases  have  occurred  from  a 
misapprehoision  of  the  law  as  to  when  a  judgment  is  perfected. 
Courts  of  law  could  grant  no  relief,  and  I  am  not  aware  that 
any  lawyer  has  supposed  that  a  court  of  equity  had  any  power 
to  extend  the  statute. 

In  Champlin  v.  Laytin,  18  Wend.  407 ;  31  Ata.  Dec.  382,  in 
the  court  of  errors  on  appeal  from  chancery,  Bronson,  J.,  re- 
viewed die  aiidioritieH  in  a  sound  (pinion,  showing,  as  be  claimed, 
that  there  was  really  no  authority  against  the  rule  th^  ignor- 
ance of  the  law  simply  was  no  ground  for  relief. 

The  opinitm  of  Puge,  Senator,  tbe  other  way,  does  not  seem 
to  me  to  be  well  grounded.    He  was  of  the  opinion  that  the 
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jadf^ent  in  that  case  oould  be  affirmed  upon  other  grounds. 
But  the  principle  laid  down  by  him  denies  relief  to  the  plaintiff 
in  this  esse.  He  recognized  a  difference  between  ignorance  of 
the  law  and  a  mistake  of  the  law.  Adopting  the  language  of 
Johnaon,  J.,  in  Lawrence  t.  Beaubien,  2  Bailey,  623;  23  Am. 
Dee.  155,  who  says:  "The  former  ia  passive,  and  does  not  pre- 
mime  the  reason.  The  latter  presumes  to  know  when  it  does  not, 
and  supplies  palpable  evidence  of  its  existence."  He  woold 
grant  relief  in  the  former,  not  in  the  laiiter. 

The  difficulty  of  proving  the  one  or  the  other  aeems  to  omiBti- 
tute  all  the  difference  in  the  cases. 

Without  any  apecial  renriew  of  authorities  on  this  qnestion 
which  we  have  partieularly  examined,  it  is  enough  to  say  that  it 
is  conceded  that  no  case  has  been  found  warranting  the  inter- 
ference of  a  court  of  equity  npon  facts  like  these,  and  no  sound 
principle  will  authorize  it. 

The  decree  must  be  reversed,  without  costs. 

All  concur. 


PETERSON  V.  GROVER  ET  AL. 
20  Me.  363.    1841. 

Bill  in  equity,  heard  on  bill,  answer  and  proof.  The  facta  are 
stated  in  substance  in- the  opinion  of  the  court. 

Sheplet,  J.  The  bill  alleges,  in  aubstance,  that  in  the  year 
1821,  the  complainant  made  a  mistake  in  writing  a  deed  of  re- 
lease of  a  lot  of  land  in  the  township  now  called  Cutler,  by 
writing  the  word  "southeast"  instead  of  "southwest"  in  stating 
the  first  bound  of  the  lot.  That  the  effect  of  this  mistake  was 
to  describe  the  kt  immediately  easterly  and  adjoining,  which 
waa  owned  by  the  complainant  in  fee,  instead  of  the  one  intended 
to  be  conveyed,  in  which  he  owned  only  tiie  improvements.  That 
the  lot  intended  to  be  conveyed,  or  part  of  it,  ia  now  nombered 
twenty-one,  and  that  conveyed  is  numbered  twenty.  That  one 
of  the  grantees  entered  upon  and  faaa  continued  to  poeBcss  the 
lot  intended  to  be  conveyed,  while  th«  complainant  and  his 
grantees  have  continued  in  the  possession  of  the  one  conveyed. 
The  mistake  is  clearly  proved  by  t}ie  testimany,  and  is  admitted 


Digit  zed  by  Google 


252        GROUNDS  FOR  EQUITABLE  RELIEF. 

by  the  answers.  The  rule  tib&t  parol  testimcmy  is  not  to  be  ad' 
mitted  to  -vary  ftn  instrament  in  writing,  prerails  aa  well  in 
equity  as  at  law.  Courts  of  equity  admit  an  excepti<Ki  to  it, 
where  a  mistake  is  allied;  and  if  it  be  dearly  proved-  or  ad- 
mitted, they  give  relief.  This  is  a  case  in  which,  according  to 
the  roles  of  equity,  the  deed  should  be  refoimed  by  oorrectiug 
the  mist&ke,  aniess  the  mattsiB  set  forth  in  the  answers  vary 
the  rights  of  the  parties.  The  grievances  alleged  by  the  respond- 
ents, and  for  which  one  of  them  claims  to  have  oompmsatdon 
mode  before  tbe  error  is  corrected,  so  far  as  th^  are  proved  by 
their  own  testimony,  are  in  sirbstance  these.  That  the  ctHn- 
plainant  was  emfdoyed  by  Jones  and  others,  liie  owners  in  fee 
of  the  lot  intended  to  be  «aiveyed>  to  survey  it,  when,  in  Uie 
same  year,  1821,  one  of  the  respondents  purchased  it  of  them. 
That  he  was  instructed  to  run  out  one  hundred  acres  of  good 
laud  exclusive  of  the  heath,  and  thai  he  did  so  run  it  out.  That 
there  were  about  fifty  acres  of  heath  found  in  the  lot,  not  com- 
puted as  part  of  it  That  eight  or  nine  years  ago  the  complain- 
ant was  again  employed  to  run  out  the  land  lying  northerly  of 
the  lot,  and  that  he  ran  the  southerly  line  of  the  lot,  now  par- 
tially de&ignatAd  as  lot  numbered  seven,  so  as  to  take  off  a  large 
nomber  of  acres  belonging  to  lot  21,  as  it  was  originally  sur- 
veyed. That  there  was  a  large  qoantity  of  timber  on  the  part 
BO  taken  off,  oonstitnting  the  principal  value  of  the  whole  lot. 
That  when  the  fee  of  the  lot  was  purchased  of  Jones  and  othere, 
the  deed  was  made  by  copying  the  boundaries  of  the  lot  de- 
scribed in  the  deed  {torn  the  complainant.  That  Jones  and 
others,  in  the  year  1S32,  conveyed'  lot  numbered  seven  to  Mar^ 
ston  and  othei?,  who  prosecuted  one  of  the  respondents  for  cut- 
ting, where  he  alleges  it  should  have  been  in  his  own  lot,  and 
that  he  was  obliged  to  pay  damages  for  it. 

Ilie  argument  for  the  respondents  is,  that  if  the  deed  from 
the  c(miplainaut  had  described  and  conveyed  lot  21,  they  ^uld 
have  acquired  by  that  deed  and  by  the  deed  of  the  fee  of  the 
same,  a  good  title  as  far  northerly  as  the  spotted  tree,  named 
in  the  deed  as  the  northeast  corner,  although  it  might  have  stood 
more  than  two  hundred  and  seventy-one  rods  from  Uie  first 
bound.    That  in  consequence  of  tbe  deed  from  Jones  and  othen 
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to  MatHton  and  otlierB,  they  cannot,  if  the  mistake  in  their  deed 
be  now  corrected,  hold  the  title  to  that  extent  against  them ;  and 
must  Lose  the  most  valnable  portion  of  their  land,  through  an 
error  originating  with  the  complainant.  The  allegations  and 
proofs,  out  of  which  this  ai^punent  arises,  are  many  of  th^n 
strongly  controverted ;  but  let  them  ior  this  purpose  be  regarded 
as  proved.  The  inquiry  will  then  arise,  how  far  the  complain- 
ant is  responsible  for  such  a  result.  It  does  not  appear  that  he 
made  or  had  any  connection  with  the  deed  frcsn  Jones  and  others 
to  one  of  the  respondents.  If  the  mistake  in  his  deed  to  thcon 
be  corrected,  it  will  still  oonvey,  whatever  change  may  have 
taken  place  since,  all  that  it  was  intended  to  convey,  the  im- 
provements OD  the  lot.  If  the  respondent,  who  received  the  deed 
from  Jones  and  others  with  warranty,  obtained  no  title,  it  is  to 
be  presumed  he  will  obtain  a  full  iDdemnity  for  the  loss  of  it. 
Or  if  by  any  process  the  error  in  that  Aould  also  be  attempted 
to  be  corrected,  and  it  shoold  be  found,  that  by  reason  of  subse- 
quent grants  made  by  them,  H  could  not  be  so  corrected  as  to 
oi>erate  as  it  would  have  done,  had  it  been'  cMrectly  made,  it 
is  to  be  presumed  that  the  court  would  give  relief  only  upon 
the  principle  of  makii^  one  who  seeks  equity,  do  equi^.  It 
vjovld  be  a  hard  rule  to  hold  that  one  who  had  committed  an 
error  was  responsible  for  all  the  remote  and  possible  conse- 
quences which  might  arise  out  of  its  leading  others  to  commit 
errors  by  placing  confidence  in  its  accuracy,  instead  of  examin- 
ing for  themselves.  This  would  make  him  responsible  not  only 
for  the  consequences  of  his  own  errors,  but  for  the  negligence  of 
others.  There  is  little  occasion  for  it  here,  where  there  is  ap- 
parently a  sufficient  remedy  for  all  losses  against  the  parties 
who  conveyed  the  fee,  and  who  are  responsible  for  their  own 
errors  on  thev  covenants.  The  comj^nant  does  not  appear  to 
have  committed  any  fraud  in  the  original  survey  of  the  lot,  for 
the  proof  is  that  it  was  run  out  according  to  his  instructions. 
The  surveys  which  he  has  since  made  cannot  affect  the  title, 
and  cannot  therefore  have  occasioned  any  essential  injury.  The 
complaiTumt  is  entitled  to  have  the  mistake  corrected  by  a  reform 
of  the  deed  so  as  to  make  it  read  as  it  should  have  done,  and  to  a 
decree  that  wiU  secure  the  rights  of  the  parties  accordingly. 
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Ab  he  made  the  mistake  which  has  brought  difficolties  apon 

the  other  parties  aa  well  aa  upon  himself,  he  is  not  entitled  to 

costs.    Nor  are  either  of  the  respondents,  for  they  had  an  oppw- 

tunity  of  relieving  themselves  from  expense  and  trouble  by  a 

.  voluntary  correction  of  an  admitted  error. 


HUNT  V.  EOUSMANIBBE'S  ADMIIS. 

1  Peters  1.    1838. 

Appeal  from  the  circoit  court  of  KK>d«  Island.  The  appellant 
filed  a  bill  on  the  chancery  side  of  the  circnit  court  of  the  United 
States  for  the  district  of  Rhode  Island,  setting  forth  that,  in 
Jamiaiy,  1820,  Lonis  Boosmaniere  obtained  fnon  him  two  loans 
of  money,  amonnting,  together,  to  $2,150;  and  at  the  time  the 
first  loan  was  made,  Boosnaniere  offered  to  give,  in  addition  to 
his  notes,  a  bill  of  sale,  or  mortgage,  of  his  interest  in  the  brig 
Nerens,  then  at  sea,  aa  a  collateral  secnrit?  for  the  repayment  of 
the  money.  A  few  days  after  the  delivery  of  the  first  note, 
dated  11th  of  January,  1S20,  he  executed  a  power  of  attorn^, 
authorizing  the  plaintiff  to  make  and  execnte  a  bill  of  sale,  of 
three-fonrtbs  of  the  Nereus,  to  himself  or  to  any  other  person ; 
and  in  the  event  of  the  loss  of  the  vessel  to  collect  the  money 
which  shonld  become  due  on  a  policy,  by  which  the  vessel  and 
freight  were  insured.  In  the  power  of  attorney,  it  wsa  recited 
that  it  was  givai  as  collateral  security  fof  the  payment  of  the 
notes,  and  was  to  be  void  on  their  payment ;  on  the  failure  of 
which,  the  plaintiff  waa  to  p^  the  amount  and  all  expenses,  and 
to  return  the  residue  to  Bousnwniere.  On  the  2l8t  of  March, 
1821,  an  additional  sum  of  $700.  was  loaned,  for  whidi  a  note 
was  taken,  and  similar  power  of  attomqr  given^  to  sell  his  in- 
terest in  the  schooner  Industry ;  this  vessel  being  also  still  at  sea. 

On  the  6th  of  May,  1820,  Eonsmaniere  died  intestate  and  in- 
solvent, having  paid  $200  on  account  of  the  notes ;  and  the  plain- 
tiff gave  notice  of  his  claim  to  tiie  oommissioDers  of  insolvency, 
appointed  under  the  antltority  of  the  insolvent  law  of  Bhode 
Island.  The  plaintiff,  in  bis  bill,  alleged  that,  on  the  return  of 
the  Nerens  and  Indostry,  he  to(A  possesmcHi  of  them,  and  offered 
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the  interest  of  the  intestate  in  them  for  sale;  and  the  defendants 
having  forbidden  the  sale,  this  bill  was  brought  to  compel  them  to 
join  in  it 

To  this  bill,  the  defendants  demurred;  and  their  demurrer 
was  sustained  in  the  circuit  mnrt;  bat  leave  was  given  to  the 
plaintiff  to  amend  An  amended  bill  was  then  filed,  in  which 
it  was  stated,  that  it  was  expressly  agreed  between  the  parties, 
that  Bousmaniere  was  to  give  specific  security  on  the  Kerens 
and  Industry,  and  that  he  offered  to  execute  a  mortgage  on 
Ukxq.  Counsel  was  consulted  on  the  subject,  who  advised  that 
the  power  of  attorney,  which  was  actually  executed,  should  be 
taken  in  preference  to  a  mortgage,  because  it  was  equally  valid 
and  effectual  as  a  security,  and  would  prevent  the  necessity  of 
changing  the  papers  of  the  vessels,  or  of  taking  possession  of 
them  on  their  return  to  port.  These  securities  were,  it  was  al- 
leged, executed,  with  a  full  belief  that  they  would,  and  with  in- 
tention that  they  should,  give  to  the  plaintiff,  as  full  and  perfect 
a  security,  as  would  be  given  by  a  mortgage. 

The  defendants  having  also  demurred  to  ttte  amended  bill,  tJie 
circuit  court  decided  in  favor  of  the  demurrer,  and  dionissed  the 
bill ;  and  an  appeal  was  entered  to  this  court  At  the  February 
session,  1823,  this  court  considered  that  the  appellant  might  be 
entitled  to  the  rehef  prayed  for  in  equity,  but  the  respondents 
were  permitted  to  withdraw  their  demurrer,  and  to  file  an  answer 
in  the  court  below.  8  Wheat.  174,  5  L.  Ed.  589.  The  answer  of 
the  defendants  admitted  the  loans  of  money,  and  the  delivery  of 
the  promissoiy  notes,  and  that  but  $200  were  paid,  before  the 
death  of  the  intestate.  The  execution  of  the  powers  of  attorney 
was  also  admitted,  but  it  was  denied  that  posBCBsion  of  the  ves- 
sels was  taken  by  the  appellant ;  and  thsy  alleged  their  resistance 
of  the  attempt  to  take  possesion  of  them.  The  answer  also  as- 
serted ignorance  of  any  agreement  for  a  specific  lien  on  the  ves- 
sels, except  that  imported  by  the  language  of  the  poveiB  of  attor- 
ney ;  that  they  had  heard  and  believed,  that  the  appellant  meant 
to  be  concerned,  as  a  partner,  in  a  voyage  of  one  of  the  vessels, 
which  was  relinquished,  and  that  afterwards  he  offered  to  loan 
the  money  on  security;  upon  which,  the  intestate  offered  to  give 
a  mortgage,  but  the  appellant  preferred  taking  the  powers  of 
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attorcey,  to  avoid  inconvenieiiee,  and  took  the  powers  of  attor- 
ney, by  advice  of  counsel.  The  answer  also  stated,  that  a 
bill  of  sale  of  the  vessels,  dated  the  day  before  the  death  of  the 
intestate,  by  wbich  the  vessels  were  intended  to  be  conveyed  to 
one  Bateman,  and  which  the  respondents  stated,  they  had  heard 
and  believed,  was  intended  to  be  executed  on  the  evening  of  that 
day.  The  answer  also  alleges  the  insolvency  of  Rousmaniere, 
and  that  it  existed  a  long  time  before  his  deatJi ;  which  they  as- 
serted most  have  been  known  to  the  appellajit,  and  that  the  in- 
testate resorted  to  improper  modes  to  keep  np  his  credit. 

The  evidence  taken  in  the  case,  consisted  of  the  deposition  of 
Mr.  Hazard,  the  counsel  who  drew  the  papers,  and  in  which  he 
stated,  that  they  w«re  intended  by  both  parties  to  have  the  effect 
of  a  specific  lien  or  mortgage,  and  he  advised  them,  they  wonld 
have  that  effect;  and  also  the  deposition  of  Mr.  Merchant,  to 
show  that  the  appellant  admitted,  that  the  motive  by  which  be 
was  induced  to  make  the  loan,  was  to  compensate  Rousmaniere 
for  the  disappointment  sustained  by  his  not  uniting  with  him 
in  s  voyage  of  (me  of  his  vessels ;  and,  accordingly,  an  agreement 
was  made,  by  which  the  appellant  was  to  let  Rotusnaniere  have 
a  sum  of  money,  and  that  he  was  to  give  a  bill  of  sale  of  a  cer- 
tain vessel ;  but  that  afterwards  he  refused  to  take  the  same,  on 
Bocounrt  of  the  inconvenience  and  difficulties  which  might  attend 
the  same ;  and  that  he  had  consulted  with  Mr.  Hazard,  upon  the 
subject,  who  told  him,  that  he  could  or  would  draw  an  irrevoc- 
able power  of  attorney  to  sell,  which  would  do  as  well,  or  words 
to  that  effect ;  and  which  was  accordingly  done. 

The  circuit  court  pronounce  a  decree,  declaring  that  the  a^ 
pellant  had  no  specific  lien  or  security  upon  either  of  the  vessels, 
and  no  equity  to  be  relieved  respecting  them,  and  dismissing  the 
bill,  with  costs;  from  which  decree,  an  appeal  was  entered  to 
this  court. 

On  the  part  of  the  appellant,  it  was  contended,  that  the  de- 
cree onght  to  be  reversed,  and  a  decree  entered'  for  the  appellant 
That  the  answers  to  the  bill  did  not  respond  to  the  imly  material 
facte  in  the  cause ;  it  heiag  fully  proved,  that  the  powers  of  at- 
torney were  intended  to  have  the  effect  of  a  specific  lien,  the 
appellant  waa  entitled  to  the  relief  he  sought,  upon  the  princi- 
ples laid  down  in  the  former  decisions  of  this  court. 
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WASHOfOTON,  J.  This  case  was  before  ibis  court  in  the  year 
1823,  and  is  reported  in  S  Wlieat  174,  5  L.  Ed.  589,  and  vas 
then  argaed  at  great  length,  by  the  coumid  cODeemed  in  it.  Af- 
ter full  consideration,  it  was  decided,  that  the  power  of  attorney 
given  by  Bonsmaniere,  the  intestate,  to  the  appellant.  Hunt, 
authorizing  him  to  make  and  execute  a  hill  of  sale  of  three-fourths 
of  the  Nereua  and  of  the  Industry,  to  himself,  or  any  other  per- 
son, and  in  the  event  of  their  being  loet,  to  collect  the  money 
which  should  become  dne  under  a  policy  upon'  them  and  their 
freight,  was  a  naked  power,  not  coupled  with  an  interest,  which, 
though  irrevocable  by  Bousmaniere,  in  his  lifetime,  expired  on 
fais  death. 

That  this  species  of  security  was  agreed  upon,  and  given  un- 
der a  misunderstanding  by  the  parties,  of  its  l^al  character, 
was  conceded  in  the  argument  of  the  cause  by  the  bar  and 
bench;  and  the  second  question,  for  the  confdderation  of  the 
court,  was,  whether  a  court  of  equity  could  afford  relief  in  such 
a  case,  by  directing  a  new  security  of  a  different  character  to  be 
given,  or  by  decreeing  that  to  be  done,  which  the  parties  sup- 
posed would  have  been  effected  by  the  instrument  agreed  upon  I 
After  an  examination  of  the  cases,  applicable  to  the  general  ques- 
tion, it  was  stated  by  the  chief  jufitioe,  who  deliverd  the  opini<m 
of  the  oonrt,  that  none  of  them  asserted  the  naked  principle, 
that  relief  could  be  granted,  on  the  ground  of  iguoraace  of  law, 
or  decided,  that  a  plain  and  acknowledged  mistake  in  law  was 
beyond  the  reach  of  a  court  of  equity.  The  conclusion  to  which 
he  came  is  expressed  in  the  following  tenns:  "We  find  no 
case  which  we  think  precisely  in  point ;  and  are  unwilling,  where 
the  effect  of  the  instrument  is  acknowledged  to  have  been  en- 
tirely misunderstood  by  both  parties,  to  say,  that  a  coort  of 
equity  is  incapable  of  affording  relief.*'  The  decree  was,  ac- 
cordingly, reversed;  but  the  case  being  one  ini  which  creditors 
were  concerned,  the  coort,  inateact  of  giving  a  final  decree  on  the 
demurrer,  in  favor  of  the  plaintiff,  iKrected  the  cause  to  be  re- 
manded, that  the  circuit  oourt  mi|^  permit  the  defendants  to 
withdraw  their  demnrrM"  and  to  answer  flie  bill. 

After  the  catiM  was  returned  to  that  court,  the  demurrer  was 
withdrawn,  and  an  aoswer  was  filed,  in  v^ch  the  defeaidants, 
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after  admittiitg  th«  loans  mentioned  in  the  billB,  by  the  plaintiff 
to  their  intestate,  and  the  notes  given  for  the  same,  by  the  latter, 
and  their  Don-payment,  assert  their  ignorance  of  any  agreement 
between  the  plaintiff  and  thedr  intestate,  that  ths  fcHiner  should 
have  a  specific  security,  other  than  the  powers  of  attorney,  to 
sell  vessels  and  to  collect  the  proceeds,  «■  the  amount  of  the  poli< 
eies,  in  case  they  idioald  be  lost ;  but  express  liieir  belief  that  the 
powen  of  attorney  were  selected  by  the  plaintiff,  in  preference 
to  the  other  securities,  which  were  offered  by  the  intestate.  The 
answer  further  states,  that  the  estate  of  Bouamamere  is  greatly 
insolvent,  and  had  been  so  before  bds  death;  that  the  pltuntiff 
had  exhibited  and  proved  his  demand,  aa  stated  in  his  bill,  before 
the  commissioners  of  insolvency,  duly  appointed  upon  the  estste 
of  Bousmaniere ;  and  that  his  dividend  thereon  declared,  or  to 
be  declared,  the  defendants  were,  and  would  be  ready  to  pay,  ac- 
cording  to  law. 

The  principal  depositi(Hi,  taken  in  the  cause,  is  l^t  of  Bea- 
jamin  Hazard,  counsellor  at  law,  who  deposes,  that  he  drew  the 
powers  of  attorney,  annexed  to  the  original  bill ;  that  on  the  diqr 
tbe  first  power  was  executed,  Hunt  and  Bonsmaniea^  came  to 
his  office,  when  the  latter  stated,  that  tbe  farmer  had  loaned,  or 
agreed  to  loan,  to  him,  a  sum  of  money,  upon  security  to  be 
given  by  him,  on  his  interest  in  the  brig  Nereus,  and  that  he 
was  desirous  the  security  should  be  as  ample  and  available  to 
Hunt  aa  it  could  be  made;  that  he  wished  and  was  ready  to 
give  a  bill  of  sale  of  tbe  property,  or  a  mortgage  on  it,  or  any 
other  security  which  Mr.  Hunt  might  prefer.  Both  tJie  parties 
declared,  that  tbey  had  called  upon  the  witness,  to  request  him 
to  draw  the  writings,  and  to  obtain  his  opinion,  as  to  the  kind  of 
instrument  which  would  ^ve  the  most  perfect  security  to  the 
lender.  That  the  deponent  then  told  the  parties  that  a  bill  erf 
sale,  or  moptgage,  would-be  good  security,  but  that  an  irrevocable 
power  of  attorney,  such  as  was  afterwards  executed,  would  be 
es  effectual  and  good-  security  ss  either  of  the  oth^a;  and  would 
prevent  the  necessity  of  changing  the  vessel's  papers,  and  of 
Hunt's  takiDg  possession  of  the  vessel,  upon  her  arrival  from 
sea.  That  the  parties  then  requested  him  to  draw  such  an  in< 
strument,  as,  in  his  opinion,  would  most  effectually  «nd  folly 
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secure  Mr.  Hunt;  and  that  the  plaintiff  frequently  aaked  him, 
whilst  he  was  drawing  the  power,  and  after  he  had  finished,  and 
read  it  to  the  parties,  if  be  was  quite  obtain  that  the  power 
would  be  as  safe  and  available  to  him  as  a  bill  of  a^  or  mort- 
gage, and  tbat  upon  hia  asmrances  that  it  was,  it  was  then  exe- 
cuted. The  wibiesB  tiien  proceeds  to  express  his  opimon,  from 
his  knowledge  of  the  parties,  and  from  their  declaration  at  the 
time,  theit  Bousmaniere  would  readily  have  given  an  absolute 
bill  of  sale  of  the  property  or  any  other  securil?  THaA.  could 
have  been  asked;  and  that  Bunt  would  not  have  accepted  the 
one  which  was  afterwards  executed,  if  he  had  not  considered  it 
to  be  as  extensive  and  perfect  a  security,  in  all  respects,  as  au'  ab- 
solute bill  of  sale;  and  he  adds,  more  pontively,  that  such  was 
the  understan^ng  and  agreement  of  both  the  parties.  It  ap- 
pears,  by  Hie  testimony  of  this  witness,  that  he  drerw  the  power 
of  attorney  oonoeming  the  industry,  for  securing  the  second 
loan  made  by  the  plaintiff  to  Bousmaniere,  and  that  the  cir- 
cumstances attending  that  transaction  were  eflseDtially  the  same 
as  those  which  have  bees  stated  in  respect  to  the  first  loan. 

We  find  another  deposition  in  the  record  wjiich  deserves  to 
be  noticed,  as  it  oonsists  of  declarations  made  hy  the  plaintiff, 
after  the  powers  of  attorney  were  executed,  and  may  serve,  in 
some  measure,  to  explain  the  most  positive  testimtmy  given  by 
Mr.  Hazard.  This  witness,  William  Merchant,  deposes  that 
after  the  decease  of  Bouananiere,  the  plaintiff  stated  to  him, 
and  to  a  Mr,  Bhodes,  that  in  consequence  of  his  declining  to  en- 
gage in  an  enterprise  in  one  of  the  vessels  of  Bousmaniere,  to 
which  he  had  at  one  time  consented,  and  of  the  complaints  of 
Rooamainere,  on  that  account,  he  was  induced  to  offer  to  Boos- 
nlsniere  a  loan  of  mcowy.  That  an  s^reement  was  accordingly 
made,  by  whicsh  he.  Hunt,  was  to  let  Bonanandere  have  a.  certain 
sum  on  loan,  and  Rousmaniere  was  to  give  him  a  bill  of  sale  of 
a  certain  vessel ;  but  that,  afterwards,  Hunt,  reflecting,  that  if  he 
took  that  security,  he  would  have  to  take  out  papers  at  the  cos- 
tcaa-honse,  in  his  own  name,  be  subject  to  give  bonds  for  tbe  ves- 
sel, aod  perhaps  be  made  liable  for  'breaches  of  law  committed 
by  others,  he  consulted  with  Mr.  Hazard  upon  the  subject;  who 
told  Mm,  that  he  could,  or  would,  draw  an  irrevocable  power  of 
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attorney  to  sell,  whiclL  would  do  as  well,  and  which  was  accord- 
ingly done. 

Tb«  cause  coming  on  to  be  heard  in  the  court  belO'W,  and  that 
court  being  of  opinion  that  the  plaintiff  had  no  lioi  or  specific 
security  upon  tjiese  veasela,  and  no  equity  to  have  such  lien  or 
secnrity  created,  af^ainst  the  g^eral  creditoiB  of  Rousmaniere, 
dismissed  the  tnll ;  from  which  decree,  the  cause  has  be^i 
brought,  by  appeal,  to  this  conrt  It  must  be  aiknitted,  that 
tJbe  case,  as  it  is  dow  presented  to  tlte  conrt,  is  not  materially 
variant  from  that  which  we  formerly  had  to  consider,  except  in 
relation  to  the  rights  of  th.e  general  creditors,  against  the  insol- 
vent  estate  of  a  deceased  debtor,  in  opposition  to  the  equity 
which  a  particular  creditor  aeebs,  by  this  bill,  to  set  up.  The 
allegations  of  the  bills,  filed  in  this  cause,  which  were,  on  the 
former  occasion  admitted  by  tiie  demurrer  to  be  true,  are  now 
fully  proved,  by  the  t«8tamony  taken  in  tihe  cause. 

Before  proceding  to  state  the  general  question,  to  which  the 
facts  in  this  case  give  rise,  or  the  principles  of  equity  which 
si^ly  to  it,  it  will  be  necesary,  distinctly,  to  ascertain,  what  was 
the  real  agreement  concluded  upon  between  the  plaintiff  and  Ute 
intestate,  the  performance  of  which,  (m  the  part  of  the  latter, 
was  intended  to  be  secured  by  the  powers  of  attomeyf  Was  it 
that  Bonsmaniere  edunld,  in  addition  to  his  notes  for  t^  money 
agreed  to  be  loaned  to  him  by  the  plaintiff,  give  a  specific  and 
available  security  on  the  Nereus  and  the  Industry,  or  was  the 
particular  kind  of  secnrity  selected  by  the  parties,  and  did  it  con- 
stitute a  part  of  the  agreement  t  It  is  most  obvions,  from  the 
plaintiff^  own  statement,  in  his  amended  bill,  as  well  as  from 
the  depositions  appearing  in  Uie  record,  that  the  agreement  was 
not  closed  nntil  the  interview  between  the  paities  to  it,  witli 
Mr.  Hazard,  had  taken  place.  The  amended  bill  states  that 
.  the  specific  security  which  Bonsmaniere  offered  to  give,  was  a 
mortgage  of  the  two  vessels,  for  whJdi  irrevocable  powers  of 
attorney  w«re  snbatitated,  by  the  advice  of  Mr.  Hazard^  and  for 
reasons,  wluch  it  would  seem,  were  approved  of  and  acted  upon 
by  the  plaintiff.  From  the  testimony  of  Mr.  Merchuit,  it  would 
appear  that  the  secnrity  proposed  by  Bousmaniere  was  a  bill  of 
sale  of  the  vessels,  which  Gis  plaintiff  declined  accepting,  for 
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reasoDfl  of  his  awn,  oninfluenced  by  any  miggestions  of  Mr.  Haz- 
ard, who  merely  proposed  the  powers  of  attorney  as  a  substitute 
for  the  other  forms  of  security  which  had  been  offered  by  Rous- 
maniere.  The  diflereoee  between  &eae  statements  is  not  Tery 
matarial,  since  it  is  apparent,  from  both  of  them,  tb«t  the  pro- 
posed secarity,  by  irrevocable  powers  of  attorney,  was  selected 
by  the  plaintiff,  and  incorporated  into  the  agreement,  by  the 
assent  of  both  the  parties.  Tbs  powers  of  attorney  do  not  con- 
tain, nor  do  they  profeas  to  contain,  the  agre^nent  of  the  par- 
ties ;  but  was  a  mere  execution  of  that  agreement,  so  far  as  it 
stipulated  to  give  to  the  plaintiff,  a  specific  security  on  the  two 
vessels,  in  the  mode  selected  and  approved  of  by  the  parties ;  to 
which  extent,  it  was  a  complete  consummation,  of  the  agreranent. 
Such  was  the  opinion,  of  this  coort,  upon  a  former  diacossioo 
of  this  cause,  in  the  year  1823,  and  such  is  its  present  opinion. 
Upon  this  state  of  tbe  case,  the  general  question  to  be  decided, 
is  the  same  now  that  it  formerly  was,  and  is  that  which  has  al- 
ready been  stated. 

There  are  certain  principles  of  equity,  applicable  to  this  ques- 
tion, whii^  as  general  principles,  we  hold  to  be  incontrovertible. 
The  first  is,  tiiat  where  an  instrmnent  is  drawn  and  executed, 
which  professes,  or  is  intended,  to  cany  into  execution  an  agree- 
ment, whether  in  writing  or  by  parol,  previously  entered  into, 
but  which,  by  mistake  of  the  draftauan,  either  as  to  fact  or  law, 
does  iK>t  fulfil,  or  whidi  violates  tbe  manifest  intention  of  the 
parties  to  the  agreement,  equity  will  correct  tbe  mistake,  so  as 
to  produce  a  conformity  of  the  instrument  to  the  agreement.  Tbe 
reason  is  obvious:  the  executioD  of  agreements,  fairly  and  le- 
gally entered  into,  is  one  of  tbe  peculiar  branches  of  equity 
jurisdiction  i  and  if  the  instrument  which  is  intended  to  execute 
tbe  agreement,  be,  from  any  cause,  insufficient  for  that  purpose, 
the  agreement  remains  as  much  unexecuted,  as  if  one  of  tbe 
parties  had  refused,  altogether,  to  comply  with  his  engagement; 
and  a  court  of  equity  will,  in  the  exercise  of  its  acknowledged 
jurisdiction,  afford-  relief  in  tbe  one  ease,  as  well  as  in  the  other, 
by  compelling  the  delinquent  party  fully  to  perform  his  agree- 
ment, according  to  the  terms  of  it,  and  to  the  manifest  intention 
of  the  parties.    So,  if  the  mistake  exist,  not  in  the  instrument, 
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wMcli  is  mteoded  to  give  effect  to  the  agreement,  but  in  the 
agreement  itself,  and  is  clearly  proved  to  have  been  the  result 
of  ignorance  or  some  material  fact,  a  court  of  equity  will,  in 
general,  grant  relief,  acoordijig  to  the  nature  of  the  particular 
case  in  which  it  is  sought  Whether  these  principles,  or  either 
of  them,  apply  io  the  present  case,  must,  of  course,  depend 
upon  the  real  characdier  of  the  agreement  under  C(HisderatioB. 
If  it  has  been  correctly  statedi  it  foUows,  that  tho  inatnuoent, 
by  means  of  which  the  specific  secority  was  to  be  given,  was 
selected  by  the  parties  to  the  agreem^it,  or  rstlier  by  the  plain- 
tiff ;  Tlousmaniere  having  proposed'  to  give  a  mortgage  or  bill  of 
sale  of  the  vessels,  which  the  plaintiff,  after  oonaideration  and 
advice  of  counsel,  thought  proper  to  reject,  for  r^isons  which 
were  entirely  satisfactory  to  himself.  That  the  form  of  the 
instram«it,  so  cju>sen  by  the  plaintiff,  and  prepared  by  the 
person  who  drew  it,  conforms  not,  in  every  respect,  to  the  one 
agreed  upon,  is  not  even  asserted  in  the  bill,  or  in  the  argument 
of  counsel.  The  avowed  object  of  the  plaintiff  was,  to  obtain  a 
valid  security,  but  in  such  a  manner,  as  that  the  legal  interest 
in  t^  property  should  r^nun  with  Rousmaniere,  so  that  the 
plaintiff  might  be  under  no  neeeasity  to  take  out  papers  at  the 
custom-house,  in  his  own  name,  and  might  not  be  subject  to 
give  bonds  for  the  vessels,  or  to  liabdlities  for  breaches  of  law, 
committed  by  those  who  were  intrusted  wdtti  the  managem^it 
of  them.  That  the  general  intention  of  the  parties  was  to  pro- 
vide a  security,  as  effectual  as  a  mortgage  of  the  vessels  would 
be,  can  admit  of  no  doubt;  and  if  such  had  been  their  agree- 
ment,  the  inan£Seiency  of  the  instmmeuta  to  effect  that  object, 
which  were  afterwards  prepared,  would  have  furnished  a  ground 
for  the  interposition  of  a  court  of  equity,  which  the  representa- 
tives of  Bousmaniere  could  not  easily  have  reswted.  But  tiis 
plaintiff  was  not  satisfied  to  leave  the  kind  of  security  whdt^  he 
waa  willing  to  receive  tmdetennioed';  having  finally  made  up 
his  mind,  by  t^  advice  of  his  counsel,  not  to  accept  of  a  mort- 
gage, or  bill  of  sale,  in  nature  of  a  niortgi^,  he  thought  it 
safest^  therefore,  to  designate  &e  instrument;  and  having  d^^ 
liberately  done  so,  it  met  the  view  of  boUi  parties,  and  was  as 
completely  inoorporat^d  into  thrar  agrmmait  w  w«r«  tiie  notes 
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of  IisDd  for  the  sum  intendeil  to  be  secured.  In  coming  to  tliis 
determination,  it  is  not  pretaided,  that  the  plaintiff  was  misled 
by  ignoruice  of  any  fact,  connected  with  the  agreement  which 
he  was  about  to  eonclude.  If,  then',  the  agreement  was  not 
founded  in  a  mistabe  of  any  material  fact,  and  if  it  was  executed 
in  strict  oonformity  with  itself,  we  think  it  would  be  onprece- 
dmted  for  a  ctmrt  of  eqoity  to  decree  another  security  to  be 
giren,  not  only  difEereot  from  that  wbieh  had  been  agreed  upon, 
but  one  which  had  been  deliberatdy  conadCTed  and  rejected  by 
the  party  now  asking  for  relief,  or  to  treat  the  case  as  if  such 
other  aecnrity  had  in  fact  been  agreed  upon  and  executed.  Had 
Bousmaniore  after  receiving  the  money  agreed  to  be  loaned  to 
him,  refused  to  giye  an  irrerocable  power  of  attorney,  but  of- 
fered to  execute  a  mortgage  of  the  vessels,  no  court  of  equity 
could  have  compelled  the  plaintiff  to  accept  the  security  bo  of- 
fered. Or  if  he  had  totally  refused  to  execnte  the  agreement, 
and  the  plaintiff  had  filed  his  bill,  praying  that  the  defendant 
might  be  compelled  to  execute  a  mortgage,  instead  of  an  irrevo- 
cable power  of  attorney,  could  that  court  have  granted  the 
relief  specifically  asked  fort  We  think  not.  Equity  may  com- 
pel parties  to  perform  tieir  agreements,  when  fairly  entered 
into,  according  to  their  terms,  but  it  has  no  power  to  make 
agreements  for  parties,  and  then  compel  them  to  execute  the 
same.  The  former  is  a  legitimate  branch  of  its  jurisdiction,  and 
in  its  exercise,  is  highly  beneficial  to  society ;  the  latter  is  with- 
out its  authoril7,  and  the  exercise  of  it  would  be  not  only  an 
usurpation  of  power,  but  would  be  highly  miactBevous  in  its 


//  the  court  could  not  have  compelled  the  pUnntilf  to  accept, 
or  Rousmaniere  to  execute,  any  other  tnatrument  than  the  one 
which  had  been  agreed  upon  between  them,  the  caie  is  in  no  re- 
spect altered  iy  the  death  of  the  latter,  and  the  consequent  in- 
efficiency  of  tM  parficufar  »ecur^y  which  had  been  telected; 
the  objection  to  the  relief  aiked  for  being  in  both  cases  the 
same,  tMmely,  that  the  court  can  only  enforce  the  performance 
of  an  agreement  according  to  its  terms,  and  to  the  intention  of 
the  parties;  and  cannot  force  upon  them  a  different  agreement. 
That  the  iiUention  of  ffc«  parties  to  this  agreement   was  frut- 
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trated  &y  tks  happening  of  an  event  not  thought  of,  probtAly, 
hjf  them  or  by  the  countel  who  was  consulted  upon  the  occa- 
lion  is  manifest.  The  land  of  security  which  was  chosen  loouU 
Aove  been  egvaUy  effectual,  for  the  purpose  intended,  with  a 
mortgage,  had  Boutmaniere  Uved  untU  the  power  had  been 
executed;  and  it  may,  therefore,  admit  of  some  doubt  at  least 
whether  the  loss  of  the  ii^ended  security  is  to  be  attributed  to  a 
want  of  foresight  in  the  parties,  or  to  a  mistake  of  the  counsel 
in  respect  to  a  matter  of  law.  The  case  wiU,  however,  be  con~ 
sidered  in  the  latter  point  of  view. 

"Die  quesAioD,  then,  is,  oaght  the  conrt  to  grant  the  relief 
vhioh  ie  asked  for,  apon'  the  ground  of  mistake  arimg  from 
any  ignorance  of  lawT  We  bold  the  general  rule  to  be,  that  a 
mistake  of  this  character  is  not  a  ground  for  reforming  a  deed 
fotmded  on  such  mistake ;  and  whatever  exceptiona  there  may  be 
to  this  rule,  they  are  not  only  few  m  number,  but  they  will  be 
found  to  have  something  peculiar  in  their  c^iaraeters. 

The  strongest  case  which  was  cited  and  relied  upon  by  the 
appellact's  counsel  was  that  of  Lansdown  t.  IJansdown,  le- 
ported  in  Mos.  364.  Adinitting,  for  the  present,  the  aubbori^ 
of  this  case,  it  is  most  apparent,  from  the  face  of  it,  tiiat  the 
decifflon  of  the  court  might  well  be  support«d',  upon  a  principle 
not  inrolved  in  the  qaeation  we  are  examining.  The  subject 
which  the  court  had  to  decide,  arose  out  of  a  dispute  between 
an  hor-at-law  and  a  youoger  memher  of  the  famdly,  who  was 
entitled  to  an  eeteto  desoended;  aJid  lAtis  question  Uie  parties 
agreed  to  submit  to  aibitration.  The  award  being  against  the 
heir-at-law,  he  executed  a  deed  in  compliance  with  it,  but  wae 
reHered  against  it,  on  the  prindple  that  he  was  ignorant  of  his 
title.  If  the  decision  of  the  court  proceeded  upon  the  gronnd 
that  the  plaintiff  was  ignorant  of  the  fact  that  he  was  tihe  eldest 
eon,  it  was  clearly  a  ease  proper  for  relief,  upon  a  principle 
which  has  already  been  oouddered.  If  the  mistake  was  of  hia 
legal  righis,  as  heir-at-law,  it  is  not  going  too  far  to  preeume, 
that  the  opinion  of  the  court  may  have  been  founded  npon  the 
belief,  tiiat  the  heir-atlaw  was  imposed  upon  'by  some  unfair 
vepresentations  of  hia  better  informed  opponent ;  or  that  his  ig- 
norance of  a  legal  principle,  so  undversally  understood  by  all. 
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wbere  the  right  of  prmu^enitore  foims  a  put  of  the  Inr  of  de- 
Boents,  demomtrated  a  degree  of  mental  imbecilit?  -nhich  might 
well  entitle  him  to  relief.  He  acted,  besides,  ondler  the  pres- 
sore  of  an  award,  which  was  manifestly  repugnant  to  law,  and 
for  anght  that  is  stated  in  this  case,  this  may  hav«  appeared 
Qpon  the  face  of  it.  But  if  this  case  must  be  consideTed  as  an 
exception  fnmi  the  general  role  which  has  been  mentioned;  the 
circnmstaneee  attending  it,  do  not  entitle  it,  were  it  otherwise 
objectionable,  to  be  respected  aa  an  antiiorify.  bnt  in  cases  which 
it  closely  resembles. 

There  is  a  dass  of  cases  which,  it  baa  be^  sapposed,  forms  an 
ezceptioa  from  this  general  mle,  bnt  which  will  be  found,  npon 
examination,  to  oome  within  the  one  which  was  fimt  stated.  The 
cases  alladed  to,  are  those  in  which  equity  has  afforded  relief 
against  the  representativea  of  a  deceased  obligor,  in  a  joint  bond, 
^ven  for  money  lent  to  both  the  obligors,  although  sneh  repre- 
sentatives were  discharged  at  law.  l^he  principle  npon  which 
these  oases  manifestly  proceed,  is,  that  the  money  being  leat  to 
both,  the  law  raises  a  promise  in  both  to  pay,  and  equity  oon- 
aiders  the  security  of  the  'bond  as  being  intended,  by  the  pariies, 
to  be  co-extMMive  with  this  implied  contract  by  hoUi  to  pay  the 
debt  To  effect  this  intention,  the  bond  fthould  have  been  made 
joint  and  several;  and  Uie  mistake  in  the  form,  by  which  it  is 
made  joint,  is  not  in  the  agreement  of  the  parties,  bnt  in  the 
ezeentjui  of  it  by  Ihe  draftsman.  The  cases  in  wha<^  the  gen- 
eral rule  has  beea  adhered'  to  ore,  many  of  them,  of  a  chaisoter 
whioh  strongly  test  the  principle  upon  which  tbe  mle  itself  is 
founded.  Two  or  three  only  need  be  referred  to.  If  the 
obligee,  in  a  joint  bond,  by  two  or  more,  agree  with  me  of  tiie 
obligors,  to  relieve  him  from  bis  obligation,  and  does  accordingly 
execute  a  release,  hy  which  all  the  obligors  are  disdiai^d  at 
law,  equity  will  not  afford  relief  against  this  legal  consequence, 
although  the  release  was  g^ven  under  a  manifest  misapprehen- 
sion of  the  legal  effect  of  it,  in  relation  to  tiie  other  obligors.  So, 
in  the  case  of  Worrall  v.  JaccA),  3  Merv.  271,  where  a  i>erson 
having  a  power  of  sppointmemt  and  revocati<Ht,  and,  xaader  a 
mistaken  suppontjon  that  a  deed  might  be  altered  or  revoked, 
although  no  power  of  revocation  had  been  resecred,  executed  the 
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power  of  appointment,  without  reserving  a  power  of  reTocation ; 
the  court  refused  to  relieve  against  the  miatake.  The  case  of 
Lord  Imham  v.  Child,  1  Brown,  Ch.  92,  is  a  very  strong  one  in 
support  of  a  general  rule,  and  closely  resembles  the  present,  in 
most  of  the  material  circumstances  attending  it.  The  ohject  of 
the  suit  was  to  set  up  a  clause  containing  a  power  of  redemption, 
in  a  deed  granting  an  annuity,  which,  it  was  awd,  had  been 
agreed  upon  by  the  parties,  but  which,  after  deliberation,  was 
excluded  by  consent,  from  a  mistaken  opinion,  that  it  would  ren- 
der the  contract  usurious.  The  court,  notwithstanding  the 
omission  mamfestly  proceeded  upon  &  misapprehension  of  the 
parties  as  to  the  law,  refused  to  relieve,  by  establishing  the  re- 
jected clause. 

It  ie  not  the  intention  of  the  court  in  the  case  now  .under  con- 
sideration, to  lay  a  down,  th<^  there  may  not  he  case  in  which  a 
court  of  equity  wiU  relieve  against  a  plain  mistake,  arising  from 
ignorance  of  law.  But  we  mean  to  say,  that  where  the  parties, 
upon  deliberation  and  advice,  reject  one  species  of  security,  and 
agree  to  select  another,  under  a  misapprehension  of  the  law  at 
to  the  nature  of  the  security  so  selected,  a  court  of  equity  wHl  not, 
on  the  ground  of  such  misapprehension,  aJ^d  the  insufficiency  of 
such  security,  in  consequence  of  a  subsequent  event,  not  fore- 
seen, perhaps,  or  thought  of,  direct  a  new  security,  of  a  different 
character,  to  be  given,  or  decree  that  to  be  done  which  the  par- 
ties supposed  would  have  been  effected  by  the  instrument  which 
was  finally  agreed  upon. 

If  the  court  wonld  not  interfere  in  such  a  case,  generally, 
much  less  would  it  do  so  in  favor  of  one  creditor  against  the 
general  creditors  of  an  insolvent  estate,  whose  equity  is,  at  least, 
equal  to  that  of  the  party  seeking  to  obtain  a  preference,  and 
who,  in  point  of  law,  stand  upon  the  same  ground  with  himself. 
This  is  not  a  bill  asking  for  a  specific  perfonDance  of  an  agree- 
ment to  execute  a  valid  deed  for  securing  a  debt,  in  which  case, 
the  party  asking  relief  would  'be  entitled  to  a  specific  lien ;  and 
the  court  would  con«der  the  debtor  as  a  trustee  for  the  creditor 
of  the  property  on  whioh  the  security  was  agreed  to  be  given. 
The  agreement  has  been  fnlly  executed,  and  the  only  complaint 
is,  that  the  agreement  itself  was  founded  upon  a  misapprehen- 
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(aao  of  ibe  law,  and  the  pray«r  is  to  be  relieved  ag&ioHt  the 
<M)iL9eqiience8  of  snch  mistake.  If  all  other  difficulties  were  out 
of  the  way,  the  equity  of  the  general  creditors  to  be  paid  their 
debts  eqtiaUy  witti  Uie  plaintiflf,  would,  we  think,  be  sufficient  to 
indnoe  the  court  to  leave  the  parties  where  the  law  has  placed 
them.    The  decree  is  to  be  affirmed,  with  costs. 

Decree  affirmed. 


WELLES  v.  TATB3. 
44  N.  Y.  525.    1871. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court  in  the  Sixth  district,  affirming  a  judgment  of  the  special 
term  in  favor  of  the  plaintiff. 

The  action  was  brought  for  the  reformation  of  a  deed  executed 
by  the  plaintiff,  he  claiming  that  a  reservation  of  certain  timber 
had  been  omitted,  through  mistake  on  his  part ;  and  also  for  an 
accounting  by  tJie  d^fendfint  for  timber  taken  from  the  premises 
conveyed. 

An  account  was  ordered  to  ascertain  the  value  of  t^ie  lumber 
taken  since  March  10,  1851.  The  referee  found  the  value  at 
$2,041.72. 

Upon  the  coming  in  of  the  referee's  report,  judgment  was 
entered  for  the  plaintiff  that  the  deed  be  reformed  and  corrected', 
and  that  he  have  judgment  for  Vbe  value  of  the  timber  removed 
by  the  defendant.  This  judgment  was  affirmed  by  the  general 
term  in  the  Sixth  district,  and  the  def^idant  appeals  to  t^e 
court  of  appeals.  The  facts  appear  from  t^e  opinion  of  the 
court 

Hunt,  C.  It  will  not  be  necessary  to  consider  in  detail  the 
fifteen  points  presented  by  the  ^pellant,  and  so  ably  ai^ed  by 
hia  counsel.  The  discussion  of  a  few  of  theon  will  settle  princi- 
ples that  may  serve  to  decide  the  case. 

The  complaint,  in  substance,  alleged  that  on  the  2Sth  of  TAay, 
1846,  the  plaintiff  was  Ute  owner  of  one  hundred  and  ten  acres 
of  laud,  being  lot  No.  4 ;  that  on  that  day  he  sold  the  same  by 
executory  contract,  with  the  timber  thereon,  to  T.  &  T.  Trevor, 
for  $17  per  acre. 
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That  on  the  7th  day  of  December,  1846,  he  w«a  the  owner  of 
tot  No.  5,  oontaiDing  one  hundred  and  forty-one  acres,  and  thai 
entered  into  an  agreement  with  the  same  parties,  by  which  they 
undertook  to  cut  the  timber  standinig  thereon,  manufacture  the 
same  into  boards  and  planks,  and  to  give  the  plaintifE  one-half 
of  the  lum'ber  t^ua  manuf  actored.  Certain  other  detaila  were 
provided,  which  it  ia  not  necessary  to  specify.  At  the  same 
time,  the  plaintiff  Altered  into  an  executory  contract  with  the 
same  persons,  for  the  sale  of  the  one  hondred  and  forty-one 
acree,  at  $i  per  acre. 

That  these  two  pieces  of  land  were  of  the  same  ralne;  that 
the  timber  growing  on  the  latter  piece  waa  of  the  value  of  $5,000, 
and  that  snt^  timber,  in  the  understanding  of  the  parties,  was 
reserved  to  the  plaintiff  by  the  manofactoring  contract  men- 
tioned, and  that  the  price  of  $4  per  acre  waa  for  the  land  simply, 
the  timber  reserved  to  the  plaintiff.  That,  after  proceeding  for 
scone  time  in  the  manufacture  of  the  lumber,  the  purchasers  be- 
came embarrassd,  and  the  defendant  to(^  their  place  in  the  con- 
tract, and  without  new  or  further  negotiations,  a  calculation  was 
made  of  their  payments,  the  balance  found  due  paid  by  the 
defendant,  and  an  absolute  deed  of  the  two  pieces  of  land,  with- 
ont  reservation  of  the  timber,  made  by  the  plaintiff  to  the  de- 
fendant. 

That  the  defendant  well  knew  all  of  the  facts  in  the  C(Httplaint 
recited.  The  plaintiff  then  avers  "that  through  and  by  mistake 
be  failed  to  insert  in  the  said  last-mentioned  deed  (of  the  one 
hundred  and  forty-one  acres)  any  reaervation  of  the  timber 
mentioned  and  embraced  in  the  contract  secondly  dbove  men< 
tion«d;"  and  also  avera  demand  and  refusal  to  amend.  The 
prayer  is  that  the  deed  may  be  corrected,  so  as  to  be  made  to 
contain  a  reservation  of  the  timber,  and  that  the  plaintiff  may 
have  an  accounting  as  to  the  timber  taken  and  removed  by  the 
def«idant. 

The  jndge  found  that  there  was  an  error  and  mistake  on  the 
part  of  the  plaintiff,  as  averred  by  him.  He  found  also  that 
there  was  no  mistake  on  the  part  of  the  defendant,  bat  that  he 
well  understood'  the  plaintiff's  error.  He  knew  that  the  timber 
waa  not  reserved,  and  he  knew  that  the  plaintiff  supposed  and 
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onderstood  that  it  was  reserved.  He  reeeiTed  the  d«ed,  failing 
to  correct  the  plaintiff's  error,  bat  intending  to  reap  the  profits 
of  it.  He  knew  that  he  received  of  the  plamtifi's  estate  $4,000 
or  $5,000  more  than  the  plaintiff  intended  to  give  him,  or  than 
he  supposed  he  had  given  him.  The. mistake  was  unilateral;  on 
the  part  of  the  plaintiff  only.  On  Gx  part  of  the  defendant, 
there  was  no  mistake,  but  something  worse.  It  was  a  fraud,  as 
palpaiile  as  if  he  had  made  afSrmBtire  representations  to  induce 
the  error;  as  gross  as  if  he  had  put  bis  hands  in  the  plaintiff's 
pocket  and  feloniously  abstracted  his  money.  1  Story,  Eq.  Jur. 
§§  187,  137, 140,  147,  152,  153,  167,  168,  191,  214-217;  'Waldron 
V.  Stevens,  12  Wraid.  100;  ■WTswall  t.  Hall,  3  Paige,  313;  Hill  v. 
Gray,  1  Starkie,  434;  2  E.  0.  L.  167. 

The  point  here  arises,  can  tliera  be  a  judgment  to  reform  tlie 
contract,  there  not  being  a  mutual  error,  but  error  on  one  part 
and  fraud  on  t^e  other! 

It  is  laid  down  in  many  authorities  reported  and  elementary 
works,  tliat  there  must  he  a  mutual  error,  to  authorize  this  inter- 
position of  a  court  of  equity.  See  Story,  Eq.  Jur.  g  155;  Story 
v.  Coiner,  36  N.  T.  673 ;  Nevius  v.  Dunlap,  33  N.  Y.  676 ;  Lyman 
T.  United  States  Ins.  Co.,  17  Johns.  376.  The  oaset  where  ikxa 
general  siatement  is  made  are  very  numerous,  and  it  is  well  said 
that  to  ezerdse  this  power,  where  one  party  only  has  ieen  in 
error  and  the  other  has  correctly  understood  it,  would  ie  mak- 
ing a  new  contract  for  the  parties,  and  would  he  doing  injustice 
to  the  party  who  made  no  mistake.  On  this  point  two  distinc- 
tions may  be  noticed.  1st.  Those  cases  wUl  be  found  to  have 
in  them  the  element  of  the  honesty  on  the  pari  of  the  one  cor- 
rectly understanding  the  contract.  Wkere  two  parties  enter 
into  a  contract,  and  an  error  is  claimed  hy  one  party  to  exist  on 
an  important  point,  which  is  claimed  to  be  correct  by  the  other 
party,  it  cannot  ie  amended,  as  against  the  party  correctly  un- 
derstanding it,  he  acting  »»  good  faith,  and  supposing  the  other 
to  have  understood  the  contract  as  he  did.  This  rule  does  not 
apply  wkere  there  is  fraud.  Either  fraud  or  mutual  mistake 
■win  authorise  the  reformation.  See  authorities,  supra;  De  Pey- 
ster  V.  Hashrouck,  il  N.  T.  583;  and  OiUespie  V.  Moon,  3  Johns. 
Ck.  S85;  Barlow  v.  Scott,  34  N.  Y.  40;  Bider  V.  PoweU,  38  N.  T. 
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310.  In  his  supplementary  points  the  appellant  exprevSy  «m- 
cedes  this  proportion. 

2.  Tliia  is  the  fionsummation  of  an  ezisting  contract,  aboot 
the  terms  of  which  there  was  no  dispate.  This  oraitract  it  waa 
attempted  to  perform.  There  has  been  a  failure  to  perform  it, 
by  tbe  misonderatanding,  on  the  part  of  the  plaintiff,  of  the 
effect  of  the  instrument  b;  which  perfonnance  waa  attempted. 
A  reformation  is  permitted  in  sudi  ease,  although  the  mistake 
be  not  mutual.  See  tiie  caaes  before  cited^  and  Coles  v.  Browne, 
10  Paige,  534. 

The  result  of  the  cases  justifies  a  reformation  of  a  contract, 
when  there  is  either  a  mutual  mistake,  that  is,  a  misttdce  com- 
mon  to  both  parties,  or  when  there  is  fraud.  In  his  com^int, 
the  plaintiff  has  simply  stated  the  facts  on  which  he  claims  re- 
lief. After  setting  forth  the  facts,  he  adds,  that  iy  mistake,  he 
failed  to  insert  in  the  deed  a  reservation  of  the  timber.  He  does 
not  charge  thai  it  was  a  mistake  common  to  both  parties.  Nor 
does  he  charge  it  to  have  been  a  fraud.  He  gives  no  wune  to  the 
conduct  of  the  defendant.  The  facts,  as  found  by  the  referee, 
and  the  judgment  rendered  by  him,  are  in  conformity  to  the  aU 
legatiOTis  of  the  complainant.  They  establish,  not  a  mutual  or 
common  error,  but  an  error  on  the  part  of  the  plaintiff  and  fraud 
on  the  part  of  the  defendant. 

The  defendant,  by  tbe  judgment  of  the  court  upon  the  facts, 
occupied  the  place  of  the  original  contractors  and  un<3erb)ok  to 
perform  tbeir  contract.  Tbia  was  the  finding  of  the  judge,  and 
the  evidence,  with  the  eircumstances,  justified  this  finding.  The 
fraud  was  in  ibe  deceitful  performance.  If  the  judgment  of 
the  court  below  is  carried  out,  he  will  not  be  nutde  a  party  to  a 
new  contract,  which  he  would  never  have  aasumed.  He  did 
assume  the  original  contract.  He  therefore  became  bound  by 
it.  VHien  tbe  court  now  compel  him  to  abandon  hia  fraudulent 
ooutract,  he  is  remitted  to  the  original  agreesnent.  He  has  no 
ground  therefore  to  say  that  by  being  craiTicted  of  a  fraud,  he 
ia  compelled  to  enter  into  a  niew  contract.  Nor  is  he  to  be  re- 
lieved by  the  rule  that  a  party  seeking  to  be  relieved  fwHn  fraud, 
mnat  be  ready,  prompt  and  eager  in  his  demand  for  redress. 
When  a  party  seeks  to  rescind  a  contract,  on  the  ground  of 
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fraad,  he  must  undoubtedly  te  prompt  and  ready  in  Ms  dis- 
afiBnnaace.  He  has  the  election  to  aflSrm  or  disaffinn.  If  he 
«lecta  the  latter  he  must  do  it  at  once.  He  is  not  permitted  to 
hesitate  and  balance  advantages.  Maason  v.  Boret,  1  Denio, 
69;  Beers  v.  Hendriokson,  6  Bob.  (N.  T.)  54;  TMulinaon  v.  Mil- 
]er,  •42  N.  T.  517. 

In  the  present  case  the  party  does  not  ask  to  have  the  oon- 
tract  rescinded.  He  does  not  seek  to  have  it  declared  void.  On 
the  contraiy,  he  insists  that  it  is  valid.  He  asks  that  it  may 
read  exactly  as  the  parties  originally  agreed,  and  that  all  ita 
I>arts  may  be  ccnnpletely  performed.  In  such  case  the  rule  is 
that  the  party  must  show  himself  ready  and  eager  for  its  per- 
formance. 1  Story,  Eq.  Jur.  §776.  The  plaintiff  has  given 
sufScient  evidence  of  his  readiness  and  eagerness  to  perform. 
If  there  has  been  an  unreaeonable  delay  in  aeeking  relief,  the 
court  will  refuse  it.  Id.,  and  1  Fonbl.  Eq.  bk.  1,  c.  6  §  2,  note 
e.  It  is  a  question  of  discretjon  in  the  court  whether  nnder  all 
the  circumstances  of  time,  T^>^ted  applications  and  refusals, 
the  condition,  knowledge,  expectations  and  hopes  of  the  parties, 
the  relief  should  be  granted.  There  is  no  positive  or  rigid  rale, 
like  that  existing  in  the  ease  of  an  attempted  rescission.  I  am 
eatisfled  with  the  deoiraon  on  this  point  of  the  court  below,  and 
the  judge  trying  the  cause.  1  Story,  Eq.  Jur.  §  529;  BidweU  v. 
Insurance  Co.,  16  N.  T.  263. 

The  court  having  jurisdiction  of  the  cause  to  amend  the  con- 
tract,  thereby  acquired  the  right  incidentally  to  give  relief  in 
damages,  or  in  such  mode  as  justice  required.  Rathbone  v. 
Warren,  10  Johns.  587 ;  Kempshall  v.  Stone,  5  Johns.  Ch.  193 ; 
■Woodcock  V.  Bennett,  1  Cow.  711 ;  BidweU  v.  Insurance  Co.,  16 
N.  T.  263;  Story,  Eq.  §  794;  Bundle  v.  Allison,  34  N.  T.  180. 

The  defendant  contends  further,  that  no  damages  can  be  re- 
covered by  the  plaintiff  for  timber  that  was  cut  more  titan  six 
years  before  the  commencement  of  the  action.  The  argument  of 
the  defendant's  counsel  is  that  the  reformation  of  the  deed  is 
merely  a  means  by  which  the  plaintiff  see^  to  recover  damages 
for  the  timber  taken,  and  that  ita  correction  is  simply  a  part  of 
the  evidence  to  authorize  him  thus  to  recover;  that  his  claim  is 
tiwrefore  a  legal  one  and  cannot  extend  back  beyond  aix  ywus. 
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The  atithoritiea  cited  by  the  defendant  do  not  sustain  this  pod* 
tion.  The  moat  plausible  is  that  of  Botst  v.  Cor^,  15  N.  T. 
505,  which  vtg  an  action  to  enforce  in  equity  a  lien  for  the  un- 
paid purchafie-mooey  of  land.  The  court  held  that  the  action 
could  not  be  sustained,  for  the  reason  that  the  debt  sooght  to  be 
enforced  was  barred  by  the  statute  of  limitations.  The  debt 
they  held  to  be  the  principal,  the  lien  the  incident,  and  the  prin- 
cipal being  ended  the  incident  could  not  be  oifiwced.  At  the 
same  time  the  court  conceded  that  where  a  mortgage  was  given  to 
secure  the  payment  of  a  simple  contract  debt,  the  lapse  of  ^ 
years  was  no  bar  to  an  action  to  foredoee  bhe  mortgage.  The 
authority  of  Mayor  v.  Colgate,  12  N.  T,  140,  was  conceded, 
where  an  assessment  was  attempted  to  be  enforced  more  than 
six  years  after  the  assessment  had  become  due  and  payf^le.  In 
the  present  case  the  question  is  not  what  action  can  be  sustained 
after  the  deed  is  reformed,  but  what  action  could  have  been  sus- 
tained before  its  reformation  T  The  refonmation  hod'  not  oc- 
curred when  the  suit  was  commenced,  and  the  right  of  the  par- 
ties was  determined  by  the  unreformed  deed.  That  deed  con- 
veyed to  the  defendant  without  reservation,  the  one  Inmdred  and 
forty-one  acres  in  qnestion.  It  carried  with  it  complete  title  to 
the  trees.  The  plaintiff  could  not  have  sustained  an  action  for 
their  conversion.  He  would  have  been  told  that  defendant  had 
a  legal  title.  The  reformation  of  the  deed  in  the  present  case 
is  the  principal  and  not  the  incident.  Damages  are  the  incident, 
not  the  principal.  It  is  the  title  which  the  judgment  of  reformat 
tion  gives  that  warrants  the  claim  for  damages;  not  the  claim 
for  damages  that  creates  the  legal  title.  Competent  justice  and 
nothing  more  is  done  by  tiie  judgment  in  this  respect  as  it 
stands. 

The  defendant  also  insists  that  in  the  view  that  the  recovery 
against  the  defendant  is  sustained  upon  the  ground  of  fraud  and 
not  of  mutual  mistake,  the  cause  of  action  is  barred  in  six  yean 
from  the  discoveiy  of  tiie  fraud.  He  further  says  that  the  judge 
has  expressly  found  as  a  fact  that  the  clause  of  action  has  not 
accrued  within  six  yeais  from  the  comneneement  of  tiie  suit.  I 
have  looked  through  the  testimony  carefully,  and  I  do  not  find 
any  evidence  that  the  plaintiff  discovered  the  fraud  perpetrated 
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upon  him  as  early  as  six  years  before  the  commencement  of  the 
suit.  He  did  undoubtedly  discover  hia  own  error  eoon  after  its 
occurrence,  and  applied  to  the  defendant's  agents  for  its  cor< 
rection.  He  aays  that ' '  be  had  ooiifidenfie  in  them  and  expected 
all  would  have  gone  on  as  though  it  had  been  reserved."  In 
other  words,  he  bad  discovered  his  own  mistake  and  believed  it 
to  be  a  mutual  mistake,  which  the  defoidant  would  willii^ly 
rectify.  He  aaya  farther  of  the  defendant 'b  agent :  "He  seemed 
willing  to  do  something.  Tbey  proposed  leaving  it  out.  They 
never  toM  me  I  could  not  have  the  timber.  Tbey  alwa;^  gave 
me  to  understand  that  tbey  would  settle  it  in  some  way.  They 
always  gave  me  to  understand  tbat  they  would  do  aCRnething 
about  it.  Neither  of  them  ev«r  told  me  I  E^ould  not  have  ao 
given  the  deed,  if  I  did  not  mean  to  part  with  the  timber. "  This 
evidence  does  not  show  a  knowledge  of  the  &aad.  It  does  not 
show  the  plaintiff's  knowledge  that  the  defendant  knew,  when 
he  t^xik  it,  that  the  deed  conveyed  tbe  absolute  ownership  of  the 
trees,  and  that  tiie  plaintiff  was  ignorant  of  that  fact,  but  sup- 
posed the  trees  were  reserved,  and  th&t  the  defendant  failed  to 
correct  his  error.  It  does  not  even  ahow  that  he  supposed  the 
defendant  meant  to  insist  upon  retaining  the  benefits  of  the  er- 
ror. It  shows  rather  that  the  plaintiff  was  constantly  deluded 
with  the  idea  that  the  mistake  would  be  oorrected.  'Hie  ju^  has 
not  found  that  t^  plaintiff  discovered  the  fraud  within  more 
than  six  years  bef<n«  suit  brought,  and  there  was  no  evidence  on 
which  he  oould  have  been  justified  in  so  finding. 

When  tile  cause  of  action  accrued  in  this  case  is  a  question  of 
law.  It  was  either  when  the  transaction  occurred  or  when  the 
fraud  was  discoveredi 

The  judge  has  found  that  the  eanae  of  acticm  did  not  accrue 
within  six  years  before  salt  brought.  He  states,  in  his  opinion, 
tiiat  the  action  being  to  refonn  the  contract,  and  the  accounting 
being  incidental,  the  action  falls  under  the  nioie^-seventb  section 
of  the  Code,  which  requires  it  to  be  brought  within  ten  years 
after  action  aocmed.  He  fixes  the  occurrence  of  the  transaction 
as  the  time  from  which  by  law  the  statute  begins  to  run.  The 
defendant  now  asks  us  to  hold  this  as  a  conclofflve  finding  of 
fact,  that  the  fraad  was  discovered  more  tlwa  six  years  before 
salt  brought    This  we  cannot  do.    Upon  the  theor;^  that  the 
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nmniTig  of  the  statate  <begiii3  with  the  date  of  the  occurrence 
more  than  eix  years  had  elapeed,  and  auch  was  the  theory  of  the 
judge  trying  the  cause.  On  the  theory  that  it  runs  from  the 
dJBOoTery  o£  Uie  fraud,  there  is  no  such  finding,  nor  is  there  evi- 
dence  to  prove  it.  All  presumptions  are  in  favor  of  the  juc^- 
moit,  and  the  contrary  most  be  taJten  to  be  the  fact. 

I  have  thus  considered  the  most  important  of  the  questions 
raised  b;  the  appellant.  There  are  several  other  objections 
stated  ui  the  points,  which  I  have  also  examined.  Th^  fumiah 
no  valid  ground  for  a^ing  a  reversal  of  the  judgment. 

A  majority  of  the  court  concur  in  the  opinion  that  the  plain- 
tiff is  entitled  to  relief.  A  majority  of  the  court  do  not  concur 
with  me  on  the  question  of  damages,  and  are  of  the  opinion  that 
the  recovery  of  damages  for  a  period  exceeding  six  yeais  prior 
to  the  commencement  cTf  Hie  suit  was  erroneous.  The  ju^ment 
of  the  court  will  therefore  be,  that  the  judgment  of  the  general 
term  be  aflBrmed,  without  costs  of  the  court  of  appeab  to  either 
party,  provided  that  the  plaintiff  shall,  within  thirty  days  after 
the  entry  of  tiiis  order,  serve  on  the  defendaM's  attorney  a  stip- 
ulation, deducting  from  the  judlgment  of  April  6,  1863,  the  sum 
of  $2,407.45  as  of  that  date.  If  such  stipulation  be  not  served, 
then  the  judgment  shall  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  In  case  the  attom^B  do  not  agree 
as  to  the  details  of  the  judgment,  the  suae  can  be  aetUed  before 
one  of  the  commiasioners. 

Eam.,  C.  (dissenting).  As  I  cannot  concur  with  my  brethren 
in  this  case,  I  will  briefly  give  the  reasons  for  my  dissent. 

No  mistake  is  allied  in  the  contracts,  and'  no  reformati(ni  of 
them  ia  claimed.  And  under  no  allegations  or  proof  could  the 
contract  be  reformed,  as  a  cause  of  action,  for  such  purpose, 
would  be  barred  by  the  statute  of  limitations. 

If,  as  daimed  hy  the  plaintiff  in  his  complaint,  and  by  his 
counsel  on  the  ai^fument  before  us,  the  deed  was  given  in  pursu- 
ance and  in  fulfillment  of  the  contracts,  then  there  can  be  no 
reformation  of  the  deed,  as  it  ia  in  precise  conformity  to  the 
contracts.  If  the  two  contracts  of  December  7,  1846,  are  con- 
strued together,  tiiey  must  be  read  as  if  embodied  in  one;  and 
the  timber  is  not  reserved,  and  the  contract  does  not  provide  for 
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any  reservation  in  the  deed.  The  vendees  were  to  get  out  cer- 
tain lumber  upon  Glares,  and  were  to  pay  $4  per  acre  bemdea. 
The  contract  in  reference  to  the  lumber  was  a  binding  contract 
and,  if  performed  as  the  parties  contemplated,  it  would  be  folly 
performed  before  the  deed  was  required'  to  be  given;  and  sndi 
was  manifesUy  the  intention  of  the  parties,  and  lienoe  no  provis- 
ion was  made  for  any  reservation  in  the  deed.  The  deed  was 
given  without  any  mentJ(Hi  of  the  lumber,  andi  hence  the  <»ily 
claim  the  vendor  cotUd  thereafter  have,  upon  the  lumber  con- 
tract, was  to  Bae  for  damages  on  account  of  its  nonrperformance. 

The  only  contract  the  defendant  ever  made  or  intended  to 
make,  as  found  by  the  referee,  is  that  which  is  embodied  in  the 
deed.  He  never  intended  or  was  willing  to  take  a  deed  with 
any  reservation  in  it.  What  right  then  has  a  court  of  equity 
to  reform  the  deed,  so  as  to  give  him  such  a  deed  as  be  was 
never  bound  to  take  f  There  was  never  a  time  wh«ti,  by  acUon 
for  specific  performance,  he  could  have  been  e<»npelled  to  take  a 
deed  with  a  reservation,  and  the  court  has  no  right  to  compel 
him  to  take  such  a  deed  by  the  reformati(»i'  of  the  one  he  did 
take. 

If  by  fraud  or  mistake  on  his  part,  tbe  plaintiff  was  induced 
to  give  this  deed,  the  only  relief  he  could  have  was  to  set  aside 
the  deed ;  and  to  obtain  this  relief,  it  was  his  duty,  oa  the  discov- 
ery of  the  fraud  or  mistake,  to  proceed  promptly  and  not  ratify 
the  deed  by  taking  tbe  money  on  the  note  giv&i  for  the  p>areha8e- 
priee,  after  he  discovered  the  mistake  or  fraud. 

As  I  understand  the  opinion  in  which  my  brethren  have  con- 
curred, it  sustains  the  relief  granted  to  the  plaintiff,  upon  the 
ground  of  fraud,  and  yet  the  complaint  does  not  in  any  way  inti- 
mate even  that  the  defendant  was  guilt?  of  any  fraud,  nor  does 
it  all^e  that  tbe  defendant  nsed  any  artifices  to  procure  the 
deed  to  be  drawn  with  the  reservation  omitted,  or  that  he  knew 
it  was  (Knitted.  Tbe  charge  of  fraud  should  have  been  distinctly 
made  in  the  complaint,  so  that  tbe  defendant  oould  have  taken 
isatue  upon  it 

And  it  does  not  appear  that  any  claim  was  made,  at  the  trial, 
that  the  defendant  was  guilty  of  fraud,  and  the  case  was  mani- 
festly not  tried  upon  any  auch  theory.  The  judge  at  special 
term  ^d  not  put  bis  decision  upon  the  ground  of  fraud.    If  he 
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liad,  he  would  certainly  have  decided  against  the  plaintiff,  un- 
der his  flndinK  as  to  the  statute  of  limitatioiia,  as  follows:  "That 
wil^n  a  moQth  after  the  execution  of  said  deed,  the  plaintiff 
discovered  said  mistake,  and  shortly  thereafter  applied  to  the 
defendant  to  correct  the  same,  which  he  neglected'  and  refused 
to  do;  bat  proceeded  to  cut  lai^  quantities  of  said  timber  and 
appropriate  the  same  to  his  own'  use ;  that  ibe  cause  of  action  for 
which  this  suit  is  brought  has  not  accrued  to  the  pl^tiff  witjun 
six  years  before  the  commencement  of  this  suit." 

The  learned  judge  evidently  proceeded  and  granted  relief 
upon  the  ground  that  the  scrivener  made  a  mistake  in'  drawing 
the  deed,  and  this  was  the  ground  upon  which  Ute  general  term 
placed  its  decision  of  affirmance.  The  cause  of  action  for  the 
mistake  was  not  barred  by  the  statute  of  limitations^  because  the 
action  was  conunenoed  'within  ten  years  from  the  time  the  alleged 
mistake  occurred. 

A  cause  of  aetiou,  for  such  a  fraud  as  is  now  all'^ed  in  thia 
case,  is  deemed  to  accrue,  when  the  aggrieved  party  discovers 
the  facts  constituting  the  fraud,  and  it  is  barred  in  six  years  from 
that  time.  Code,  §  91.  All  the  fraud,  if  any,  that  was  perpe- 
trated  in  this  ease  was  in'  procuring  and  taking  the  deed  withoat 
the  reservation,  and  this  was  discovered,  according  to  the  finding 
of  the  judge,  more  than  nine  yean  before  the  soit  was  com- 
menced, and  hence  I  cannot  be  mistak^ai  in  saying  that  relief 
was  granted  at  Special  Term  upon  the  ground  of  mistake  alone, 
and  not  of  fraud. 

And  still  further,  the  counsel  for  respondent  in  lus  argument 
before  us,  did  not  claim  to  sustain  the  judgment  below  upon 
the  ground  of  frand,  but  upon  the  ground  of  mistake  alone. 

Hence  under  all  the  circumstances  I  cannot  consent  to  uphold 
this  judgment,  or  any  part  of  it,  upon  the  ground  of  fraud, 
against  the  decisions  of  both  courts  below,  the  clums  of  plsun- 
tiff's  counsel,  and  the  explicit  finding  of  Hib  judige  at  special 
term,  that  the  cause  of  action  for  fraud  was  barred  by  the  stat- 
ute of  limitations.  It  was  the  duty  of  the  plaintiff  to  show  that 
he  discovered  the  fraud  within  six  years  before  the  commence- 
ment of  the  suit,  and  there  can  be  no  pretense  that  he  gave  any 
evidence  to  show  this. 
I  concur  witii  my  brethren  in  holding  that  in  any  view  of  the 
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cam  tbe  plaintitF  ooold  recover  only  for  timber  cut  within  nz 
years  before  the  suit  was  cmnmeiiced. 

For  aflSrmanee,  as  modified:  Lott,  C.  C,  and  Hokt  and 
LlONABD,  C.  C. 

For  reversal :    Eabl  and  Qrat,  C.  C.  not  voting. 

Jadgment  affirmed  without  ooata  to  either  parly  in  Uie  oonrt 
of  appeals,  provided  the  plaintiff  within  thirty  days  after  the 
entry  of  this  order,  serves  on  tbe  defendlant's  attorn^  a  stipola- 
tioQ  redocing  tiie  jnc^ment  $2,407.45  and  interest  frcntt  the  date 
of  the  jadgment,  April  6,  1863.  If  snch  stipulation  be  not 
served,  then  tbe  judgment  is  reversed  and  a  new  trial  ordered, 
coats  to  abide  the  event 

Judgment  afjlnMd. 


FBAUP  AS  A  mOUSD  FOB  aQOITABLB  BEUBF.* 

9W1HA1 V.  BU3H. 
33  JftcA.  99.    1871. 

Appeal  from  eircnit  oonrt,  Sl^wassee  oontrir;  in  chancery. 
The  facts  ai^>eBr  in  the  opinion. 

Campbell,  C.  J.  The  bill  is  ffled  to  enforce  the  specific  per- 
formanoe  of  a  written  contract  for  tiie  sale  of  a  farm  in  the  city 
of  Owoaso.  Tbe  defense  rests  on  tbe  ground  that  the  coirtract 
was  obtained  fraudulently  and  is  onconscionalile. 

Tbe  facts,  as  we  deduce  them  from  tbe  testimony,  were  in 
rabstanoe  these:  Bush  is  a  clergyman,  residing  in  Eastern 
Pennsylvania.  He  had  owned  proper^  for  many  years,  and  it 
was  in  the  hands  of  a  tenant  Not  far  from  the  end  of  May, 
1866,  fonr  persons  had  written  .to  Budi  to  n^otiate  for  tbe  pur- 
ohase  of  the  farm,  but  nothing  had  been  done  to  close  with  them. 
Early  in  Jane,  Swimm  ascertained  that  various  persons  were 
desirous  of  buying  it,  and  immediately  left  home  and  went  down 
to  see  Busb,  and  obtained  t^e  contract  sued  upon,  June  8th.  He 
then  returned  home  and  got  upon  tbe  land,  although  tbe  tenant 
also  remained  there  and  objected.    Tbe  contract  was  in  oonad- 

"8ee  Sees.  1166-1160,  VoL  8,  OydopedU  of  Law. 
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eration  of  three  thonsand  dollars,  viz.!  four  handred'  dollars 
paid  down,  aod  one  hundred  doUais  to  be  paid  on  the  exchuiee 
of  deed,  and  securities  for  the  balauoe,  which  was  to  be  in  thirty 
days.  Nothing  was  said  in  it  about  possesion.  A  few  days 
after  the  contract  was  made,  Buah  reouved  letters  satisfying 
him  that  the  property  was  worth  more  thau  he  had  sold  it  for, 
and  he  wrote  two  c<mBecutive  letters  to  Swimm  deairiBS  to  be 
released,  to  which  Swimm  pud  no  attention  beyond  hastening  to 
take  poflseasioa.  In  July,  Busb  visited  Ovosso,  and  this  suit 
was  commenced  on  the  13th,  not  very  far  from  the  time  of  his 
arrival.  We  leave  out  of  consideration  many  minor  facts  which 
do  not  affect  the  rights  of  the  parties. 

The  defense  rests  tqxm  the  claim  that  Swimm,  being  in  pos- 
sesffion  of  better  knowledge  of  the  value  and  surroundii^  of 
the  property  than  Bush,  took  means  to  secure  the  confidence  of 
the  latter,  and  by  his  misrepresentationa  and  urgency  induced 
him  to  make  the  sale  at  tta  under  value,  andi  thereby  defrauded 
him. 

The  facts  ok  within  &  narrow  compass,  and  we  are  not  com* 
pelled  to  pass  upon  any  very  complicated  question^  edther  of 
law  or  fact  It  is  not  claimed  that  a  sale  will  be  disregarded 
merely  because  of  an  undiervalnation.  And  it  is  not  claimed 
that  the  ordinary  banter  and  abating  of  prices  betwe^i  buyer 
and  seller,  when  acting  on  an  equal  footing,  can  usually  have 
mudi  weight  in  sach  a  controversy.  The  decision  most  rest 
upon  the  presence  or  absence  of  such  a  state  of  facts  as,  under 
sU  the  circumstances,  renders  the  bargain  unconscionable.  We 
think  such  facts  existed'  here. 

There  is  a  good  deal  of  difference  of  opinion  among  the  wit- 
nesses as  to  the  value  of  the  property.  We  have  no  doubt  it  was 
worth  at  least  a  thousand  dollars  more  than  Swimm  paid  for  it, 
and  we  think  it  clear  he  thought  so.  His  hasty  and  clandestine 
journey  to  anticipate  the  other  purchasers,  and  his  haste  to  seize 
a  foothold  <Hi  the  land,  go  to  corroborate  strongly  the  otiier 
proofs  of  value.  It  is  evident  he  expected  to  make  a  very  ad- 
vantageous bargain.  It  is  also  evident  that  Bush  had  no  ade- 
quate knowledge  of  the  present  value  of  the  farm,  or  of  its  pros- 
pective value.  A  visit  to  Owosso,  or  even  a  full  knowledge  of, 
tiie  value  of  the  land  three  years  before,  would  give  no  means 
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of  toBtiog  its  present  valae,  and  it  is  quite  clear  be  did  sot  know 
it.  Switnm  had,  then,  all  the  advantage  of  superior  knowledge, 
and  knew  that  he  had  it.  His  statements  and  his  conduct  must 
all  be  viewed  from  this  standpoint.  And  a  willful  misstatem^it 
of  facts  or  opinions  of  value,  made  under  soch  circumstances, 
and  made  with  a  design  to  deceive,  and  actually  deceiving  Bush 
to  his  prejudice,  would  be  fraud  in  law.  Pickard  v.  McCor- 
mick,  11  Mieh.  68. 

We  think  th«  course  taken  hy  Swinun  was  soch  ihaA  it  was 
eminently  calculated  to  deceive  Bush,  and  that  the  latter  can- 
not be  regarded  as  at  fault  in  b^eving  him.  He  obtained  from 
a  reputable  member  of  the  bar,  who  wrote  it  in  good  faith,  a  let- 
ter of  introduction,  stating  that  ilie  writer,  at  the  request  of 
Bush's  sister,  had  been  looking  for  a  purehaaer  of  the  farm,  and 
that  Swimm  would,  as  be  thought,  buy  it  and  pay  its  value,  and 
he  recommended  bim  as  a  man  of  wealth  and  reliability.  Swimm 
also  took  a  letter  from  Mr.  Bloes,  a  brother-in-law  of  Bush. 

Upon  presenting  these  letters  of  introduction,  Swimm  in- 
quired the  price  of  the  land,  and  was  answered,  four  thousand 
dollars.  He  said  if  that  was  the  price  there  was  no  use  talking ; 
that  he  hoped  to  buy  it  for  twenty-six  or  twenty-eight  hundred 
dollars.  Bosh  then  ^owed  him  four  letters  of  inquiry,  and 
asked  him  about  the  writers.  One  of  them  he  said  he  did  not 
know;  which  appears  to  he  tme.  One  he  gave  BuA  to  nnder- 
stand  was  not  responsible.  The  other  two  letters,  he  said,  were 
written  in  lus  own  ibehalf.  The  statanents  concerning  these 
three  were  not  correct.  Bwh  went  on  to  question  him  about 
the  farm  and  about  Owosso.  He  thereupon  gave  Bush  to  un- 
derstand that  Owosso  was  not  flourishing,  but  was  being  injur- 
iously affected  by  Corunna;  that  property  was  declining,  and 
that  the  farm  itself  was  in  a  very  bad  condition,  as  he  described 
it;  which  was  not  a  very  great  eza£^rati<Hi.  He,  when  asked 
concerning  the  value  of  the  land,  said  it  was  not  worth  four 
flionsand  nor  three  thonsand  dollars,  and  that  he  bad  not  ex- 
pected to  pfty  more  than  twenly-eight  hundred  dollars,  but  that 
be  would  give  three  thousand,  as  his  wife  wbb  bom  on  it  and 
had  an  affection  for  it,  and  an  offer  of  three  ^wusand  had  been 
made  for  it  by  one  of  the  letters  written  by  a  Mr.  Martin,  the 
person  be  said  he  did  not  know.    Bush  desired  to  take  the  mat- 
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ter  of  sale  into  conaideratdon,  and  said  be  would  talk  it  over  wiUi 
has  wife  (who  whs  tben  in  New  Jersey)  on  lier  retain.  Swimm 
ui^ed  him  to  go  at  cmce  with  him  and  he  would  bear  the  ex- 
pense. They  went  at  once  and  saw  Mrs.  Buab,  and  tbe  bargain 
was  oondaded  the  same  day. 

In  all  of  this  transaction  it  is  very  plain,  from  a  review  of 
the  evidence,  that  Bush  was  induced  by  tits  letters  he  brou^it 
to  r^ard  Swimm  as  a  reliable  and  veracaous  man,  who  was  ac- 
quainted with  the  facta  necessary  to  form  a  judgment  upon, 
and  would  not  deceive  him.  It  is  just  as  clear  that  Swimm  knew 
this,  and  gave  him  the  answers  and  made  the  representations  in 
order  to  induce  him  to  believe  he  was  getting  the  outude  value 
of  the  land,  and  that  it  would  not  be  safe  to  lose  a  good  offer. 
The  representations  were  of  the  greatest  material!^,  and  re- 
ferred to  the  matters  on  which  m^  sensible  man  wonld  found 
his  conclusionB.  The  sale  was  the  result  of  nothii^  but  the  ur- 
gency and  deceit  of  Swimm,  and  such  statements  c«ning  from 
a  man  of  undoubted  character  (as  Swimm  was  naiturally  assomed 
to  be  under  the  circumstances),  might  have  deceived  a  man  of 
more  experience  than  Buah.  This  reason  'he  gave  for  being  will- 
ing to  pay  a  lai^r  price  than  his  real  estimate  of  tlie  value,  was 
one  which  appealed  very  naturally  to  the  better  feelings,  and 
would  have  considerable  weight  in  confirming  the  veracity  of 
the  purchaser.  This  reason  was  without  any  foundation,  as 
Mrs.  Swimm  was  not  bom  there. 

Except  as  to  t^e  condition  of  the  land — ^which  was  munly  im< 
portant  on  the  supposition  that  the  dead  State  of  Owoeso  ren- 
dered the  land  valueless  except  for  farmdng — the  whcde  tenor  of 
the  representations  was  contrary  to  fact. 

Owosso  was  improving  rapidly,  and  not  stagnant  or  retrograd- 
ing. The  land  was  in  demand  and  was  worth  mors  titan  four 
thousand  dollars,  and  the  purchaser  knew  this,  and  went  down 
to  Pennsylvania  on  purpose  to  prevent  other  offers  from  readi- 
ing  Bush  and  used  such  argum^its  and  made  such  statements 
as  he  found  were  best  adapted  to  force  him  into  hasty  action, 
for  fear  of  the  danger  of  delay.  He  induced  Bush  to  abstain 
from  that  deliberation  which  would  have  inevitably  defeated 
the  scheme.    And  where  a  party  is  induced  to  abstain  fnHn  inr> 
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forming  binuelf,  even  material  concealment  is  often  sufBcient  to 
create  fraud,  without  active  misrepresentation. 

It  does  not  avail  in  tuch  a  case  that  sharp  business  men  might 
not  have  been  so  readily  deceived.  Pos^bly  they  might  not. 
But  the  lavj  does  not  seek  to  encourage  the  practice  of  cunning 
arts  upon  those  who  are  not  well  qualified  to  resist  them.  The 
character  and  business  capacity  of  the  person  operated  on  form 
0  very  important  element  in  fraud.  If  the  effect  is  produced, 
and  it  is  intended  to  be  produced,  that  is  enough. 
There  can  be  no  splitting  of  hairs  to  sustain  utKon- 
scionable  action.  Every  one  is  expected  to  use  reasoTiable 
diligence  in  resisting  deceit,  but  each  case  must  depend  on  its 
own  facts,  and  this  case  shows  no  fault  in  Bush,  He  was  obliged 
to  depend  on  information,  and  he  sought  it  from  what  he  had 
reason  to  believe  was  a  reliable  source.  No  man  of  sense  woiUd 
have  done  as  he  did  without  being  deceived. 

We  do  not  feel  called  upon  to  lay  down  any  role  as  to  how  far 
Bmartneas  may  go  without  crotedng  the  legal  boundaries  of  fraud. 
Nether  are  we  disposed  to  consider  the  somewhat  unprofitable 
subject  of  the  impeachment  of  witnessea  The  circumatances 
vhich  are  most  important  are  not  left  at  all  in  doubt,  and  there 
can  be  no  reason  for  refusing  relief  in  this  oaose  to  the  defend- 
ant, exC4^t  upon  the  theory  that  he  was  in  fault  in  allowing  him- 
self to  be  overreached  in  the  bargain.  We  do  not  think  he  con- 
tributed enough  to  hie  own  loaa  to  be  subject  to  this  criticisa. 

The  decree  below  must  be  reversed,  and  the  bill  dinnisaed,  with 
costs  of  both  courts.  If,  after  the  taxation  of  caste,  any  balance 
of  the  four  hundred  dollaiB  advanced  by  Swinna  remains  in  ex- 
cess of  the  taxation,  defendant  must  pay  over  such  balance  within 
thirty  di^  after  dnnand,  or  may  <)eposrt  it  with  the  clerk  of 
this  court  for  the  benefit  of  oomplainant. 

'Ebe  other  juBtices  ooncorred. 
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STIMSON  V.  HELPS  ET  AL. 
9  Colo.  33;  10  Pac.  Bep.  290.    1886. 

Appeal  from  county  court,  Boulder  county. 

The  complaint  sets  out  that  on  the  sixth  dtey  of  October,  1881, 
William  Stimson  leased  to  the  defendants  in  error  the  S.  W.  ^ 
of  section  21,  in  towo^p  1,  range  70  vest,  in  sadd  eoDuty,  for 
the  period  of  four  years  and  six  months,  for  the  purpose  of  min- 
ing for  coal,  under  the  coniUtims  of  said  lease ;  that  they  had  no 
knowledge  of  the  location  of  tlie  boundary  lines  of  said  tract 
at  the  time  of  the  leasing,  and  that  they  so  isfomted  Stimson, 
the  defendant  in  the  case;  that  they  requested  Stimson  to  go 
with  them  and  show  tiiem  the  boundary  lines ;  that  the  defendant, 
pretending  to  know  the  lines  bounding  said  landi,  and  their  exact 
locality,  went  then  and  there  with  plaintiffs,  and  showed  and 
pointed  out  to  them  what  be  scud  was  the  leased  land,  and  the 
boundary  lines  thereof,  especially  the  north  and  south  lines 
thereof;  tliat  plaintifb  not  then  knowing  the  lines  bounding  said 
land,  nor  the  exact  location  thereof,  and  relying  upon  what  the 
defendant  then  and  there  pointed  out  to  them  aa  the  leased  land, 
and  the  lines  thereof,  then  and  there  proceeded  to  work  on  the 
land  painted  out,  and  sank  shafts  for  mining  coal  thereon,  and 
made  snndry  improvements  thereon, — made  boildings,  laid 
tracks,  etc. ;  that  all  the  said  work  was  done  and  labor  performed 
and  improvements  made  on  the  land  pointed  oat  by  defendant  to 
plaintiffs  as  the  leased  land,  ajid  that  plainti£b,  relying  upon 
the  statements  of  defoidant  as  aforesudj,  and  not  knowing  oth- 
erwise, believed  they  were  perfonning  the  work,  and  making  all 
the  improvements  on  the  land  they  had  so  leased,  which  they  did 
by  direction  of  the  defendant;  that  while  they  were  working  on 
the  said  land  Stimson  was  frequently  presrait,  and  told  the  plain- 
tiffs they  were  on  his  laud,  and  received  royalty  from  ore  taken 
therefrom ;  that  about  April  10,  1882,  they  were  notdfied  to  quit 
mining  on  said  ground  by  the  Marshall  Coal  Mining  Company; 
that  the  land  belonged  to  said  company;  that  none  of  the  sud 
improvemmts  were  put  on  said  leased  laind ;  and  that  they  were 
compelled  to  quit  work  and  mining  thereon;  that  the  improve- 
ments made  by  them  were  worth  $2,000;  that  Stimson  falsely 
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represented  to  them  other  and  difFerent  lines  than  the  tme  boon- 
daries  of  said  premises,  and  showed  and  pointed  oat  to  them 
other  and  different  lands  than'  the  lands  leased  them,  and  thereby 
deceived  them,  and  damaged  them,  in  the  sum  of  $2,000.  Issue 
joined,  and  trial  to  the  eotirt.  Motion  by  defendant's  ooonsel 
for  judgment  on  the  pleadings,  and  evidence  overruled.  Judg- 
ment for  the  plaintifiEs  in  the  sum  of  $2,000  and  costs. 

Elbert,  J.  The  law  hcAda  a  contracting  party  liable  as  for 
fraud  on  his  express  representations  cfmceming  facts  material 
to  the  treaty,  t^e  truth  of  wMdi  he  assumes  to  know,  and  the 
truth  of  which  is  not  known  to  the  other  contracting  party,  where 
the  representations  were  false,  and  the  other  party,  relying  uptm 
them,  has  been  misled  to  his  injury.  Upon  such  representations 
so  made  the  contracting  party  to  whcsn  they  are  made  has  a 
right  to  rely,  nor  is  there  any  duty  of  Investigation  cast  npon 
him.  In  such  a  case  the  law  holds  a  party  bound  to  know  the 
truth  of  his  representations.  B«elow,  Framd,  57,  60,  63,  67,  68, 
87 ;  Kerr,  Fraud  &  M.  54  ei  teq.;  3  Warit,  Act.  &  Del  436.  This 
is  the  law  of  this  case,  and,  on  the  evidence,  warranted  the  judg- 
ment of  the  court  below. 

The  objection  was  made  below,  and  is  renewed  here,  that  the 
complaint  does  not  state  sufficient  facts  to  constitute  a  cause  of 
action.  Two  points  are  made:  (1)  That  the  complunt  does 
not  allege  that  the  defendant  knew  the  representations  to  be 
false;  (2)  that  it  does  not  allege  intent  to  defraud. 

It  is  not  necessary,  in  order  to  constitute  a  fraud,  that  tha 
party  wko  makes  a  false  representation  shovid  know  it  io  he 
false.  He  who  makes  a  representation  as  of  his  own  knowledge, 
not  knowing  whether  it  be  true  or  false,  and  it  is  in  fact  untrue, 
is  guilty  of  fraud  as  much  as  if  he  knew  it  to  be  untrue.  In 
such  a  case  he  acts  to  his  own  knowledge  falsdy,  and  the  law 
imputes  a  fraudulent  intent.  Kerr,  Fraud  &  M.  54  «t  seg., 
and  casra  cited;  Bigelow,  Frand,  63,  84,  453;  3  Wait,  Act.  ft  Def. 
438  et  seq.;  2  Estee,  Pr.  394  et  seq.  "Fraud"  is  a  term  which 
the  law  applies  to  certain  facts,  and  where,  upon  the  facts,  the 
law  adjudges  fraud,  it  is  not  essential  that  the  complaint  should, 
in  terms,  allege  it.  It  is  sofBcient  if  the  facts  stated  amount  to 
a  case  of  fraud.    Kerr,  Fraud  ft  M.  366  ei  seq.,  and  cases  cited; 
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2  Estee,  PI.  423.  The  complaint  m  this  case  stateB  a  mbetaiitial 
eauae  of  action,  and  is  fnlly  supported  by  the  evidence. 

The  action  of  the  oounty  court  in  refu^j^  to  allow  the  appel- 
lant to  appeal  to  the  district  court  after  be  'had  given  notice  of 
an  appeal  to  tTi'i?  court,  and  time  had  been  given  in  which  to 
perfect  it,  cannot  be  aasigned  aa  error  on  this  record.  If  it  was 
an  error,  it  was  error  not  before,  but  after,  the  final  judgment 
from  which  this  appeal  is  taken. 

The  judgment  of  the  court  below  is  affirmed. 


ALLORE  V.  JEWEUi. 
94  V.  S.  506.    1876. 

Appeal  from  the  circuit  oourt  of  the  United  States  for  tlw 
Eastern  district  of  Michigan. 

The  facts  are  atated  in  the  opinion  of  the  court. 

Mr.  Justice  Field  delivered  the  opinion  of  Us  court 

This  is  a  suit  brought  by  Uie  heir  at  law  of  Marie  GenevieTe 
Thibaolt,  late  of  Detroit,  Mich.,  to  caned  a  conveyance  of  land 
alleged  to  have  been  obtadned  from  her  a  few  weeks  before  her 
death,  when,  from  her  condition',  she  was  incapable  of  under- 
standing the  nature  and  effect  of  tbe  transaction. 

The  deceased  died  at  Detroit  on  the  4t}i  of  February,  1864, 
intestate,  leaving  the  complainant  her  sole  surviving  heir  at  law. 
For  many  years  previous  to  her  death,  and  until  the  execution 
of  the  conveyance  to  the  defendant,  she  was  seized  in  fee  of  tts 
land  in  controvert,  sitoated  in  that  city,  which  she  occupied  as 
a  homestead.  In  November,  1863,  the  defendan<t  obtained  from 
her  a  comveyance  of  this  property.  A  copy  of  the  conveyaace  is 
set  forth  in  the  bill.  It  ccoitains  covenants  of  seisin  and  wu- 
ranty  by  the  grantor,  and  imme^ately  following  them  an  agree- 
ment  by  the  defendant  to  pay  her  $250  upon  tbe  delivery  of  tbe 
instrument;  an  annuity  of  $500;  all  her  physician's  bills  during 
her  life ;  the  taxes  on  the  proper^  for  that  year,  and  all  sobse- 
qaent  taxes  during  her  life;  also,  that  she  should  have  the  use 
and  occupation  of  the  house  unto  the  spring  of  1864,  or  that 
he  would  pay  tbe  rent  of  such  other  house  as  she  mi^t  occupy 
until  then.     The  property  was  then  worth,  aooording  to  the 
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totimoiiy  in  the  case,  between  $6,000  and  (8,000.  The  deceased 
was  at  that  tuna  between  taxty  and  seventy  years  of  a^,  and 
was  confined  to  her  house  by  sickness,  from  which  she  never  re- 
covered. She  lived  alone,  in  a  state  of  great  degradation,  and 
was  witboQt  r^nlar  attandance  in  her  sickoess.  There  were  no 
persona  present  with  her  at  the  execution  of  the  conveyance,  ex- 
cept the  defendant,  hia  agent,  and  his  attom^.  The  $250  stipn- 
lated  were  paid,  but  no  other  pB/ymesat  was  ever  made  to  her;  she 
died  a  few  weeks  afterwaida. 

Aa  ground  for  canceling  this  conveyance,  the  oomplainaot 
alleges  that  the  deceased,  dnring  the  last  few  years  of  her  life, 
was  afflicted  with  Innocy  or  chrome  insanity,  and  was  so  infirm 
as  to  be  incapable  of  transactang  any  business  of  intportance; 
tliat  her  last  nckneas  a^pravated  her  insanity,  grertly  weakened 
her  mental  f acnlties,  and  still  more  disqualified  her  for  business ; 
that  the  defendant  and  his  agent  knew  of  her  infirmity,  and  that 
there  was  no  reasuiable  proqiect  of  her  recovery  from  her  sick- 
ness, or  of  her  long  snrviving,  when  the  conveyance  was  taken ; 
that  stie  did  not  understand  the  nature  of  the  instrument;  and 
that  it  waa  .obtained  for  an  inuginfieanit  consideration,  and  in  a 
clandestine  manner,  without  her  having  any  independent  advice; 

These  allegotkins  Qte  defendant  controverts,  and  aveis  that  the 
conveyance  was  taken  upon  a  proposition  of  the  deceased;  t^t 
at  the  date  of  its  execution  she  was  ini  the  full  possession'  of  her 
mental  faculties,  appreciated  the  valoe  of  the  property,  and  was 
capable  of  contracting  with  refer«ice  to  it,  and  of  sellii^  or 
otherwise  dealing  with  it ;  tbat  since  her  death  he  has  occupied  the 
pr^nises,  and  made  permanent  improvements  to  the  value  of 
$7,000 ;  and  that  tiie  complainant  never  gave  him  notice  of  any 
claim  to  the  property  until  the  commencement  of  this  suit. 

The  court  below  tCfoniased  the  bill,  whereupon  the  complain- 
ant appealed  here.  The  question  presented  for  determination  is, 
whether  the  deceased,  at  the  time  she  executed  the  conveyance  in 
qoestion,  possessed  sufficient  intelligence  to  understand  fully  the 
nature  uid  effect  of  the  transaction ;  and,  if  so,  whether  the  con- 
veyance was  executed  under  such  circumstances  as  that  it  ought 
to  be  upheld,  or  as  would  justify  tile  interference  of  equity  for 
its  caoceUatibn. 

NnmerouB  witneasea  were  examined  in  the  case,  and  a  large 


Digit  zed  by  Google 


286  GROUNIie  FOR  EQUITABI^  REUBP. 

amoant  of  testimony  was  takeii.  This  testimony  has  been  care- 
fully analyzed  by  the  defeodaot's  counsel;  and  it  most  be  ad- 
mitted that  the  faeta  detailed  by  any  one  witness  with  reference 
to  the  condition  of  the  deceased  previous  to  her  last  illness,  con- 
aidered  separately  and  apart  from  the  statements  of  the  others,  do 
not  show  incapacity  to  transact  bosiness  on  her  part,  nor  estab- 
lish insanity,  either  continued  or  temporary.  And  yet,  when  all 
the  facts  stated  by  the  different  witnesses  are  taken  ti^ther,  one 
is  led  irresistibly  by  their  combined  effect  to  the  conclnsioD  that 
if  the  deceased  was  not  afflicted  with  insanity  for  some  years  be- 
fore ber  death,  faer  mind  waudered'  so  near  the  line  which  di- 
vides sanity  from  insanity  as  to  render  any  important  business 
transaction  wiUi  her  of  doubtful  propriety,  and  to  justify  a  care- 
ful scrutiny  into  its  fmmess. 

Thoa,  some  of  the  witnesses  speak  of  the  deceased  as  having 
low  and  filthy  habits;  of  her  being  so  imperfectSy  clad  as  at 
times  to  expose  immodeBtly  portions  of  ber  person ;  of  her  eating 
with  her  fingers,  and  having  vermin  on  her  body.  Some  of  them 
testify  to  her  believing  in  dreams,  and  her  imagining  she  coold 
see  ghosts  and  spints  aroond  her  room,  and  her  cluming  to  talk 
with  them ;  to  her  being  inctdierent  in  her  oonversation,  passing 
suddenly  and  without  cause  f n»n  one  subject  to  another ;  to  ber 
using  vulgar  and  profane  language ;  to  her  miaking  immodest  ges- 
tures ;  to  her  talking  strangely  and  making  angular  motions  and 
gestures  in  her  neighbors'  houses  and  in  the  streets.  Other  wit- 
Dea8«B  testify  to  further  peculiarities  of  life,  manner,  and  con^ 
duct ;  but  none  of  the  pecoliarities  mentioned,  considered  singly, 
show  a  want  of  capacity  to  transact  business.  Instances  will 
readily  oecar  to  every  one  where  some  of  them  have  been  ex- 
hibited by  persims  possessing  good  judgment  in  the  manage- 
meut  andi  disposition  of  property.  But  when  all  the  peculiari- 
ties  mentioned,  of  life,  conduct,  and  language,  are  found  in  the 
same  person,  they  create  a  strong  impression  that  his  mind  is 
not  entirely  sound ;  and  all  transactions  relating  to  his  property 
will  be  narrowly  scanned  by  a  court  of  equity,  whenever  brought 
under  its  cognizance. 

The  condition  of  the  deceased  was  not  improved  during  her 
last  sickness.  The  testimony  of  her  attending  phyaldan  leads  to 
the  conelumon  that  ber  mental  infirmities  were  aggravated  by  it. 
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He  frtates  that  be  had  studied  her  disease,  and  for  many  Tears 
had  coQfiidered  her  partially  insane,  and  that  in  his  (pinion  she 
was  not  c(nnpetent  in  Novem'ber,  1863,  during  ber  last  sichnjess, 
to  understand  a  docoment  like  the  instrument  executed.  The 
physician  also  testifies  that  during  this  monUi  he  informed  (me 
Dolsen,  who  had  inquired  of  the  condition  and  health  of  the  de- 
ceased, and  had  stated  that  efforts  had  been  made  to  purchase 
her  property,  that  in  his  opinion  abe  could  not  survive  her  sick- 
ness, and  that  she  was  not  in  a  condition  to  nmbe  any  sale  of  the 
property  "in  a  right  wa^." 

This  Dolsen  had  at  oat  time  owned  and  managed  a  tanner?  ad- 
joining the  home  of  the  deceased,  which  he  sold  to  the  defendant. 
After  the  sale,  be  carried  on  the  business  as  the  defendant's 
agent.  Through  him  the  transaction  for  the  purdiase  of  property 
was  conducted.  The  deceased  understood  En^isb  imperfectly, 
and  Bolaen  undertook  to  explain  to  her,  in  French,  the  contents 
of  the  paper  she  executed.  Some  attempt  is  made  to  ahow  that 
he  acted  as  ber  agent ;  but  this  is  evidently  an  aftertboof^t.  He 
was  in  the  employment  of  the  defendant,  had  cha^:e  of  bis  busi- 
ness, and  had  often  talted  with  him  about  securing  the  property ; 
and  in  his  interest  he  aetod'  throu^ut  If  the  deceased  was  not 
in  a  condition  to  dispose  of  the  property,  Ae  was  not  in  a  cona- 
tion to  appoint  an  agent  for  that  purpose. 

The  defendant  himself  states  that  he  had  seen  the  deceased 
for  years,  and  knew  that  she  was  eecoitric,  queer,  and  penurious. 
It  is  hardly  credible  that,  during  those  years,  carrying  on  busi- 
ness within  a  few  yards  of  her  bouse,  be  had  not  heard  that  ber 
mind  was  unsettled;  or,  at  least,  had  not  inferred  that  such  was 
the  fact,  from  what  he  saw  of  ber  conduct.  Be  that  as  it  may, 
Dolsen 's  knowledge  was  bis  knowledge ;  and,  when  he  covenanted 
to  pay  the  annuity,  some  inquiry  most  have  been  had  as  to  the 
probable  duration  of  the  payments.  Sucb  covenants  are  not 
often  made  without  inquiries  of  that  nature;  and  to  Dolsen  he 
must  have  looked  for  information,  for  be  states  that  he  conversed 
with  no  one  else  siraut  the  pnrcbase.  With  him  and  with  his 
attorney  he  went  to  the  honse  of  the  deceased,  and  there  wit- 
nessed the  miserable  condition  in  which  ahe  lived,  and  he  states 
that  be  wondered  bow  anybody  conld  live  in  such  a  place,  and 
that  be  told  Dolsen  to  get  ber  a  bed  and  somi  ohithing.    Dolsen 
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had  previoosly  informed  him  that  she  would  not  sell  tiu  prop- 
erty ;  yet  he  took  a  conv^ance  from  her  at  a  consideration  which, 
under  the  eircomstaneeB,  with  a  certainty  almost  of  her  speedy 
decease,  was  an  inaignifletnt  one  oompared  with  the  valoe  of  the 
property. 

In  view  of  the  circmnstanoes  stated,  we  are  not  satined  that 
the  deceased  waa,  at  the  time  she  execated  the  conveyance,  capa- 
ble of  comprebeTKling  fully  the  nature  and  ^ect  of  the  transac- 
tion. She  wifi  in  a  state  of  physical  prostration ;  and  from  that 
cause,  and  her  previous  infirmities,  aggravated  by  her  tacisen, 
her  intellect  was  greatly  enfeebled,  and  if  not  diaqualified,  ahe  was 
unfitted  to  attend  to  boffinen  of  such  importanoe  as  the  dosposi* 
tion  of  her  entire  property,  and  the  aecorin^  of  an  annuity  for 
life.  Certain  it  is  that,  in  negotiating  for  the  disposition  of  the 
property,  she  stood,  in  her  sickness  and  infirmities,  on  no  tentu 
of  equality  with  the  defendant,  who,  with  his  attorney  and  agent, 
met  her  alone  in  her  hovel  to  obtain  the  conveyance. 

It  is  not  necessary,  in  order  to  secure  the  aid  of  et[v,ity,  to 
prove  that  the  deceased  waa  at  the  time  insane,  or  in  such  a  state 
of  mentai  imbecility  as  to  render  her  entirely  incapable  of  exe- 
cuting a  vaHd  deed.  It  is  sufficient  to  show  that,  from  her  sick- 
ness and  infirmities,  she  was  at  the  time  in  a  condition  of  great 
mental  weakness,  and  that  there  was  gross  inadequacy  of  'consid- 
eration for  the  conveyance.  From  these  circumatanoeB,  imposi- 
tion or  nndue  influence  will  t>e  inferred.  In  the  oase  of  Warding 
v.  Wbeaton,  2  Mason,  378,  Fed.  Cas.  No.  6,051,  a  conveyance  ex- 
ecnted  by  one  to  hiff  son<-in-law,  for  a  ncminal  conmderation,  and 
upon  a  verbal  arrangement  that  it  ^ould  be  considered  as  a  tmst 
for  the  maintenance  of  the  grantor,  and  after  bis  death  for  the, 
benefit  of  his  heirs,  was,  after  bis  death,  set  ande,  except  aa  se- 
curity for  actual  advances  and  charges,  apon  application  of  hia 
heirs,  on  the  ground  that  it  was  obtained  fnun  him  when  his 
mind  was  enfeebled  by  age  and  other  causes.  "Extreme  weab- 
ness,"  said  Mr.  Justice  Stoby,  in  deciding  the  case,  "will  raise 
an  almost  neoessny  presumption  of  imposition,  even>  when  it 
stops  short  of  l^al  incapacity;  and  though  a  contract,  in  the 
ordinary  coarse  of  things  reasonably  made  with  such  a  person, 
might  be  admitted  to  stand,  yet  if  it  shonld  appear  to  be  of  such 
a  nature  as  that  such  a  person  could  not  be  capable  of  meaanring 
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its  extwt  or  importanee,  ita  rea!Kmai)l»iefB  or  its  valne,  fully  and 
fairly,  it  caimot  be  that  the  law  ia  so  much  at  Tarianoe  wit^  oom- 
mon  sense  as  to  uphold  it. ' '  The  case  sabeequently  came  before 
HhiB  court;  and,  in  deciding  it,  Ifr.  Chief  Justice  Mabshau^ 
speaking  of  this,  and,  it  would  seem,  of  other  deeds  executed  by 
the  deceased,  said:  "If  these  deeds  were  obtained  by  the  exercise 
of  undue  influence  over  a  man  whose  mind  had  ceased  to  be 
the  safe  guide  of  Ms  actions,  it  is  ag&inat  conscience  for  him  who 
has  obtained  them  to  derive  any  advantage  from  them.  It  is  the 
peculiar  province  of  a  court  of  conscience  to  set  Utem  aside.  That 
a  court  of  equity  will  interpose  in  such  a  case  is-  among  its  best^ 
settled  principles."    Harding  v.  Handy,  11  Wheat.  125. 

The  same  doctrine  is  announced  in  adjudged  oases,  almost 
without  number ;  and  it  m^  be  stated'  as  settled  law  that  when- 
ever there  is  great  weakness  of  mind  in  a  person  executing  a  con- 
veyance of  land,  arising  from  age,  sidmess,  or  any  other  cause, 
though  aot  amounting  to  absolute  disqualification,  and  the  con- 
sideration givoi  for  the  proper^  is  grossly  inadequate,  a  court 
of  equity  will,  upon  prop^  and  seasonable  application  of  the 
injured  party,  or  his  represeaitatives  or  heirs,  interfere  and  set 
the  conveyance  aside.  And  the  present  case  comes  directly 
within  this  principle. 

In  the  recent  case  of  Kempson  v.  Asihbee,  10  Ch.  Cas.  15,  de- 
cided in  the  court  of  appeal  in  chancery  in  England,  two  bonds 
executed  by  a  young  woman,  living  at  the  time  witii  her  mother 
and  step-father, — one,  at  the  age  of  twenty-one,  as  aarci^  for 
her  step-father's  debt,  and  the  other,  at  the  age  of  twenty-nine, 
to  secure  the  amount  of  a  judgment  recovered  on  the  first  bond, — 
were  set  aside  as  against  her,  on  the  ground  that  she  had  acted 
in  the  transaction  without  independent  advice;  one  of  the  jus- 
tices observing  that  the  court  had  endeavored  to  prevent  i)er8(His 
subject  to  influence  from  being  induced  to  enter  into  transac- 
tions without  advice  of  that  bind.  The  principle  upon  which 
the  court  acts  in  such  cases,  of  protecting  the  weak  and  de- 
pendent, may  always  be  invoked  on  behalf  of  persons  in  the  sit- 
natiom  of  the  deceased  apinster  in  this  case,  of  doubtful  sanitiy, 
living  en^ely  by  heiself,  without  friatds  to  take  care  of  her, 
and  confined  to  her  honse  by  fflcknera.  As  well  on  this  ground 
■a  on  the  ground  of  weakness  of  mind  and  gross  inadequacy  of 
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consideration,  we  think  the  case  a  prop^  one  far  the  inta'ferenee 
of  equity,  and  that  a  cancellation  of  ihe  deed  should  be  decreed. 

The  objection  of  the  lapse  of  time — six  yeara — ^before  bring- 
ing the  aait  cannot  avail  the  defeadaniL  If  during  this  time, 
from  the  death  of  witnessee  or  other  causes,  a  full  presentation 
of  the  facts  of  the  case  had  become  imposnble,  there  might  be 
force  in  the  objectioni.  But  as  there  has  been  no  change  in  this 
respect  to  the  injury  of  the  defendant,  it  does  not  lie  in  his 
mouth,  after  having,  in  the  manner  stated,  olbtained  the  property 
of  the  deceased,  to  complain  that  her  heir  did  not  sooner  bring 
suit  against  him  to  compel  its  surrender.  Th»«  is  uo  statutory 
bar  iU'  the  case.  The  improvements  made  have  not  cost  more  than 
the  amount  which  a  reasonable  rent  of  the  property  would  have 
produced,  and  the  eomplunant,  as  we  understand,  does  not  ob- 
ject  to  allow  the  defendant  credit  for  them.  And  as  to  the  small 
am.ount  paid  cm  the  execution  of  the  couTeyance,  it  is  sufGcient 
to  observe,  tiiat  Uie  complainant  received  f  nnn  the  administrator 
of  the  deceased's  estate  only  $113.42;  and  there  is  no  evidence 
that  he  ever  knew  that  this  sum  constituted  any  portion  of  the 
money  obtained  from  the  defendant.  A  decree  must,  therefore, 
be  entered  for  a  canceUsiion  of  th^  deed  of  the  deceased  aad  a 
sarrender  of  the  property  to  the  complainant,  but  without  any 
accounting  for  back  rents,  the  improvemenita  being  taken  as  an 
equivalent  for  them. 

Decree  reversed,  and  cause  remanded  with  directii^ia  to  enter 
a  decree  aa  thus  stated. 

Mr.  Chief  Justice  Waite  and  Mr.  Justice  Stronh  concur. 

Mr.  Justice  BsADiiBT  (disBenting) .  I  cannot  concur  in  the 
judgment  given  in  this  case.  Were  there  no  other  reason  for 
my  dissent  it  would  be  enough  thsit  the  complainant  has  been 
guilty  of  inexcusable  laches.  He  knew  everything  of  which  be 
now  complains  in  February,  1864,  when  ttie  grantor  of  the  de- 
feodant  died,  and  when  his  rights  as  her  heir  vested;  and  yet  he 
waited  until  six  years  and  nine  months  thereafter  before  he 
brought  this  suit,  and  before  he  made  any  complaint  of  the  sale 
she  had  made.  Meanwhile  he  accepted  the  saaasy  the  defentknt 
had  paid  on  account  of  the  purchase,  and  he  stood  silently  by, 
asserting  no  claim,  wlule  the  defendant  was  ntaking  valuable 
improvements  upcm  tbe  lot,  at  a  cost  of  $6,000  or  $7,000,  a  som 
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rijont  equal  to  tbe  vBlne  of  Qie  property  a.t  the  time  of  the  pur- 
chase. To  permit  him  now  to  aasert  that  the  sale  was  invalid, 
because  the  vendor  was  of  weak  mind,  is  to  allow  him  to  reap 
a  profit  from  his  own  anc(msci«iable  edlence  and  delay.  I  can- 
not think  a  ooort  of  equity  doold  lend  itself  to  sooh  a  wnmg. 


OOWBE  V.  COKNBtli. 

7S  N.  T.  91.    1878. 

'Appeal  from  order  of  the  general  term  of  the  supreme  court 
in  tbe  Third  judical  department,  reverring  a  judgment  entered 
iqwn  the  i^>ort  of  a  referee. 

Plaintiff  made  a  claim  against  the  estate  of  lAtham  Cornell, 
of  whose  will  defendants  were  the  executory  for  interest  upcm 
a  promissory  note  executed  by  the  deceased.  This  clann  was  re- 
peated, and  was  referred  by  stipulation. 

l%e  facts,  as  stated  by  the  referee,  are  in  substance  as  follows; 

Laifaam  CoroelL  the  deceased,  was  &e  grandfather  of  Latham 
C.  Strong.  He  was  possessed  of  large  property,  consisting  of 
real  estate  and  of  personal  property  invested  in  stocks,  bonds  and 
other  securities.  He  died  in  1S76  at  the  age  of  ninety-five.  For 
four  years  prior  to  his  death  he  was  partially  blind.  From  July, 
1871,  nntil  the  time  of  his  death,  his  grandscoi  at  hia  request 
attended  to  hia  affairs,  writing  bis  letters,  looking  after  his  bank- 
ing businen  and  his  rente,  making  out  his  bills,  cutting  off  his 
coupons,  reading  to  him,  and  on  occasions  going  away  from  home 
to  transact  other  business.  In  July,  1871,  Com^  gave  to  Stnmg 
a  deed  of  two  adjoining  bouses  in  the  city  of  Troy,  valued  at 
about  $32,000,  in  one  of  which  houses  the  grandfather  lived  ontil 
the  time  of  bis  death.  The  grandson  moved  into  the  adjoining 
house  in  tbe  spring  of  1872,  and  re«ded  there  nntil  aft«r  bis 
grandfather's  death.  During  tbe  time  that  the  two  thus  lived 
in  adjoining  residences  they  were  in  daily  conference  upon  bnsi- 
nesi  matters  of  the  old  gentlonan,  in  the  bouse  occupied  by  tho 
grandson.  The  grandson  with  his  family  consisting  of  five  per- 
sons, dnring  all  this  time  lived  at  the  sole  expense  of  tbe  grand- 
father, and  claims  to  have  received,  in  addition  to  tbe  note  in 
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Boit,  as  gifts  from  his  grandfather,  $30,000  in  govenuuent  bonds 
and  the  assigmnent  of  a  mortgage  for  aboat  $1,700.  At  what 
particular  time  it  is  claimed  these  gifts  were  mfule  is  not  in  eyi- 
d^ice.  Mr.  Cornell  m&de  lids  will  in  1871,  providii^  a  legate 
of  $15,000  for  Mr.  Strong.  In  the  fall  of  1672,  Mr.  Stroi^  ex- 
pressed a  desire  to  go  into  business  f(»r  tumself  and  to  be  inde- 
pendent of  his  grandfalher,  and  actually  was  in  n^otiation  with 
different  persons  in  Troy  and  New  Yoi^  with  a  view  of  forming 
business  associations.  Mr.  Cornell  became  uneasy  at  the  propect 
of  losing  the  services  of  his  grandson  and  caused  bdm  to  be  writ- 
ten for  to  come  home.  Mr.  Stron'g  cams  back  to  Troy,  and  his 
grandfather  said  to  him  then,  as  he  had  previmisly  said,  that  be 
wanted  him  to  give  up  his  ideas  of  leaving  and  to  devote  his 
whole  time  to  the  bnsinesB  of  his  grandfather.  Mr.  Oontell  fur- 
ther said  that  he  had  no  one  else  to  look  after  his  business,  aitd 
frequently  said  that  there  was  mimey  enough  for  all  of  them. 
Mr.  Strong  immediately  abandtmed  his  business  projects  and 
devoted  his  whole  time  and  attwitiwi  to  his  grandfather's  busi- 
ness, until  the  death  of  the  latter.  After  this  Mr.  Cornell  sent 
for  his  legal  advisers  and  proposed  to  alter  his  will  so  as  to  make 
provision  to  oompensate  his  grandson  for  Iraving  devoted  him- 
self to  his  bu^ess.  What  provision  was  intended  is  not  disclosed 
by  the  evidence.  The  lawyers  advised  that  his  will  be  left  un- 
altered, and  that  he  take  some  other  way  of  compensatdng  hifl 
grandson.  Mr.  Com^  gave  to  Mr.  Strong  the  note  in  question. 
It  is  as  follows : 

"$20,000.  Troy,  April  1, 1873.  Five  years  after  dat»  I  promise 
to  pay  Latham  It.  C.  Strong,  or  order,  $20,000,  for  value  received, 
with  interest  yearly,    h.  Cornell. ' ' 

The  note  was  on  a  printed  form,  the  name  of  the  payee  being 
printed  ' '  Latiiam  Cornell, ' '  The  note  was  filled  up  in  the  hand- 
writing of  the  maker,  but  in  striking  out  with  his  pen  the  name 
of  the  payee  he  left  the  word  "Latham"  and  afterwards  inter- 
lined the  full  name,  "L.  C.  Strong."  Annexed  to  the  note  was 
s  stub  with  some  printed  forms,  on  whicb  Mr.  Cornell  wrote; 
"Troy,  April  1st,  1873,  L.  C.  Strong,  $20,000,  at  five  years,  to 
make  the  amount  the  same  as  Chas.  W.  Cornell."  The  stub  was 
on  the  note  when  it  was  delivered  to  the  p^yee,  but  was  torn 
off  by  him  before  it  was  transferred  to  the  plaintiff;  and  tben 
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is  no  evidence  that  the  plaintifF  ever  knew  of  the  existence  of 
t^e  stab.  The  stub  and  note  were  taken  from  a  blank  boc^  which 
belonged  to  de<!edent  No  payment  of  interest  waa  made  upon 
the  note  during  the  lifetime  of  the  maker.  The  referee  found 
that  the  note  was  given  for  a  valuable  consideration.  Mr.  Strong 
sold  the  note  to  the  plaintiff  for  $19,000,  taking  his  note,  payable 
in  one  year  after  dat«.  What  that  date  was  has  not  been  di»- 
doeed.  Mr.  Strong  testified  at  the  trial  tbst  faa  still  held  the 
note.    Mr.  Strong  was  oae  of  the  ezecntors. 

FurUier  facts  are  stated  in  the  opinitm. 

Hand,  J.  The  counsel  for  respondents  soggested  at  tlie  oloea 
of  hie  argument  before  us  that  there  was  no  evidence  of  a  deliv- 
ery  of  the  note  to  Strong,  the  payee,  and  the  finding  of  delivery 
by  Hie  referee  was  entirely  unsupported:  He  does  not,  however, 
make  this  a  point  in  his  printed  brief,  and  did  not  present  it 
strenuously  or  with  any  emphasis  in  his  oral  reanarks. 

It  is  true  that  the  evidence  in  this  respect  was  not  very  satis- 
factory. Ordinarily  the  possession  and  production  of  the  note 
by  the  p^ee  will  raise  a  presnmpti<ai  of  delivery  to  him.  But 
this  presumption  must  be  very  mudi  weakened  when  the  pos- 
session is  shown  not  to  precede  the  possession  of  all  the  maker's 
papers  and  effects  by  the  payee  as  executor,  when  the  note  ap- 
pears to  have  beea  all  in  the  haudwritiDg  of  the  maker  and  to 
have  been  taken  with  a  stub  attached,  also  in  his  handwriting, 
from  a  bank  book  belonging  to  him^  and  when  installments  of 
interest  falling  due  in  the  maker's  lifetime  were  not  paid  and 
although  years  elapsed  after  they  so  became  due  before  his  death 
there  is  no  proof  of  any  demand  of  them  by  the  payee  or  recog- 
nition of  liability  by  the  deceased.  I  am  not  prepared  to  aay, 
however,  that  these  dnrnmatances  absolutely  destroy  the  pre- 
sumption  from  possession  and  productdon  of  the  instrument 
While  some  evidence  on  the  part  of  the  pluntifl,  eiiowing  that 
the  note  had  been  delivered  to  Strong  in  lus  grandfather's  life- 
time, or  at  least  negativing  the  idea  that  Strcmg  found  it  in  the 
bank  bo(^  or  am<»ig  the  papers  of  the  deceased  when  he  took 
possession  of  them  as  executor,  could  probably  have  been  easily 
produced  if  consist^vt  wi^L  the  fact,  yet  we  cannot  hold  its  ab- 
sence GOiujlusive  against  the  plaintiff  upon  this  point,  upon  the 
record  as  it  stands.    No  moticKt  tor  jnflgmeid  or  to  dianisa  was 
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made  on  this  ground  b?  the  respcmdent^  although  the  trial  was 
in  other  respects  treated  by  the  counsel  on  both  «des  as  one 
before  a  referee  appointed  in  the  ordisftry  way  to  hear  and  de- 
termine and  direct  judgment  as  in  an  action,  and  we  cannot  say 
but  that  if  the  plaintiff  had  been  notified  of  such  an  objeetion, 
the  evidence  would  have  been  supplied.  The  finding  of  the  de- 
livery  by  the  referee  was  not  even  excepted  to,  although  there 
were  exceptiiHis  to  the  finding  of  consider^ion.  Under  these  at- 
eumstances  we  must,  I  think,  assume  an  acqoieeccsice  in  the 
truth  of  the  findii^  by  the  respondents  for  reas<Ri8  known  to 
them,  and  which  if  disclosed  would  pnbab^  be  entirdy  satis- 
factory. 

The  majority  of  the  gen^^al  term  put  tlieir  reversal  of  the 
judgment  upon  the  ground  that  it  conclaavely  appeared  from 
the  stub  attached  that  the  note  was  intended  as  a  gift  and  was 
without  coDfflderation.    In  this  I  am  unable  to  concur. 

The  referee's  finding  that  the  note  was  delivered  not  as  a 
gift,  but  for  a  valuable  consideration  has  some  evidence  to  sap- 
port  it,  in  the  proof  of  the  services  rendered  by  Strong  to  the 
deceased,  and  his  abandonment  of  a  profession  at  the  reqaest  of 
the  deceased,  in  the  intention  expressed  by  the  latter  to  make 
some  compensatitoi  for  thine  services,  and  the  omveTsation  bad 
with  bis  counsel  not  very  long  before  the  date  of  this  note,  in 
which  he  was  diasusded  from  making  this  compensation  by  will 
and  advised  to  do  it  while  alive,  to  which  he  assented.  What 
appears  upon  the  stub  is  not  in  my  opinion  oondumve  agunst 
this  result. 

There  is  perhaps  difSculty  in  giving  an  entirely  satiafaotory 
construction  to  thia  memorandum  made  by  the  deceased';  but  the 
interpretatioD  of  the  general  term  seems  to  my  mind  inotmsiBtent 
with  the  known  facts  of  the  case.  Strong  certainly  had  had  and 
the  deceased  knew  that  he  had  had  property  of  the  valoe  of 
$32,000  given  him  before  the  date  of  this  note,  and  pertups 
$30,000  more  in  bonds.  The  $20,000  note  conld  not  have  been 
therefore  as  the  general  term  supposes,  a  gift  to  make  him  equal 
in  gifts  with  his  cousin  Charles,  to  whom  <Hily  $20,000  had  been 
given  in  all. 

But  not  <mly  do  the  circnmstaaeeB  show  that  the  maBorandtDn 
eonld  not  mean  that  this  gift  of  the  $20,000  to  Stroog  would 
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make  him  equal  in  gifts  to  Charles,  but  tbe  memorandum  itself 
does  not  say  so.  Ita  lai^pia^  is  "to  make  tbe  amount  tbe  same 
aa  Chaa.  W.  Cornell."  While,  as  bas  already  been  said,  there  is 
probably  insaper^le  difficulty  in  diseorering  precisely  all  that 
the  deceased  meant  by  tliis  ezpresaion,  its  intrinsic  sense  is  merely 
that  the  amount  of  this  note,  $20,000,  is  so  fixed  to  make  it  the 
■ame  aa  an  amount  possessed  Id  aame  Tay  by  Charles,  and  this 
is  ocKisistent  with  bcrtlk  amonnls  being  gifts,  or  the  one  being 
fixed  apon  in  tbe  testator's  mind  as  a  fair  txHnpensation  for 
Strong's  servicea  and  at  the  same  time  equal  to  an  amount  he 
had  given  or  intended  to  give  to  Charles.  On  the  vhtAe  I  thii^ 
this  memorandum  was  a  piece  of  evideuoe  to  be  submitted  with 
the  other  erid^toe  to  be  considered  by  the  referee  oo  the  ques- 
tion of  fact  His  decision  upon  all  this  evidence  cannot  be  dis- 
tnited  by  this  oonrt 

The  same  mtty  be  said  of  the  proof  of  large  f^fts  to  Strong 
either  all  before,  or  some  before  end  some  after  tike  date  of  tbe 
note. 

The  rerersal  by  tbe  g^eral  term  is  not  abated  to  be  npon  the 
facts,  and  on  the  argument  it  was  conceded  by  the  counsel  for 
the  respondents  to  be  upon  the  law  merely.  It  may  be  t^at  a 
finding  upon  all  the  evidence  that  tbe  note  was  without  consid- 
eration and  a  gift  would  not  be  disturbed^  would  be  brid 
by  us  as  not  unauthorized  by  the  evidence.  On  the  other  hand, 
ve  cannot  accede  to  the  proposition  that  a  findsng  to  the  con- 
trary, such  as  bas  been  made  by  the  referee  here,  must  by  rea- 
son of  the  contents  of  thas  stub  or  other  testimony  be  reversed 
as  erroneoQS  in  law. 

It  follows  that  except  aa  bearing  npon  undue  influence,  and 
the  relations  of  parties  hereafter  considered,  the  inadequacy  of 
the  services  or  the  extravagance  of  the  compensation  are  not  ma- 
t^ial.  That  was  a  matter  purely  of  agreemeat  between  Strong 
and  the  deceased,  and  with  whndi  the  court  will  not  interfere 
tmder  ordioajy  circumstances.  Earl  v.  Feck,  64  N.  Y.  597; 
Worth  V.  Case,  ^  N.  Y.  362;  Johnson  v.  Titus,  2  HiU,  606. 
Although  the  consideration  of  a  promissory  note  is  always  open 
to  investigation  between  Hie  ori^ial  parties  (and  we  agree  with 
the  conrt  below  that  the  plaintiff  here  has  no  better  position 
than  Strong  himself),  yet  as  pointed  out  by  Ute  chief  judge  in 
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Earl  T.  F«ck,  supra,  mere  inadeqviacy  in  value  of  the  ttung  bought 
or  paid  for  is  never  intended  by  tlie  legal  expreasion,  "want  or 
failnre  of  oonsideration."  Tiua  only  coveis  eitlier  total  worth.- 
ksemesB  to  aU  parties,  or  snbBeqaent  destmction,  partial  or 
oomplete. 

Atwiwiiing  then,  as  I  think  we  most,  that  there  was  no  error 
as  matter  of  law  in  the  finding  of  the  referee  tliat  this  note  was 
given  for  a  valuable  oonsid'eration>  «nd  that  the  adequacy  of 
that  consideration  ia  something  with  which  we  have  no  ooaeem 
if  the  i>arties  de^  on  equal  terms,  the  oolj  point  ranaining  to 
consider  is  the  relations  existing  between  tbe  deceased  and 
Strong  at  tbe  date  of  tbe  note. 

It  is  insisted  str^uously  by  the  learned  eonnsel  for  the  re- 
spCHidents  that  these  were  such  as  to  caU  for  tbe  application  of 
tike  doctrine  of  oonstmotive  fraud,  and  tiirew  upon  the  plaintiff 
the  burden  of  proving  not  only  tiiat  tbe  deoeaaed  folly  under- 
stood the  act,  but  that  be  waa  not  induced'  to  it  l^  any  undue  in- 
fluence of  Strong,  and  that  the  latter  took  no  unfair  advantage 
of  bis  superior  influence  or  knowledge. 

The  court  below  were  hardly  correct  in  the  suggestion  that 
tbe  plaintiff  conceded  this  burden  to  be  up4Hi  himself,  and  for 
that  reason,  instead  of  resting  upon  the  statement  of  considera- 
tion in  the  note,  gave  evidence  in  opening  hia  case  of  an  actual 
consideration;  for  this  may  b&ve  been  done  to  show  in  the  first 
instance  that  the  note  was  not  a  gift  and  hence  void  under  the 
law  applicable  to  gifts.  Indeed,  it  appears  from  the  findings 
and  refusals  to  find,  and  tbe  opinion  of  the  referee,  that  aaeh 
was  not  tiie  theory  upon  which  the  action  was  tried  or  decided. 

We  return  then  to  the  question  whether  this  case  toas  one  of 
constructive  fraud.  It  may  be  stated  as  universally  true  that 
fraud  vitiates  oil  contracts,  hut  as  a  general  thing  it  is  not  pre- 
sumed, hut  mutt  be  proved  by  the  party  seeking  to  relieve  him- 
self from  an  obligation  on  that  ground.  Whenever, 
however,  the  relations  between  the  contracting  parties 
appear  to  be  of  such  a  character  as  to  render  it 
certain  that  they  do  not  deal  on  terms  of  equality,  but 
that  either  on  the  one  »de  from  superior  knowledge  of  the  matter 
derived  from  a  fiduciary  relation,  or  from  overmastering  infltt- 
ence,  or  on  the  other  from  weakness,  dependence  or  trust  justifi~ 
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hly  reposed,  unfair  advantage  in  a  transaction  is  rendered  prob- 
able, there  the  burden  is  shifted,  the  transaction  w  presumed 
void,  and  it  is  incumbent  upon  the  stronger  party  to  show  affirma- 
tively that  no  deception  was  practiced,  no  undue  influence  was 
used,  and  that  all  was  fair,  open,  voluntary  and  well  understood. 
This  doctrine  is  well  settled.  Hunit,  J.,  Nesbit  v.  Lockman,  34 
N.  T.  167;  Story,  Eq.  Jur.,  §311;  Sears  v.  Shafer,  6  N.  T.  268; 
H-uguenin  v.  Basely,  13  Ves.  105,  14  Ves.  273,  and  15  Ves.  180; 
Wright  V.  Proud,  13  Yta.  138 ;  Harris  t.  Tremenheere,  15  Yea. 
40;  Edwards  v.  Myrick,  2  Hare,  60;  Hunter  t.  Atkins,  3  Mylne 
&  K.  113.  And  this  is  I  think  the  extent  to  which  the  well  con- 
sidered cases  go,  and  is  the  scope  of  " constmctive  fraud." 

The  principle  referred  to,  it  must  be  remembered,  is  distinct 
from  that  absolutely  forbidding  a  purchase  by  a  trustee  or  agent 
for  his  own  benefit  of  the  subject  of  a  trust,  and  chai^ng  it 
when  so  purchased  with  the  trust  That  amounts  to  an  incapac- 
ity in  the  fiduciary  to  purchase  of  himself.  He  cannot  act  for 
himself  at  all,  however  fairly  or  inaocently,  in  any  dealing  as 
to  which  he  has  duties  ae  trustee  or  agent.  The  reason  of  this 
rule  is  subjeotive.  It  removes  from  the  tru^;ee,  with  the  power, 
fill  temptation  to  commit  any  breach  of  trust  for  his  own  benefit. 
But  the  principle  with  which  we  are  now  concerned  does  not 
absolutely  forbid  the  dealing,  but  it  presumes  it  unfair  and  f raud'- 
uleat  unless  the  contrary  is  affirmatively  ^wn. 

This  docbrioe,  as  has  been  said,  is  well  settled,  but  there  is  often 
great  difficulty  in  applying  it  to  particular  cases. 

The  law  presumes  in  the  ease  of  guardian  and  ward,  trustee 
and  cestui  que  trust,  attorney  and  clieot,  and  perhaps  physician 
and  patient,  from  the  relaHon  of  the  parties  itself,  that  their 
situation  is  unequal  and  of  the  character  I  have  defined;  and 
that  relation  appearing  itself  throws  the  burden  upon  the  trus- 
tee, guardian  or  attorney  of  sbowing  the  fairness  of  his  dealings. 

But  while  the  doctrine  is  without  doubt  to  be  extended  to 
many  other  relatiotis  of  trust,  confidence  or  inequality,  the  trust 
and  confidence,  or  the  superiority  on  one  side  and  weakness  on 
the  other,  must  he  proved  in  each  of  these  cases;  the  law  does 
not  presume  them  from  the  fact  for  instance  that  one  party  is 
a  grandfather  and  old,  and  the  other  a  grandson  and  young,  or 
that  one  is  an  employer  and  the  other  an  employe.    The  question 
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as  io  parties  so  situated  is  a  question  of  fact  dependent  upon 
tke  circumstances  in  each  case.  There  is  no  presumption  of 
inequality  either  vmy  from  these  rdationa  merely. 

In  the  present  ease  it  cannot  be  s&id  that  tiie  fact  that  the 
deceased  employed  Strong  as  his  clerk  to  read  and  answer  his 
letters  and  cut  off  his  coupon^  and  make  out  his  bills,  or  as  hJs 
bailiff  to  collect  his  rents,  or  that  at  this  time  he  was  old  and 
of  defective  viaion,  or  that  Strong  lived  near  him  and  was  his 
grandson,  taken  separately  or  together  raise  a  conclusive  pre- 
sumption of  law  that  their  mtiiaition  was  unequal,  and  that  deal- 
ings between  tium  as  to  compensation  for  these  services  were 
between  a  stronger  and  a  weaker  party,  a  fidaciary  in  hoc  re 
and  the  party  reposing  confidence.  These  relations  as  a  matter 
of  fact  may  have  led  to  or  been  consistent  with  controlling  in- 
fluence on  the  part  of  the  grandson,  or  childnsh  weaknesB  and 
confidence  on  the  part  of  the  grandfather,  but  tlus  was  to  be 
shown,  and  is  not  necessarily  derivwble  or  presumable  from  the 
relaitions  themselves,  as  in  the  case  of  trustee,  attorney  or 
guardian. 

From  these  relations  and  the  large  gifts  shown  from  tile  de- 
ceased to  Strong,  and  from  the  eztr&v^wit  amount  of  the  com- 
pensalion  in  the  note,  it  is  very  poonfole  the  referee  mig^t  have 
found  as  a  fact  the  exii^eiKe  of  weakness  on  the  one  side,  or 
undue  strength  on  the  other,  which  rendered  applicable  the  doc- 
trine of  constructive  fraud,  and  threw  upon  the  plaintiff  the 
burden  of  disproving  sudi  fraud.  These  mrcumstances  may 
have  well  been  of  a  character,  if  not  sufficient  to  shift  the  pre- 
sumption, at  lewt  to  authorize  a  setting  aside  of  a  contract  with- 
out any  decisive  proof  of  freud,  but  upon  the  slightest  proof 
that  advantage  was  taken  of  the  relation,  or  of  the  use  of  "any 
arts  or  stratagems  or  any  undue  means  or  the  least  speck  of 
imposition."  Whelan  v.  Whelan,  3  Cow.  538,  Lord  Eldon,  L, 
C. ;  Harris  v.  Tremeobeere,  15  Tes.  40,  Lord  Brougham ;  Hunter 
V.  A&ins,  3  Mylne  &  K.  135. 

But  the  referee  not  only  l^s  not  found  as  fact  any  inequality 
in  the  ratuation  of  the  deceased  and  Strong,  but  refused  to  find 
as  a  matter  of  law  its  existence,  and  there  is  really  no  evidence 
whatever  of  any  arts  or  stratagems  or  "speck  of  impositi<xi"  oa 
the  part  of  Strong  as  to  this  note. 
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We  are  not  permitted  to  mpply  these  findiags  even  if  we 
thought  than  proper  for  the  referee  to  make,  nor  can  we  sustain 
a  reversal  of  the  original  judgment  npon  facts  not  fonnd  and 
not  oeceeBaarily  iiif«rable  from  oncontradicted  evidence  in  the 
ease,  the  general  term  not  having  in  an^  w^  interfered  with  die 
flndingB  of  the  refa«e. 

On  Qie  whole,  therefore,  we  reach  the  conclneion  ibat  there 
was  no  good  reason  for  dastnrbing  the  judgment  of  the  referee. 
This  large  daim  npon  the  estate  of  the  deceased  is  not  so  clearly 
justified  and  explained  in  the  evidence  as  w«  oould  have  wished, 
and  tiw  cirenmstatuns  are  such  as  to  compel  this  court  to  look 
npon  the  case,  if  not  with  suspicion,  certainly  with  anxiety,  yet 
after  careful  ezaanination  we  can  find  no  material  error  in  the 
original  decision. 

The  order  granting  a  new  trial  must  be  reversed  and  jndg- 
ntent  tor  plaintiff,  affirmed,  with  cents. 

All  concur,  eooept  Wtj-t^  and  Easl,  JJ.,  absent. 

Judgment  accordingly. 


SOLINGER  V.  EASIiE. 

83  N.  r.  393.    1880. 

Appeal  from  judgment  entered  npon  an  order  revermng  a 
judgment  for  plaintiff  upon  an  order  overmling  a  demurrer  to 
tiie  complaint.  The  jnd^nent  of  the  general  term  sustained  the 
demurrer  audi  dismissed  the  oompMnt. 

The  foots  appear  in  tiie  opinion. 

ANnBHWS,  J.  The  complaint  allies  in  substance  that  the 
plaintiff,  to  induce  the  defendants  to  unite  with  the  other  credi- 
tors of  Newman  &  B^iibard  in  a  oompo^tion  of  the  debts  of 
that  firm,  made  a  secret  bargain  with  them  to  give  them  his  nego- 
tiable note  for  a  portion  of  their  debt,  beyond  the  amount  to 
be  paid  by  tiie  ocHnposition'  agreement.  He  gave  his  note  pur- 
Boant  to  the  bargain,  and  thereupon  the  defendsnts  signed  the 
composition.  The  defendants  transferred  the  note  before  due  to 
a  bona  fide  bolder,  and  the  plaintiff,  having  been  compelled  to 
p^  it,  brings  Mob  action  to  reooror  the  money  paid.  The  c<Hn- 
pl^nt  also  alle^ea  that  the  plaintiff  was  the  broUier-in-kir  «C 
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Newman,  and  entertained  for  him  a  natural  love  and  affection, 
and  was  solicitous  to  aidi  him  in  effecting  the  oompromise,  and 
that  the  defendant^  knowing  the  facts,  and  taking  an  unfair 
adinoitage  of  their  pomtion,  extorted  the  giving  of  the  note  aa  a 
eolation  of  their  becoming  parties  to  the  oomposition. 

We  think  this  action  cannot  be  maintained.  The  agreement 
between  the  plaintiff  and  the  defendants  to  secure  to  the  latter 
p^'ment  of  a  part  of  their  diE4>t  in  excess  of  the  ratable  propor- 
tion payable  under  the  compo^tion  was  a  fraud  upon  the  other 
creditors.  The  fact  t^t  the  agreement  to  pa;  such  excess  was 
not  made  by  the  debtor,  but  by  a  titirdi  persoo,  does  not  divest 
the  transaction  of  its  fraudulent  character. 

A  composition  agreement  is  an  agreement  as  well  between  the 
creators  themselves  se  between  the  cieditois  and  their  debtor. 
'Etusb  creditor  agrees  to  receive  the  snm  fixed  by  the  agreement 
in  full  of  his  debt.  The  signing  of  the  agreement  by  one  credi- 
tor is  often  an  indncement  to  t^e  others  to  onito  in  it.  If  the 
compostion  provides  for  a  pro  rata  payment  to  all  the  credi- 
tors, a  secret  agreement,  by  which  a  friend  of  the  debtor  under- 
takes to  pay  to  one  of  his  creditors  more  than  his  pro  rata 
share,  to  induce  HiTn  to  nnito  in  the  composition,  is  as  much  a 
fraud  upon  the  other  creditors  as  if  t^  agreement  was  directly 
between  the  debtor  and  such  creditor.  It  violates  the  principle 
of  equity,  and  the  mutual  oon£dence  as  between  creditors,  upon 
whidt  the  agreement  is  based,  and  diminishes  the  motive  of  the 
creditor  who  is  a  party  to  the  secret  agreemait,  to  act,  in  view 
of  the  common  interest  in  making  the  composition.  Fair  deal- 
ing and  common  honesty  condemn  such  a  transaction.  If  the 
defendants  here  were  plainti£b  seeking  to  enforce  the  note,  it 
is  clear  that  they  could  not  recover.  Oockrfiott  v.  Bennett,  2 
Term  B.  763;  Leicester  v.  Rose,  4  East,  372.  TUss  illegality  of 
the  consideration  upon  well-settled  princdples  woold  be  a  good 
defense.  The  pluntiff,  although  he  was  ct^nizant  of  the  frand, 
and  an  active  partieipator  in  it,  would  nevertheless  be  allowed 
to  allege  the  ^ad  to  defeat  the  action,  not,  it  is  true,  out  of  any 
tenderness  for  him,  but  beoanse  courts  do  not  sit  to  give  relief 
by  way  of  enforcii^  illegal  contracts,  on  ibe  application  of  a 
party  to  the  illegality.  But  if  he  had  voluntarily  paid  the  note, 
he  ooold  not,  accordiing  to  the  geraeral  principle  a^tpliealile  to 


Digit  zed  by  Google 


80LINOER  V.  HARIA  301 

ezecated  oontraets  void  for  illegality,  bare  maintained  an  action 
to  recover  back  the  money  pwd.  The  aame  rule  which  would 
protect  him  in  an  action  to  enforce  the  note,  protects  the  de- 
fendants  in  resisting  an  action  to  recover  back  the  mon^  paid 
upon  it.    Nellia  v.  Clark,  4  Hill,  429. 

It  is  claimed  that  the  general  rule  that  a  party  to  an  illegal 
contract  cannot  recover  back  money  paid  upon  it  does  Dot  apply 
to  the  case  of  money  paid  by  a  debtor,  or  in  hia  behalf,  in  por- 
Buancc  of  a  secret  agreement,  exacted  by  a  creditor  in  fraud  of 
the  composition,  and  the  cases  of  Smith  v.  Bromley,  2  Doug.  696, 
note;  Smith  v.  Cuff,  6  Maule  &  S.  160;  and  Atkinson  v.  Denby, 
7  Hurl.  &  N.  934,  are  relied  upon  to  sustain  this  clAisn.  In  Smith 
V.  Brmnley  the  defendant,  being  the  duef  creditor  of  a  bank- 
rupt, took  out  a  commission  n^ainst  him,  but  aft«rwftrd  finding 
no  dividend  likely  to  'he  mad^  refused  to  sign  Hie  certificate 
unless  he  was  paid  part  of  his  debt,  and  the  plaintiff,  who  was 
the  bankrupt's  sister,  having  paid  the  sum  exacted,  brought  her 
action  to  recover  back  the  money  paid,  and  the  action  was  sus- 
tained. Lord  Mansfield  in  his  judgment  referred  to  the  statute 
5  Qeo.  II.  c.  30,  §  IX,  which  avoids  aU  contracts  made  to  induce 
a  creditor  to  sign  the  certificate  of  a  bankrupt,  and  said:  "Tbe 
present  is  a  case  of  a  tran^reeraon  of  a  law  made  to  prevent  op- 
predion,  either  on  the  bankrupt  or  his  family,  and  the  plaintiff 
is  in  the  ease  of  a  person  oppressed,  from  whom  moiKy  has  been 
extorted  and  advantage  taken  of  her  situation  and  coneem  for 
her  brother."  And  again:  "If  any  near  relation  is  induced  to 
pay  the  money  for  the  bankrupt,  it  is  taking  an  unfair  advan- 
tage and  torturing  the  compasBion  of  his  family."  In  Howson 
V.  Hancock,  8  Term  H.  575,  Lord  Kenyon  stud  t^t  Smith  v. 
Bromley  was  decided  on  the  ground  that  the  money  had  been 
paid  by  a  species  of  duress  and  oppression,  and  the  parties  were 
not  in  pari  delicto,  and  this  remark  is  fidly  soBtained  by  refer- 
ence to  Lord  Mansfield's  judgment.  Smith  v.  Cuff  was  an  se- 
tion  brought  to  reoover  money  pud  by  the  plaintiff  to  take  up 
his  noto  given  to  the  defendant,  for  the  balance  of  a  debt  owing 
by  the  plaintiff,  which  was  exacted  by  the  latter  as  a  oonddtioQ 
of  hia  signing  with  the  other  creditois  a  oompomtioa.  The  de- 
fendant D^otiated  the  note  and  tbe  plaintiff  was  compelled  to 
paj  it      The  plfuntiff  recovered.      Loidi  Elhm1x>iough  said: 
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"This  ia  not  a  case  of  par  delictum;  it  is  appTeaafm  (m  ibe  (Xke 
aide  and  snbmisBion  on  the  other;  it  never  caa  be  predicated  as 
par  delietnm  wli»%  (me  holds  the  rod  and  the  other  bova  to  it" 
AtkiosoD  V.  Deul^  was  the  ease  of  money  i>aid  directly  by  the 
debtor  to  the  creditor.  The  action  was  soBtained  on  the  aul^r- 
ity  of  Smith  y.  Bromley  and  Smith  v.  Caff. 

It  is  somevliat  diflScult  to  understand  how  a  debtor  who  aim- 
ply  pays  hia  debt  in  full  can  be  concddered  the  victim  of  opprea- 
won  or  extortion  because  such  payment  is  exacted  by  the  creditor 
as  a  oiHiditioD  of  his  mgmi%  a  compromise,  or  to  aee  how  both 
the  debtor  and  creditor  are  not  in  pari  delicto.  See  ronark  of 
Parke,  B.,  in  Higgins  t.  Pitt,  4  Ezch.  312.  But  the  cases  re- 
ferred to  go  no  further  than  to  hold  that  the  debtor  himself,  or 
a  near  rdaitive  who  out  of  C4»npaaaion  for  him  pays  money  apcot 
the  exaction  of  the  creditor,  as  a  condition  of  his  sigming  a  com- 
podti(ni^  m^  be  regarded  as  having  paid  under  dnreas  and  as 
not  equally  criminal  with  the  creditor. 

These  dedsione  caniicFt  be  upheld  on  tbe  ground  simply  that 
such  psyment  is  ^'ainst  public  policy.  Boobtless  tbe  role  de- 
clared in  these  eases  ten^  to  discourage  frandnlent  transactions 
of  this  kind,  but  this  is  no  legal  ground  for  allowing  one  wrong- 
doer to  recover  back  money  paid  to  another  in  pursuance  of  an 
agreement,  illegal  as  against  public  policy.  It  was  oonceded  by 
Lord  Mansfield  in  Smith  v.  Bromley,  l^at  when  both  parties  are 
equally  criminal  against  the  general  laws  of  public  policy,  tiie 
role  is  "potior  est  conditio  defendentis,"  and  Lord  KenyiXL  in 
Howsou  V.  Hancock,  said  that  there  is  no  ease  where  money  has 
been  actually  paid  by  one  of  two  parties  to  the  other  upon  an 
illegal  contract,  both  being  particeps  criminii,  an  action  has  been 
maintained  to  recover  it  back. 

It  is  laid  down  in  Cro.  Jac.  187,  that  "a  man  shall  not  avoid 
his  deed  by  duress  of  a  stranger,  for  it  hath  been  held  that  none 
shall  avoid  his  own  bond  for  the  imprisonment  or  danger  of 
any  one  than  himself  only."  And  in  Bobinaon  v.  Gould,  II 
Cu^.  57,  the  rule  was  applied  where  a  surety  sought  to  plead 
his  own  coerdon  as  growing  out  of  the  fact  that  his  primnpal 
was  suffering  illegal  imprisonment  as  a  defense  to  an  action 
brought  upou'  the  cA>ligation  of  the  surety  given  to  secure  his 
principal's  release.    But  tbe  rule  in  Cro.  Jac.  has  been  modified 
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SO  aa  to  allow  a  father  to  plead  the  dnreas  of  a  child,  or  a  Ima- 
band  the  duress  of  his  wife,  or  a  child  the  duress  of  the  parent 
Wayne  v.  Sands,  1  Freem.  351 ;  Baylie  v.  Clare,  2  Brownl.  & 
G.  276;  1  RoHe,  Atr.  687;  Jacob,  Law  Diet.  "I>tiress." 

We  aee  no  ground  uptm  which  it  can  be  hftld  that  the  plaintiff 
in  this  case  waa  not  in  par  delictum  in  the  transaction  with  the 
defendants.  So  far  aa  tho  eomplaint  shows,  he  was  a  volunteer 
in  ent^ing  into  the  fraudulent  agreement.  It  is  not  even  alleged 
tliat  be  acted  at  the  reqnest  of  the  debtor.  And  in  respect  to 
the  claim  of  duress,  upon  which  Smitii  ▼,  Bromley  was  decided, 
we  are  of  opioioD  that  the  doctrine  of  that  and  Uie  subsequent 
oases  referred  to  can  only  Iw  asserted  in  bebalf  of  the  debtor 
himself,  or  of  a  wife  or  hosband,  or  near  relative  of  the  blood 
of  the  debtor,  who  initerveiKs  in  his  behalf,  and  that  a  person  in 
the  situation  of  "Qie  plaintiff,  remotely  related  by  marriage,  with 
a  debt<n*  who  pays  monfy  to  a  creditor  to  indace  him  to  sngn  a 
oompoffition,  c&mwt  be  deemed  to  have  paid  under  dures  by 
reason  mmply  of  that  relationahip,  or  of  the  interest  which  he 
might  naturally  take  in  his  relative's  affairs. 

The  plainttiff  cannot  complain  f)ecanse  the  defendants  negoti- 
ated the  note,  so  aa  to  shut  out  the  defense,  which  he  would 
have  had  to  it  in  the  hands  of  the  defendants.  The  negotiation 
of  the  note  was  contemplated  when  it  was  given,  as  the  vordB 
of  negotisbillty  show.  It  is  possible  that  the  plaintiff  while  the 
note  was  held  by  the  defendants  mi^t  have  maintained  an  action 
to  restrain  the  transf^,  and  to  onnpel  its  cancellation.  Jack< 
man  v.  lUBtdiell,  13  Yes.  581.  But  it  is  onnecessary  to  deter- 
mine that  question  in  this  case.  The  pluntiff  having  paid  the 
note,  although  under  the  coercion  resulting  from  the  transfer, 
tite  taw  leaves  him  where  the  transaction  haa  left  him. 

The  iodgment  should  be  affiimed. 

All  eoneur. 

Judgment  affirmed. 
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MAETIN  V.  PUNK. 
75  N.  Y.  134.    1878. 

Chdboh,  C.  J.  lie  fads  in  this  case  are  snbstanitiaUy-  nndis- 
pated,  as  found  }>y  the  judge  before  vitom  the  case  was  tried. 
The  intestate,  Mrs.  Boone,  in  1866,  deposited  in  the  Citizens* 
Savings  Bank  $500,  declarii^  at  the  time  that  she  wanted  the 
account  to  be  in  trust  for  IdUie  WiUard,  who  is  the  plaintiff. 
The  account  was  so  entered,  and  a  pafs-book  delivered  to  the 
intestate,  which  oont^ed  these  eiLtries:  "The  CitLsens'  Sav- 
ings Bank  in  account  with  Susan  Boone,  in  trust  foe  LiUie  Wil- 
lard.    1866,  March  23,  $500." 

A  deposit  of  the  same  amount  and  in  the  same  ntsimer  was 
made  in  truat  for  Eate  WiUard,  now  Mrs.  Brown.  This  money 
belonged  to  the  inibeetate  at  the  time  of  the  deports.  The  plaintiff 
and  Mis.  Brown  are  sixers,  and  were  at  the  time  of  the  age, 
respectively,  of  dghteen  ani  twwity,  and  were  distant  relatives 
of  the  intestate,  their  mother  beii^  a  second  consin.  The  intes- 
tate retained  possession  of  the  pass-books  tmitil  her  death  in'  X875, 
and  the  plaintiff  and  hsv  sister  were  ignorant  of  the  deposits 
until  after  tiiat  event.  The  mon^  remained  in  the  bank  with 
its  accumnlated  interest  until  the  death  of  the  intestate,  except 
that  she  drew  out  oae  year's  interest  Mrs.  Brown  asigned  to 
the  plaintiff  her  interest  in  the  depoffit  purporting  te  have  been 
made  for  her  *ben^t,  and  the  action  is  brought  againrt  tiie  ad- 
ministrattnr  of  the  intestate  and  the  bank  for  the  delivery  of  the 
pasB-IxK^  and  the  recovery  of  the  money.  The  questitm  involved 
has  been  very  much  litigated,  and  many  refinements  m^  be 

•See  Beca.  1161-1180,  Vol.  8,  Cyclopedia  of  Law. 
tSee  8«»  1171-1179,  Vol.  8,  Cyclopedia  of  Law. 
804 


Digit  zed  by  Google 


MAKTIN  T.  PCNK  305 

found  in  the  bot^  in  Te^)ect  to  it.  Many  cases  have  been  found 
difflcuit  of  solution,  not  ao  much  on  scconnt  of  the  general  prin- 
ciples  which  should  govem,  as  in  applying  those  printnples  to  a 
particulaT  state  of  facts.  It  ia  clear  that  a  person  sni  juna,  act- 
ing freely  and  with  fnll  knowledge,  has  the  pow«r  to  make  a 
volontary  gift  of  the  whole  or  any  pert  of  his  property,  while 
it  is  well  settled  that  a  mere  iutestion,  whether  expressed  or 
not,  is  not  sufficient,  and  a  Toloittary  promise  to  make  a  gift  is 
nudum  pactmn^  and  of  no  binding  force.  Kekewich  t.  Man- 
ning, 50  Eng.  Ch.  175,  and  cases  cited.  The  act  constituting 
the  transfer  most  be  oonemnnffited^  and  not  remain  incomplete, 
or  rest  in  mere  intention,  and  this  is  the  rule  whether  the  gift 
is  by  delivery  only,  or  by  the  creation  of  a  trust  in  a  third  per- 
son, or  in  creating  tiie  donor  himself  a  trustee.  Enough  must 
be  done  to  pass  the  title,  although  when  a  trust  is  declared^ 
whether  in  a  tiiird  person  or  the  donor,  it  is  not  eBsemtial  that 
the  property  should  be  actually  possessed  by  the  cestui  que  trust, 
nor  is  it  even  essential  that  the  latter  diould  be  informed  of 
the  tmst  In  Milrc^  t.  Lord,  4  De  Gex,  F.  &  J.  264,  Lord 
Chief  Justice  Tomer,  who  adopted  the  most  ligid  oonstruction 
of  trusts,  in  deliveiing  an  opinion  against  the  validly  of  the 
trust  in  that  ease,  laid  down  the  general  pris^ples  as  accurately 
perhaps  as  is  practicable.  He  said:  "I  take  the  Uiw  of  this 
court  to  be  well  settled,  that  in  order  to  render  a  volnntary  set- 
tlement valid  and  effectual  the  settler  must  hare  done  every- 
thing which  according  to  the  nature  of  the  property  comprised 
in  the  settlement  was  necessary  to  be  done  in  order  to  transfer 
the  property,  and  render  the  settlemrail  binding  upon  faim.  Ha 
may  of  course  do  tins  by  actually  transforing  the  property  to 
the  penKHis  for  whom  he  intended  to  provide,  and  the  provi- 
sion will  then  be  effectual,  and  it  will  be  equally  effectual  if  he 
transfer  l^e  property  to  a  trustee  for  tfae  purpose  of  the  setUe- 
m^it,  or  declare  that  he  himself  boldb  it  in  trust  for  those  pur- 
poses, and  if  the  property  be  personal,  the  trust  m^,  I  appre- 
hend, be  declared  either  in  writing  or  by  parol." 

The  contention  of  the  defendant  ia  that  the  transaction  did 
not  transfer  the  property,  and  ih&t  there  waa  no  sofBcient  dec- 
laration of  trust,  and  that  hy  retaimng  the  pass-books  the  in- 
testate never  parted  with  the  oonrtrol  of  the  proper^.    If  what 
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she  did  was  sufficient  to  conatitote  herself  ft  Imstee,  it  mnBt 
folloir  that  whatever  control  she  retained  would  be  exercised  as 
trustee,  and  the  right  to  exercise  it  would  not  he  neoeesarily  in- 
Cfmsistent  with  the  completeness  of  l^e  tmsL  The  qaestion  in- 
volving substantially  the  same  fiiCts  has  been  several  times  be- 
fore different  coorts  of  the  state,  and  in  every  instance  the 
transaotion  has  been  Hustained  as  a  good'  gilt. 

The  case  of  Wetael  before  Smrogaite  Bradft>rd,  and  MilJs- 
pangh  V.  Patnun,  16  Abb.  Prac  380,  were  deposits  in  tbe  same 
form,  and  in  the  former  the  cestui  qve  trust  had  no  notice  of 
the  deposit,  and  in  both  cases  the  gift  was  heJd  effectoaL  In 
&nith  V.  Lee,  2  Tlumip.  &  C.  591,  mon^  was  deposited  with 
the  defendant,  and  a  note  taken  payable  to  the  depositor  for  an- 
otlier  person,  and  it  was  held  that  the  depositor  oonstjtnted  him- 
self a  trustee.  The  case  of  Eelly  v.  Manhattan  Inst  for  Savings 
(not  reported)  was  a  special  term  decision  of  the  New  York 
ocmmon  pleas  before  BcAiinson,  J.,  where  precisely  sach  a  de- 
posit was  made  as  in  this,  and  it  was  upheld  as  ea  absolate  gift. 
These  decinons,  ^though  not  contrt^ling  nptm  this  court,  are 
entitled  to  respect,  and  they  show  the  tendiency  of  the  judicial 
mind  to  give  these  transaictions  the  effect  which  <hi  their  faoe 
they  import  So  in  Minor  v.  Bogera,  40  Oonn.  512,  a  similar 
deposit  was  nphdd  as  a  declaraition  of  trust.  Pabe,  J.,  noticed 
the  point  urged  there  as  here  of  the  retention  of  the  paas-bo(^ 
and  said:  "She  retained  possesion  therefore  because  the  de- 
posit was  made  in  her  name  as  trustee,  and  not  because  she  had 
not  given  the  beneficial  initerest  of  the  deposit  to  the  plaintiff," 
and  in  that  case  the  depositor  had  drawn  out  the  depant,  and 
the  action  was  sustained  i^ainst  her  administrator.  So  in  Bay 
T.  Simmons,  11  B.  I.  266,  the  facts  were  premely  liko  the  case 
at  bar,  except  that  the  cettui  que  trust  was  informed  of  the 
gift,  and  the  court  held  the  trust  valid. 

But  the  supreme  court  of  Abissachasetts  in  two  oases  (Bra- 
hmok  V.  Boston  Five  Cent  Sav.  Bank,  104  ISasB.  228,  and  Clark 
T.  Glarfc,  108  Mass.  522)  seean  to  hold  a  different  doctrine.  In 
the  first  case  the  circumstances  were  deemed  conirdling,  id- 
verse  to  an  intent  to  create  a  trust,  and'  in  the  last,  trini^  was 
similar  in  its  facta  to  l^s,  the  court  express  the  opinion  that 
the  trust  was  not  oconplete,  but  without  giving  any  reason  for 
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flw  opinion.  The  last  decision,  althongh  entitled  to  great  re- 
spect, is  exceptional  <to  tbe  general  cnrr^t  of  authority  in  this 
country. 

In  the  Engli^  courts  I  do  not  £nd  any  case  where  these  pre- 
cise facts  appeared,  but  the  cases  are  numerooa  where  the  gen- 
eral principlee  have  been  cMwrately  discnssed  and  applied  to 
particular  facts.  It  is  only  deemed  neceeaary  to  refer  to  a  few 
of  theoL  In  RicihardBiHi  t.  Rietwerdson',  L.  R  3  Eq.  Cas.  684, 
it  was  bdd  that  an  instrument  executed  as  a  present  and  conir 
plots  assignment  (not  'bdn^  a  mere  contract  to  asffign  at  a 
future  day)  is  equivalent  to  a  declaration  of  trust.  Moi^^an  t. 
Malleson,  L.  B.  10  Eq.  Gas.  475,  was  decided  upon  this  prin- 
ciple, and  is  •an  extreme  case  in  support  of  a  decl:aration  trust 
It  appeared  that  the  testator  gave  to  his  medical  attendant  tbe 
following  memorandum:  "I  hereby  give  and  mabe  over  to  Dr. 
Morris,  en  Indian  hond^  No.  D506,  valoe  £1,000,  as  some  tc^en 
for  all  his  very  kind  attention  to  me  daring  my  illness."  This 
was  Iield  to  constitute  iiie  testator  a  trustee  for  Dr.  Morris  of 
Gts  bond  which  was  retwned  by  him.  These  cases  are  com- 
mented upon,  and  the  latter  somewhat  criticized  in  Warriner  v. 
Bc^eiB,  Lu  E.  16  Eq.  340,  bnt  .9ir  James  Baocm,  in  deliverii^  tiia 
opinion,  sabstautial^  adheres  to  the  general  rule  before  stated. 
He  requires  only  "that  tbe  donor  or  grantor,  or  whatever  be 
may  be  called,  should  bave  absolutely  parted  with  that  interest 
which  had  been  bis  np  to  iha  time  of  tbe  declaration — should 
have  effectually  changed  his  right  in  that  respect,  and  put  tiw 
property  ont  of  lus  power,  at  least  in  the  way  of  interest."  This 
case  was  decided  against  the  validity  of  tbe  trust,  mainly  upon 
the  ground  that  'the  memoranda  produced'  ver«  up<Hi  their  faco 
testamentary  ia  character.  In  Pye's  Case,  16  Ves.  140,  money 
was  transmitted  to  an  agent  in  France  to  pun^tase  am  annaitr 
for  a  lady.  Owing  to  circumstances  which  the  agent  supposed 
prevented  its  purchase  im  her  name,  he  purchased  it  in  the  name 
of  the  principal.  When  the  latter  learned  this  fact,  he  executed 
and  transmitted  to  the  ageoit  a  power  of  attorney  to  transfer  tbe 
annuity,  but  before  its  'arrival  tbe  principal  died.  Lord  Eldon 
held  that  a  declaration  of  trust  was  established. 

Wbeatley  v.  Purr,  1  E«en,  551,  is  quite  analogous  to  tbe  ease 
at  bar.    A  testatrix  directed  her  brot»n  to  jdaoe  £2,000,  in  tin 
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joint  name  of  t^  plaimtifEs,  and  herself  as  a  trustee  tor  the 
plaiatiffB.  The  sum  was  placed  to  the  account  of  the  testatrix 
alone,  as  trustee  of  the  plalntiffB,  and  a  promissory  note  was 
given  by  them  to  her  as  such  trustee.  The  mAe  remained  in  her 
possession  until  her  death,  when  her  executor  received  the 
money.  It  was  held  that  the  transaction  amounted  to  a  com- 
plete declaration  of  trust. 

Mr.  Hill,  in  his  -work  <m  Tmstees,  after  saying  "that  it  is 
extreonely  t£fBcult,  in  the  presort  state  of  authorities,  to  define 
with  accuracy  the  law  affecting  this  very  intricate  aiibject,"  lays 
down  the  followii^  as  the  result;  "When  the  author  of  the 
voluntary  trust  is  posseesed  of  the  legal  interest  in  the  property, 
a  clear  declaration  of  trust  contained'  in  or  accompanying  a 
deed  or  act  which  pa«es  the  legsd  estate  will  create  a  perfect 
executed  trust,  and  so  a  deelaraticm  or  direction  by  a  par4y 
that  the  property  aball  be  held  in  trust  for  the  object  of  his 
bounty,  though  unaccompanied  by  a  deed  or  other  act  divesting 
himself  of  thb  legal  estate,  is  an'  executed  trust."  Hill,  Trus- 
tee^ 130. 

If  there  a  a  valid  declaration  of  trust,  that  is  Bufflci«it  of  it- 
self, I  apprehend,  to  transfer  the  tHle,  but  the  difficulty  is  in 
determining  what  constitutes  such  a  declaration,  and  whether  a 
mere  formal  transfer  of  the  property,  as  in  the  case  of  the  medi- 
cal att^idant,  is  suffident,  is  a  que^on  uptm  which  there  is  some 
difference  of  opinion.  No  particular  form  of  words  is  necessary 
to  constitute  a  trust,  while  the  act  or  words  relied  upon  most  be 
unequivocal,  implying  that  the  person  holds  the  pr^erty  as 
trustee  for  another. 

Let  us  now  consider  the  case  in  hand.  In  form  at  least  the 
title  to  the  money  was  changed  from  the  initestste  individually 
to  her  as  trustee.  She  stated  to  the  bank  that  she  deoired  the 
money  to  be  thus  deposited^  It  wss  so  done  hy  her  direction, 
aad  she  took  a  voucher  to  herself  in  trust  for  the  plEuntdff.  Upon 
these  facts  what  other  intent  can  be  imputed  to  the  intestate 
than  such  as  her  acts  and  declarations  imported,  and  did  they 
not  import  a  trust  T  There  was  no  contingency  or  uncertainty  in 
the  circmnstances,  and'  I  am  unable  to  see  wherein  it  was  incom- 
plete. The  money  was  deposited  unqualifiedly  and  absolutely  in 
trust,  and  the  intestate  was  the  tmstee.    It  would  scarcely  have 
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been  stronger  if  riie  had  written  in  tlLe  pasEpbook:  "I  hsTthy 
declare  that  I  have  deposited  tliis  money  for  the  benefit  of  tbe 
plaintiff  and  I  hold  the  same  as  trustee  for  her." 

This  would  have  be^i  a  plam  declaration  of  trust,  and  accont- 
panied  as  it  was  with  a  formal  transfer  to  heiaelf  in  the  capoci^ 
of  trustee,  would  have  been  deemed  saffieient  uader  the  most 
rigid  rules  to  be  found  in  any  of  tbs  authorities.  It  seenu  to 
me  that  this  was  tbe  neoeesary  legal  inteo^nait  of  the  transac- 
ticm,  and  thai  it  was  snfScient  to  pass  tibe  Intle.  The  retention 
of  the  pass-book  was  not  Deoeesarily  inooneiatenit  wilih  this  oon- 
stmction.  She  most  be  deemed  <to  have  retained  it  as  trustee. 
The  book  was  not  tlw  property,  but  only  the  vondier  for  the 
property,  which  after  ^tbe  deposit  conusted  of  the  debt  against 
the  bank. 

There  are  maBy  oaees  where  the  instrument  creating  the  trust 
has  been  retained  by  the  airthor  of  it  until  his  death,  especially 
when  he  made  fadmself  the  trustee,  and  yet  the  trust  snstadned. 
Erton  V.  Scott,  6  Sim.  31;  Fletcher  v.  Fletdier,  4  Hare,  67; 
Souverbye  v.  Arden,  1  Johns.  Ch.  240;  Bunn  v.  Winthrop,  Jd., 
329.  This  eircTunstance,  among  others,  has  been  comnctered  npoQ 
the  qoestion  of  intent,  but  is  never  deemed  decinve  against  the 
validity  of  the  trust.  7d.  See  Hill,  TrnBtees,  supra.  Some  ocoi- 
ftision  has  been  created  by  judicial  expresEOon,  that  the  acthor 
of  such  a  trust  must  do  all  in  his  power  to  carry  ont  his  inten- 
tion, that  the  nature  of  the  property  will  admit  of.  This  general 
proportion  requires  some  qualification.  Id  this  ease  the  intes- 
tate mi^  bave  notified  the  objects  of  her  bounty,  bat  tills  is 
not  r^arded  as  indispensable  by  any  of  the  autlwrities,  and  Ae 
might  have  made  tite  deposits  in  their  name,  and  delivered  to 
them  tbe  books,  or  ddivered  to  them  the  money.  The  rule  does 
not  require  that  the  gift  shall  be  made  in  any  particular  way, 
it  only  requires  that  ^umgh  diall  be  done  to  transfer  the  title 
to  the  property,  and  one  of  tbe  modes  of  doing  this  is  by  an  uni- 
equivocal  declaration  of  trust  In  Bicbardsoii  v.  Bicbardson, 
tupra,  the  court,  in  noticing  this  point,  sadd:  "Beliance  is  often 
placed  on  the  eircumstance  that  the  assigiror  has  done  all  he 
can,  and  that  there  is  no^ting  remaining  for  ham  to  do,  and  it 
is  contended  that  he  must  in  t^iat  case  only  be  taken  to  have 
ntade  a  complete  and  effectual  aseagmnent.    But  tbat  is  not  the 
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•onnd  doctrine  gd  trideh  Hie  case  rests ;  for  if  there  be  an  actiul 
declaration  of  tmst,  alUion^  the  aa»gnor  has  not  done  all  that 
he  could  do — ^for  example,  aHboagh  he  has  not  ^ven  notice  to 
the  assif^ee — yet  the  interest  is  held  to  have  eSectnally  passed  as 
betw€i^i  the  donor  and  donee.  The  difference  mnst  be  rested 
simply  <m  this;  «(ye  or  no,  has  he  «on8tituted  himself  a  tmstee." 
Am  notice  to  the  cestui  que  trust  was  not  necessai?,  and  as 
tile  retecrtioD  of  the  pass-boofes  was  not  inconsistent  with  the 
t^impletenea  of  the  act,  the  case  is  peculiarly  one  to  he  deter- 
nnned  by  this  teat:  did  the  intestate  comtitate  faeraelf  a  tmsteeT 
Aftw  a  careful  oonaderation  of  the  case  m  eonncction  with  the 
establidied  rules  applicable  to  the  stfrjeot,  and  the  aativrities,  I 
think  this  queflti<Bi  must  be  answered  in  the  affirmative.  It  was 
not  done  in  eicpFess  formal  terms,  but  sach  is  the  fair  legal  im- 
port of  the  transaction.  I  have  considered  the  case  thus  far 
upon  wbait  appears  fnHn  the  face  of  the  transaotioa,  without 
evidence  aliunde,  bearing  upon  the  intent.  It  is  not  necessary  to 
decide  that  surrounding  circamstaiicee  may  not  be  shown  to  vary 
or  explain  the  apparent  charactetr  of  the  acta,  and  the  intent 
witii  which  they  were  done.  The  facts  developed  may  not  be  so 
unequivocal  as  to  be  regarded  as  conclusive.  It  is  sufBcient  to 
BE^  that  there  is  no  finding  of  an  intuit  contrary  to  the  ereatioa 
of  a  trust,  and  the  facts  fonnd  do  not  estaiblieh  such  an  adverse 
intent.  But  lookii^  at  the  evidence  it  is  fairly  mferable  that  tbe 
intestate  designed  that  tbe  {daintiff  and  her  sister  should  have 
the  benefit  of  these  deposits,  and  there  are  snne  cireamstanoes 
from  which  an  inference  may  be  drawn  that  she  regarded  the 
gifts  as  fixed  amd  complete.  The  <nrcnmstanoe  that  she  did  not 
intend  that  the  objeota  of  her  bounty  ahoold  know  of  her  gift 
until  after  her  death  is  not  inconsistent  with  it,  and  1^  most 
that  can  be  said  is  that  she  may  have  believed  that  the  deposits 
migbt  be  withdrawn  during  her  life,  and  the  money  converted 
to  her  own  use.  It  is  not  clear  that  she  entertained  such  a 
belief,  but  if  she  ^d,  it  would  not  change  the  legal  effect  of  her 
acts. 

The  jucfen'^it  must  be  affirmed. 

All  ocmcnr  exo^t  Mnjjs  and  Eakl,  JJ.,  ahaeot  at  STgument 
Jvdgm^t  affirmed. 
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HOLLAND  ET  AL.  t.  ALCOCK  BT  AL. 
106  N.  ¥.  312;  16  N.  E.  305.  _   1888. 

Appeal  from  general  term,  anpreme  court,  Seocmd  deportment. 

Action  by  Mary  Holland,  Ellen  B&gley,  Oatherine  Aloock, 
Ann  Bagley,  Tliomaa  Bagley  and  Mary  Hanley,  heirs  at  law 
and  next  of  kin  of  Thomas  Qmmin^,  deceased,  against  Henry 
Alcock,  impleaded  with  Frederick  Smyth,  as  executors  and  tms- 
tees  under  Hat  will  of  Thomas  Gunning,  to  declare  void  tSie 
residuary  clause  in  snch  will  because  of  the  indefinite  designa- 
tion of  the  beneficiaries  therein.  Judgment  at  special  term  for 
plaintifiEB,  and  at  general  term  for  defendants.    Plaintifib  appeaL 

Bapallo,  J.  The  third  clause  of  the  testator's  will  is  in  the 
following  words:  "All  the  rest,  residue,  and  remainder  of  my 
estate  I  give  and  bequeath  to  my  said  executors,  to  be  applied  by 
them  for  the  purpose  of  having  prayers  offered  in  a  Bomaa 
Catholic  C^urch^  to  be  by  l^em  selected,  for  the  repose  of  my 
soul,  and  the  souls  of  n^  family,  and  also  the  sools  of  all  others 
who  may  be  in  purgatory."  The  validrty  of  this  clause  is  the 
question  now  presented  for  adjudicaUon.  The  action  is  brought 
by  five  nieces  and  a  nephew  of  the  testator,  who  claim  to  be  his 
next  of  kin  and  heirs  at  law,  and,  as  fnv^,  entitled  to  his  resid- 
uary estate  in  case  tfae  disposition  thereof  attempted  to  be  made 
by  the  third  clause  of  the  will  is  adjudged  to  be  invalid.  The  es- 
tate consists  wholly  of  p^-sonal  property,  and  amounted  at  the 
time  of  the  testator's  death,  in^  1882,  to  albmit  the  sum  of  $28,000. 
By  the  second  clause  of  his  will  the  testator  devised 
and  bequeathed  all  his  estate,  real  and  peraonal,  to 
his  executors,  in  trust  for  the  uses  and  purposes  set 
forth  in  the  will,  which  were  to  pay  certain  legatnes, 
amounting  in  the  aggr^ate  to  aibout  $16,500,  and  to 
apply  the  residue  as  directed  in  the  third  clause,  before  re- 
cited. That  olaose  must  therefore  be  regarded  as  creating,  or 
attempting  to  create,  a  trust  of  i>ersonal  property  for  the  pur- 
pose specified  The  plainti£Es  clnm  that  the  trust  thus  attempted 
to  be  created  is  void;  that  as  to  the  residuary  estate  I2ie  testator 
died  intestate;  and  that  diatribntion  thereof  should  be  made 
among  the  next  of  kin,  etc    Tha  defendtutt  Alcock,  one  of  the 
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executors,  demorred  to  ibs  oomplaint.  At  special  term  the  de- 
murrer was  oTermled,  and  the  pl&intifb  had  judgment.  On 
appeal  to  the  general  term  the  judgment  was  reversed,  and  judg- 
ment was  rendered  in  favor  of  the  defendaot  Aleock,  t^nis  affirm- 
ing the  validity  of  the  third  clflose  of  the  wilL  The  plaintiffa 
now  appeal. 

Some  of  the  points  involved  in  the  case  now  before  us  were 
passed  apon  in  the  late  case  of  Oilman  v.  McArdle,  99  N.  T. 
451,  2  K  E.  164.  In  that  case  the  deceased  had  in  her  lifetime 
placed  in  the  hands  of  the  defendant  a  som  of  money,  on  his 
promise  to  apply  it  to  certain  purposes  during  the  lifetime  of 
the  deceased  and  of  her  husband,  and  after  the  death  of  both  of 
tlteni  to  pay  their  funeral  expenses,  etc.,  and  to  expend  what 
should  remain  in  procuring  Roman  Catholic  masses  to  be  said 
for  the  repose  of  tbeir  souls.  This  court  declined  to  decide 
whether  a  valid  trust  had  beoi  ereated  in  respect  to  the  surplus, 
there  being  no  ascertained  or  ascertainable  beneficiary  who 
could  enforce  it;  and  i^e  majority  of  the  court  expressly 
reserved  its  opinion  upon  that  question,  disposing  of  the  case 
upon  the  ground  that  a  valid  contract  inter  vivos,  to  be  per- 
formed after  the  death  of  the  promisee,  bad  been  established, 
that  there  was  nothing  illegal  in  the  purpose  for  which  the  ex- 
penditure was  contracted  to  be  made,  and  that  there  was  no 
want  of  definiteness  in  the  dnty  assumed  by  the  pronrisor;  and 
we  held  that  as  there  had  been  no  breach  of  the  contract,  but 
the  promisor  was  ready  and  willing  to  perform,  be  was  entitled, 
as  against  the  legal  representatives  of  the  promisee,  to  retain 
the  consideration.  The  point  upon  which  tlie  majority  of  the 
court  in  the  case  last  cited  reserved  its  decision  is  now  again 
presented.  There  is  no  contract  inter  vivos,  but  the  will  ex- 
pressly bequeaths  tbe  fund  in  question  to  the  executors,  in  trust 
for  the  purposes  therein  specified ;  one  of  which  ia  to  apply  the 
retridnary  estate  to  the  purpose  of  having  prayers  offered  in  a 
Soman  Catholic  Church  for  the  repose  of  the  souls  of  the  teffta- 
tor,  of  his  family,  and  of  all  others  who  may  be  in  purgatory. 
It  is  claimed  that  this  disposition  contains  all  the  elements  of  a 
valid  trust  of  peroonal  property,  that  there  are  definite  and  com- 
petent trustees,  that  tbe  purpose  of  the  trust  is  lawful,  and  that 
it  is  sufficiently  definite  to  be  capable  of  being  enforced  by  a 
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eonrt  ot  equity,  aa  the  court  eoald  decree  the  payment  of  the 
fond  to  a  Kfsnan  Catholic  C^mrch  or  Chorches  for  the  purpose 
directed  by  the  will.  But,  if  all  this  should  be  ooueeded,  there 
is  atill  one  important  element  keking.  There  is  no  baieficiary 
in  existence,  or  to  come  into  existence,  who  is  intere&ted  in^  or 
can  demand  the  execution  of,  the  trust.  No  defined  or  aseertain- 
aible  living  person  has,  or  ever  eau  have,  any  temporal  interest 
in  its  performance ;  nor  is  ai^  incorporate  churcih  de^gnated  so 
as  to  entitle  it  to  claim  any  portion  of  the  fund  The  afosenoe  of 
a  (tefined  beneficiary  is,  as  a  general  rule,  a  fatal  objeotion  to 
any  attempt  to  creaie  a  valid  tnurt.  It  is  said  by  Wrigbt,  J., 
in  Levy  v,  Jjevy,  33  N.  T.  107,  that,  "If  there  is  a  single  posta- 
late  of  the  common  law  estaiblished  by  an  onbndten  line  of  de- 
cision, it  is  that  a  trust  without  a  certain  beneficiary,  w^o  oan 
claim  its  enforcement,  is  void,  whether  good  or  bad,  wise  or 
nnrwise."  It  is  only  in  regard  to  the  elaas  of  tmsts  known  as 
"charitable"  that  a  different  rule  has  ever  prevealed  in  equity 
in  Eagland,  and  still  prevails  in  some  of  oar  sister  states. 
Whether  the  English  doctrine  of  charitable  uses  and  trusts  pre- 
vails in  this  state  will  be  considered  hereafter.  In  all  otiier 
cases  Ube  rule  as  stated  by  Judge  Wright  is  universally  recog- 
nized, both  in  law  and  in  equity. 

It  is  claimed  that  the  trust  now  under  review  is  not  void  ac- 
cording to  the  general  rules  of  law  for  want  of  e  defined  benefi- 
ciaiy,  because  the  trust  is  for  the  purpose  of  having  prayers 
offered  in  a  Roman  Catholic  Church  to  be  selected  by 
the  executors.  It  is  contended'  that  this  is  in  effect 
8  gift  to  such  Roman  Catholic  Church  as  the  executors  AbH. 
select,  inasmuch  as  the  money  to  be  expended-  for  tiie  masses 
wouli^  according  to  the  usage,  he  payahle  to  the  church  or 
churches  where  they  were  to  be  scJ^muized,  and  therefore,  as 
soon  as  the  selection  is  made,  the  designated  church  or  churches 
will  be  the  beneficiary  or  beneficiaries,  and  entitled  to  the 
payment;  that  the  trust  is  therefore,  in  substance,  to  pay  the 
fund  to  such  Roman  Catholic  Church  or  Churches  as  ibe  execu- 
tors may  select ;  and  that  a  duly  incorporated  church,  capable  of 
receiving  the  bequest,  must  be  deemed  to  have  been  int^tded. 
Passing  the  oritieisuui  to  which  the  assumptions  contained  in 
this  proposition  are  subject,  and  comridering  the  trust  as  if  it 
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bad  been  in  foim  to  pay  over  tbe  food  to  mwii  Roman  CaDiolie 
Clmrdi  as  the  executors  might  select,  to  dsttay  Ae  expntae  of 
offering  prayers  for  the  dead,  the  objection  of  ind^niteness  in 
the  ben^eiary  would  not  be  removed.  The  case  of  Power  v. 
Oaasidy,  79  N.  T.  602,  is  rdied  upon  1^  the  respondents  as  Ernp- 
portii^  their  claim.  In  that  case  the  bequest  was  of  a  fond  to 
the  executors  in  trust,  to  be  divided  by  tiiem  among  such  Romui 
Oatbolie  charities,  institutions,  schools,  or  charities  in  tlie  city 
of  New  Tork  as  a  majority  of  the  ezecutoTB  should  decide,  arad 
in  eruch  proportions  as  they  might  tJkink  proper.  The  opimon  of 
the  court  by  liGller,  J,,  tu)lds  that  giving  full  force  and  effect  to 
the  rale  that  the  object  of  tbe  trust  must  be  certain  and  well 
d^ned';  thait  tiie  beneficiaries  must  be  eitber  named,  or  capalble 
of  being  ascertained,  within  the  rules  of  law  applicable  to  aach 
eases ;  and  that  the  trusts  must  be  of  such  a  nature  that  A  court 
of  equity  can  direct  their  execution,  and  making  no  exceptitm  in 
favor  of  charitable  uses, — the  bequest  should  be  upheld,  as 
coming  within  tie  general  rule;  that  tbe  clause  designates  a 
eertaiD  elm  of  objects  of  tbe  testator's  bounty,  to  which  he 
might  have  made  a  valid  direct  bequest,  and  that  by  conferring 
power  upon  his  executore  to  designate  the  organizations  whic^ 
should  be  enidtled  to  participate,  and  the  proporticoi'  which  each 
should  take,  he  did  not  impair  the  legality  of  tbe  provision,  so 
long  as  the  OTganizations  referred  to  had  an  existence  recognized 
by  law,  and  were  capaible  of  taking  and  could  be  ascertained; 
that  tbe  evidence  showed  that  at  the  time  of  the  execution  of 
the  will,  and  of  the  testator's  death,  there  were  in  the  city  of 
New  York  incorporated  institutions  of  the  class  referred  to  in 
the  will,  and  that  a  pwtion  of  these  had  been  designated  by 
a  majority  of  the  executors ;  that  none  but  incorporated  institu- 
tions could  lawfully  have  been  selected,  and  that,  even  if 
the  executors  bad  failed  to  m^e  a  selection  or  apportionment, 
tiK  court  would  have  had  power  to  decree  the  execution  or  the 
trust,  there  beii^  no  difficulty  in  determining  what  institutions 
came  withdn  the  class  described  by  tbe  testator.  It  must  be 
observed  that  in  the  ease  cited  tbe  benefiinaries  were  confined  to 
Boman  Catholic  institutions  of  a  certfdn  elafe  in  the  city  of  New 
Tork.  These  were  necessarily  limited  in  number.  By  1  Rev. 
St.  p.  734,  §  97,  it  is  provided  that  a  trust  power  does  not  cease 
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to  be  imperative  when  the  grantee  has  tbe  right  to  select  au^, 
and  exclude  others,  of  tlu  persons  designated  as  tbe  objects  of 
tiie  tnurt;  by  section  99,  tbat,  wbea  tbe  terma  of  t^e  power  im- 
port that  the  estate  or  fond  is  to  be  ^stribated  between  the 
persons  designated  in  aneh  manner  or  proportions  as  the  trus- 
tee of  the  power  ma;  think  proper,  the  trustee  m^  allot  the 
whole  to  any  one  or  more  of  such  persons,  in  exolusion  of  lite 
others;  by  section.  100,  that  if  the  trustee  of  a  power,  witlt  the 
right  of  selection,  shall  die  leaving;  the  power  unexecuted,  its 
execution  shall  be  decreed  in  equity  for  tbe  l>eneSt  equally  of 
all  the  persons  designated  as  objects  of  the  trust;  and  by  section 
101,  that  where  a  power  in  trust  is  created  by  will,  and  the  tes- 
tator has  omitted  to  designate  by  whom  the  power  is  to  be  ex- 
ercised, its  execution  shall  dercdve  on  the  oourt  of  clisnceiy. 
Begarding  tiiese  provisions  in  declarations  of  general  rules  ap- 
plicable to  all  trust  powers,  and  governing  trusts  of  personal 
as  well  as  real  property,  the  decision  in  Power  v.  Caasidy  in  no 
manner  infringes  upon  tbe  rule  that  tiie  designation  of  a  ben»- 
fleiary,  entitled  to  enforce  its  execution,  is  easential  to  the  val- 
idity of  a  trust;  and  the  only  point  as  to  which  tbe  correotnesB 
of  Uiat  decision  is  open  to  any  doubt  is  whether,  in  faot,  the 
beneficiaries  in  that  case  were  sufBciently  defined  and  capable  of 
ascertainment  to  enaible  a  court  of  equity  to  enforce  tbe  trust  in 
tbeir  behalf.  The  view  taken  in  respect  to  that  point  was  cer- 
tainly very  Itberal;  but  the  court  has  in  subsequent  cases  re- 
peatedly announced  that  tiie  decision  was  not  to  be  extended, 
and  it  is  evident  that,  without  a  material  extension,  it  eanaot 
be  made  to  cover  the  present  case.  Here,  if  the  church  or 
churches  from  amoi^;  which  the  selection  is  to  be  made  are  to  be 
regarded  as  the  ben^ciaries,  tiiey  are  not  limited,  a»  in  Power 
T.  Caasidy,  to  a  Boman  Catholic  Ohorch  or  Churches  in  the  city 
of  New  Toi^,  bat  include  all  the  B(»nan  Catholic  CAurcbes  in 
the  world.  No  one  chnrdh,  or  the  cburehes  of  any  particnlar 
locality,  ean  daim  Mbe  benefit  of  the  bequest.  In  thia  respect 
tbe  case  at  bar  is  analogo^  to  tint  of  Fricjiard  v.  'Hiompaon, 
95  N.  T.  76,  where  tbe  bequest  was  of  a  sum  of  money  to  t^ 
executors,  to  be  ^atribnted  by  tliem  "among  mch  inoorporated 
societies  organized  under  the  laws  of  the  state  of  New  York  or 
tJke  state  of  Maryland,  having  lawful  antiioril7  to  receive  and 
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hold  foods  npoQ  permanent  trusta  for  ehaiitalble  or  etJacational 
nsea,"  88  the  executors,  or  the  snrvivors  of  them,  might  aeleet, 
and  in  such  sums  as  they  might  determine.  TIus  bequest  waa 
held  Toid  because  of  the  indefinitenesB  of  Hk  designation  of  the 
beneficiaries.  The  opinitm  waa  written  by  tiie  same  learned 
judge  who  delivered  the  opinion  in  Power  t.  Caa^dy,  and  by 
him  distinguiahed  from  that  case  on  the  ground  that  in  Power  v. 
Oasady  the  cksa  of  beneficiaries  was  specially  (designated  and 
confined  to  the  linuts  of  a  single  city,  and  to  a  ^ngle  religious 
denonination,  so  that  each  one  oould  readily  'be  ascertained^ 
and  each  bad  an  inherent  right  to  apply  to  the  court  to  aostun, 
and  enforce  the  trust ;  while  in  the  case  at  'bar  every  charitable 
and  educational  institution  withini  two  states  was  included. 
This  case  (Prichard  t.  Thompaon)  also  establishes  Qmi  the 
power  to  the  executors  to  select  the  beneficiary  or  beneficiaries 
does  not  obviate  the  objection  of  the  omission  of  the  testator  to 
de^gnate  them  in  the  will,  unleaa  the  persons  or  corporations 
from  among  whom  the  selection  is  to  be  made  are  ao  defined  and 
limited  that  a  court  of  equity  would  have  power  to  enforce  the 
execution  of  the  trust,  or,  in  default  of  a  seleetion  by  the  trustee, 
to  decree  an  equal  distribution  among  all  the  ben^ciaries.  This 
discussion  has  proceeded  in  answer  to  the  claim  that  the  church 
or  churches  where  the  masses  were  to  be  solemnized  were  the 
intended  objects  of  the  testator's  bounty,  taid  the  beneficiaries  of 
the  trust;  but  the  correctness  of  that  position  is  by  no  means 
conceded.  It  is,  however,  not  necessary  to  discuss  it.  If  the 
bequest  bad  been  of  a  sum  of  money  to  an  incorporated  Kom&a 
Catholic  Church  or  Churches,  duly  designated  by  1^  testator, 
and  authorized  by  law  to  receive  auch  bequests,  for  the  pnrpdbe 
of  the  solemnization  of  masses,  a  different  question  would  arise. 
But  such  ia  not  this  case.  The  bequest  la  to  the  executors  in 
trust,  to  be  by  them  applied  for  the  purpose  of  having  prayers 
offered  in  any  Koman  Catholic  Church  they  may  select. 

It  has  been  argned  that  the  absence  of  a  beneficiary  entitled 
to  enforce  the  trust  is  not  fatal  to  its  existence  where  the  trustee 
ia  competent  and  willing  to  execute  it,  and'  the  purpose  is  law- 
ful and  definite ;  that  it  ia  only  where  the  trustee  resists  the  en- 
forcement of  the  trust  that  the  question  of  the  existence  of  a 
beoefieiaiy  entitled  to  enforce  it  trisea    I  baTO  not  found  any 
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case  in  which  thig  question  has  >been  adgadioated,  or  the  point 
has  been  modie,  and  it  does  not  seem  to  be  preflemted  on  this 
appeal  The  case  now  before  ns  arises  on  a  demurrer  by  tbe 
defendant  Aloock,  one  of  the  ezeeators,  to  the  oomplaint,  on 
the  ground  Ihat  it  shows  no  rig'bt  in  the  phuDtiffs.  The  com- 
plaint alleg€s  that  the  defendant  Alcock,  togetter  with  Fred- 
erick Smyth,  were  named  as  ezecntora  in  the  will;  tbst  the  de- 
fendant Aloock  did  not  qualify,  and  has  never  acted,  as  execu- 
tor or  as  trustee  v£  the  alleged  tmst  soi^ht  to  be  created  by  the 
third  ctaase,  nor  partitnpaited  in  any  form  in  carrying  out  the 
same;  but  l^t  his  oo-ezeeutor,  Frederick  Smyth,  has  taken  poe- 
Bcsffion  of  the  whole  estate,  as  such  executor  and  trustee.  Smyth 
is  not  a  party  to  this  appeal.  It  comes  Qp  on  the  demurrer  of 
Alcocfa  alone,  and  there  is  nothing  in  the  complaint  to  duyw  that 
be  is  willing  to  execute  the  trust;  but  on  the  contrary,  it  shows 
that  he  has  in  no  manner  acted,  or  qualified  himself  to  act  there- 
in. But,  aside  f  rcon  these  oonsiderationB,  I  do  not  think  that  the 
valicHty  or  tnTslidity  of  the  trust  can  depend  upon  the  will 
of  the  trustee.  If  the  trust  is  valid,  he  can  be  oconpelled  to  ex- 
ecute it;  if  invalid,  be  stands,  as  to  personal  property  nndds- 
posed  of  by  Hia  wUl,  as  trustee  for  the  next  of  kin,  and  the 
equitable  interest  is  vested  in  theon  immediately  on  tiie  death  of 
the  testator,  subject  only  to  the  payment  of  his  debts  and  the 
expenses  of  administration.  Whea  a  trust  »  attempted  to  be 
crested  without  any  beneficiary  entitled  to  demand  its  enforce- 
ment, the  trostee  would,  if  the  trust  property  were  in  his  pos- 
session^ have  Hie  power  to  hold  it  to  his  own  use  without  acoonnit- 
albility  to  any  one,  and  oontrary  to  the  intention  of  the  donor, 
but  for  the  principle  tbat  in  such  a  case  a  resulting  trust 
attades  in  favor  of  whoever  wouldi,  but  for  the  alleged  trust  be 
equitably  entitled  to  the  property.  This  equitable  title  cannot 
on  any  sound  principle  be  made  to  depend  upon  the  exercise  by 
the  trustee  of  an  election  whetiier  he  will  or  will  not  execute  the 
allied  trust  In  socii  a  case  there  is  no  trust,  in  the  sense  in 
which  the  term  is  used  in  jurisprudence.  There  is  simply  an 
honorary  and  imperfect  (^hgntion  to  carry  out  the  wishes  of  the 
donor,  which  the  alleged  trostee  cannot  be  compelled  to  per- 
form, and  which  he  has  no  right  to  perform  contrary  to  the 
widKS  of  those  legally  or  equitably  entitled  to  the  property,  or 
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who  bftve  micMeeded  to  the  title  of  the  ori^nal  donor.  Tbe  ea- 
istenoe  of  a  valdd  trust  capal>le  of  enforeement  is  ocnueqaeaitly 
auential  to  enable  one  daimiog  to  hold  aa  tnurtee  to  witidudd 
tbe  property  from  the  legal  representatives  of  the  alleged  dooor. 
A  merely  nominal  tmst,  in>  tbe  performanoe  of  which  no  aacw- 
taimble  person  has  any  interest,  and  which  is  to  be  pwformed 
or  not  as  tlie  person  to  whom  tbe  money  is  given  tbinhs  fit,  baa 
never  been  held  to  be  sofScient  for  that  purpose. 

It  is  contended,  however,  that  charitalble  uses  and  trusts  are 
not  Bobject  to  tbe  goieral  rules  of  law  upon  this  subject,  and 
■Oiat  tlie  bequest  now  under  oonsideratiOQ  is  of  that  class.  'Hie 
diSFtinguidiiag  features  of  this  claas  of  trusts,  as  >adn]inistered  in 
Sagland  from  am  early  period,  were  litat  tbey  might  be  estab- 
lished through  trustees,  who  might  oongist  ^ther  of  individuals 
or  a  ccoporation;  and,  in  the  case  of  individual  tm^^es,  ibey 
might  held  in  indefinite  succession,  and  be  self-perpetuating, 
and  the  funds  might  be  devoted<  in  perpetuity  to  the  chwitsbls 
purposes  indicated  by  tbe  donor,  while  private  trusts  were  not 
permitted  to  oontinne  longer  than  a  life  or  lives  in  b^ug  and  21 
years  and  a  fraction  afterwards.  The  persons  to  be  benefited 
migbt  oonsist  of  a  class,  though  the  individual  m^nbers  of  the 
dacB  migbt  be  uncertain.  Tbe  scheme  of  the  charity  might  be 
Wianting  in  sufficient  definiteneas  or  details  to  admit  of  its  prac- 
.tical  administration,  and,  in  such  oases,  a  court  of  equity  would 
order  a  reference  to  a  master  in  chancery  to  devise  a  scheme  for 
jiB  administration,  whidt  should  as  nearly  aa  possilile  conform  to 
tbe  inteotaons  of  tbe  founder  of  the  charity,  and'  thus  was  called 
into  operation  what  was  known  as  Hie  "cy-prte  doctrine." 
These  diaritable  trusts  were  regarded  as  matters  of  public  con- 
eem,  and  were  enforceable  by  the  attorney  genial,  although,  in 
BMBiy  oasee,  the  court  would  compel  th^r  performance  without 
his  intervention,  at  the  instance  of  a  town  or  par^,  or  of  its 
inhabitants,  or  of  an  inddvidual  of  tbe  claas  intended  to  be  i)&x- 
efited,  such  as  one  of  the  poor  or  maimed,  ete.  In  a  oc«npai»- 
liTely  recent  case  argued  in  this  court,  many  instanoes  of 
ancient  charities  were  cited  which  had  been  enforced  by  dw 
court  of  dhanoery  in  England,  auch  as  Cooke's  Charily,  decided 
A.  D.  1552,  wherel^  the  testator  ordered  ibs  pon^iase  of  lands, 
and  tbe  erection  of  a  free  graounar  wdiool;  Bond's  CSierity,  ds- 
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dded  A.  D.  1553,  in  which  the  testator's  will,  dated  in  1606, 
dirested  that  there  f^onM  he  csbablished  a  bede  hoiwe  at  Bablo^ 
and  there  should  be  built  a  chaped,  and  'titerein  one  joam  to  be 
said  cm  Sondajr,  and  tJierein  to  be  tea  poor  men,  and  a  vcsnan 
to  dress  their  meat  and  dirink, — ^the  priest  to  be  a  broths  of 
TimHy  guild  and  Corpos  Cbristi  gaJiA,  etc. ;  Howe's 
Cherity,  cteoided  in  1557,  whereby  the  teatator  Arected 
liis  ^ecutors  to  pro^de  a  rent  of  400  duoate  yearly  forew, 
to  be  appropriated  ea<eh  year  to  prconote  tiie  marriage  of 
four  orphan  maidens,  hcHKst  and  of  good  fame.  This  tmst 
(^^ears  to  have  been'  enforced  in  ohaocery  npaa  a  bill  filed  1^ 
certain  orphan  nuudens  in  behalE  of  themselves  audi  others.  W« 
Trere  alao  referred  to  niuDeroua  otdier  charities  for  tbe  suppwl  of 
the  poor,  for  ereotion  of  ahnsbonses,  hospitals,  mAint^inSng 
Bchoofauasbera,  keeping  ehnrcbea  in  repair,  andl  otlier  simikr 
purposes.  In'  Ihe  case  of  Bond's  Charity,  cited  above,  a  liceue 
was  granted  by  King  Henry  YU.,  in  1508,  to  tbe  tests-tor's  son 
and  others  to  grant  lands  to  sui^rt  a  priest  to  mng  masB,  and 
twelve  ppor  men  and  one  womani  to  say  prayen  and  obaeqnies 
tor  tiie  king,  the  brothets  and  sisters  of  tbe  goild,  and  for  their 
sonls,  and  especially  for  tiie  sonl  of  tbe  testator,  Thomas  Bond, 
in  tbe  then  newly  erected  obapel  at  Batdo<^  It  appears  that 
religions  or  pious  uses  were,  when  the  Boman  Caitfaolic  reIigi(Hi 
prevailed  in  England,  recognized  as  charities.  In  1431,  Henry 
Barton  devised  to  tiie  rector  of  St  Mary 's  and  the  Qbruroh-wor^ 
d^is  and  titeir  soeeesaoTB,  certain  lands,  at  a  perpetual  rent, 
payable  to  the  guild  of  Corpus  Ohriati,  etc,  so  that  said  rector 
of  St.  Maiy's  and  bis  sncoessiws,  or  their  perisb  priests,  when 
tlM7  should  aay  prayers  in  tbe  pnlpit  of  the  church,  should  pray 
lor  the  sonls  of  Rdebard  Barton,  the  testator's  fa&er,  of  Di(Hie- 
sia,  his  moSier,  and  for  the  souls  of  their  children,  and  all  tbe 
faithfnl  deeeased,  and,  in  case  they  sfaoold  neglect  to  do  so 
tor  two  detys  after  the  proper  time,  that  the  master  and  wardens 
of  said  goUds,  etc.,  should  levy  a  distress  upon  said  lands  for 
12  pence  by  we^  of  penalty,  and  retain  sndi  distress  until  gaet 
prayers  should  be  said.  This  property  appears  to  have  been 
afterward  seized  by  the  crown,  under  tdie  statutes  of  channtries 
(1  Bdw.  VI.),  and  granted  hy  Edward  VI.  to  one  Stapleton; 
but  tbe  rectfHT,  etc,  of  St.  liary's  having  re-entered,  it  was  made 
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to  appear  in  a  litigation  between  them  uid  tfae  saceeaMrs  in 
interest  of  St^leton  that  no  pray«F  for  booIs  had  been  made, 
nor  bad  the  rents  of  the  premiBes  been  devoted  to  any  manner 
of  sap^stitions  nae  within  the  space  of  aiz  years  and  more 
next  before  the  first  yeorr  of  the  itiga  of  King  Edward  YI.,  unce 
wlucb  time  tite  rents  and  profits  bwl<  been  employed  by  tlie  par- 
son and  Ghorch-wardeDS  of  tbe  poridi  in  good  naea  and  porpoaes. 
The  case  was  tried  in  ttie  22d  and  23d  Eliz.,  and  the  parish  was 
allowed  to  retain  the  land  for  generad  cbaritable  pniposee. 

Tbe  purpose  for  which  charities  were  establiabed  in  Ei^^aod 
were  ao  numerous  and  varied,  and  the  learning  cootained  in  the 
books  on  thai  sabject  is  so  Tsart,  that  it  would  be  futile  to  at- 
tempt to  go  into  it  in  detail,  cnr  to  do  more  ttian'  briefly  refer  to 
their  history,  so  far  as  is  neoesnry  to  determine  whether  the 
English  doctrine  of  charitaUe  uses  and  trusts,  as  distingoidied 
from  private  traate  govemal  by  the  general  rules  of  law,  still 
has  any  place  in  flte  jurisprudence  of  this  state.  Tbe  statute 
of  1  Edw.  VI.,  A.  D.  1547,  known  as  tbe  "Statute  of  CHiBun- 
triee,"  recited  that  a  great  part  of  superatition  and  errors  in 
Christian  religion  bad  bqen  brought  into  the  minds  of  men  by 
reason  of  their  ignorance  of  their  true  and  perfect  salvation 
through  the  death  of  Jesus  (^uist,  and  by  devising  vmn  o^onions 
of  purgatory,  and  masses  to  iM  done  for  those  who  ate  de- 
parted, which  doctrine  is  maintuned  by  nothing  m<»«  than  by 
tbe  abuse  of  trentalle^  chauntries,  and  other  provisifms  for 
the  oontimumoe  of  soch  blindness  and)  ^norance;  that  the 
amendment  of  the  aame,  and  convertijig  them  to  good  and  godly 
uses,  such  as  the  eretstion  of  grammar  schocria,  the  edtacatuui  of 
youth,  and  better  provision'  for  the  poor,  cannot  in  the  present 
parliament  oonveuKotly  be  dons,  nor  be  oominitted  to  any  per- 
son than,  to  the  king,  who  by  the  advice  of  his  most  prudent 
council  can  and  will  most  wisely  alter  and  dispose  of  the  same. 
It  then  recites  the  act  of  37  Hen.  VTII.  for  the  dissolution  of 
colleges,  chauntries,  etc,  and  oiacts  that  aU  ooUegfs,  free  chap- 
els and  channtries  not  in  the  aotnal  poneasion  of  the  late  or 
present  king  {•wUh  certain  specified  exceptions),  and  all  their 
lands  and  revenues,  an  dedared  to  be  in  the  actual  seizure  and 
possession  of  the  present  king,  without  c^Aoe  found;  and  that 
all  sums  of  mon^,  etc.,  which  by  aogr  ooDT«iyai>oeh  will,  dnii^ 
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etc.,  have  been  given  or  appointed  in  perpetoit;  tovards  the 
maistenaniM  of  priests,  lumiTersaries,  or  orbits,  be  vested  in  the 
king.  Certain  oolites,  free  diapels  and  chaontries,  sadi  as 
those  wiSrio  the  Tuuversitiee  of  Oxford  and  Oambridge,  and 
otheni  specified  in  the  statute,  were  exemptedi  fnnn  its  pro- 
visions; bat  the  king  was  empowered  to  alter  the  cliauiitries 
in  the  nniversittea  In  this  nuumer  propert?  which  had  been 
devoted  by  the  donor  to  osee  whieh  had'  oome  to  be  regarded  as 
superstitions  were,  through  the  king,  put  to  charitaUe  oses 
which  were  deemed  lawful;  and  this  polity  was  carried  out 
by  mat^  decrees  of  the  oonrt  of  ohaaceiy.  The  statute  of  39 
Eliz.,  A.  D.  1597,  authorized  peraoos  (nming  estates  in  fee- 
simple  daring  20  years  next  ensoing  the  passage  of  tbe  act,  by 
deed  enrolled  in  the  high  court  of  diuioery,  to  found  ho^>itala^ 
houses  of  correction,  ahns-hooses,  etc,  to  have  oontiouance  for- 
ever,  and  plaoe  therein  a  head  toad  membfflv,  and  such  number 
of  poor  as  they  pleased;  and  such  institutions  were  declared 
to  be  corporations,  with  perpetual  sucoesaioni.  It  will  be  ob- 
served thait  this  was  but  a  temporary  act,  which  gave  power 
only  for  20  years  Jttdtt  ensuing  its  passage,  to  found  the 
ehauntries  mentioned.  This  statute  also  contained  a  provision 
entitled  "Aa  act  to  reform  deceits  and  breaches  of  trost 
torching  lands  given  to  charitable  uses,"  which  recited  that 
divers  institutions  had  itwa  founded,  some  by  the  queen  and 
her  progeDTtors,  and  some  by  other  godly  and  well-disposed 
pec^le,  for  Hie  charitable  relief  of  poor,  aged,  and  impotent 
people,  maimed  soldieiB,  schools  of  learning,  orphans,  and  for 
other  good^  cdiaritable,  and  lawful  pnrposes  and'  intents,  and 
that  lands  and  goods  givrai  for  sui^  purposes  bad  been  onlaw- 
fully  oonverted  to  the  lucre  and  gain  of  staae  few  greedy  and 
covetous  persons ;  and  then  proceeds  to  provide  for  the  issue  of 
oonuniaeioiis  out  of  ebancery  to  inquire  into  those  wrongs  and 
decree  the  observance  of  tihe  trusts  according  to  the  intent  of 
the  founders  thereof.  Tliis  statute  was  followed'  by  that  of  43 
EIi£.  c.  4,  "To  redress  the  nusempk^ment  of  lands,  goods  and 
stocks  of  money  heretofbre  given  to  dharitable  uses."  This  act 
k  known  as  the  "Statute  of  Charitable  Usee,"  and  was  at  one 
time,  together  with  that  of  39  Eliz.,  regM*ded  as  the  foundatioo 
of  the  law  of  charitable  naai,  and  of  the  jarisdieti<m.  of  cbaDoery 
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in  cases  of  elurities.  But  the  reports  of  t}ie  reoord  oommisaon 
established  in  1619  have  disclosed  that  the  jurisdietioQ  had  been 
exercised,  and  charity  laws  administered,  by  tlte  courts  of  chan- 
cery from  a  mneh  earlier  period.  The  act,  however,  throws 
light  Qpon  what  were  at  the  time  considered  and  reeogiazdi  sa 
ohmtaUe  uses,  for  ihsy^  are  etnunerated  in  ttie  preamble  aa 
follows,  viz. :  The  relief  of  the  poor,  tlie  maintenance  of  the  sick 
and  maimed  soldjeni  and  nutrinere,  st^iools  of  learning,  fi«e 
Bchoola,  and  stdwols  in  oniversitaes ;  the  repair  of  bridge^  porta, 
havens,  causeways,  ehnrches,  sea-banks  and  hi^iways;  the  edu- 
cation and  preferment  of  orphflss;  the  nrniptenanee  of  bouses 
of  correction;  the  marriage  of  poor  maddei»;  the  aid  of  young 
tiadeemen,  handicraftamen,  and  persons  decayed;  the  relief  or 
Tedffl&ption  of  prisoners  or  captives;  the  aid  of  poor  persons  in 
the  payment  of  tazea.  The  act  then  provides  ior  the  issuing  of 
commissions  by  the  lord  diancellor  of  England  or  the  chancel- 
loT  of  the  duchy  of  Lancaster,  and  the  rediress  of  breaches  of 
trust,  as  in  the  statute  39  EUz.  In  this  enumeration  of  charita- 
ble uses  ibere  is  none  which  would  cover  the  present  case ;  and 
indeed,  nnder  the  statute  of  ohauntriee  and  other  statutes  pro- 
hibiting superstitious  uses,  it  would  not  have  beai  recognized  in 
England  as  valid  as  a  charity  or  otherwise.  But  assuming,  as 
perhaps  we  ought  to  assume,  that  before  gifts  for  the  support 
of  priests,  chaontries,  etc.,  csme  to  be  regarded  as  superstitious 
uses,  they  were  within  the  principles  of  charity,  and  that  tiiey 
became  illegal  only  by  virtue  of  the  statutes  against  supersti- 
tious uses ;  in  this  state,  where  all  reli^oos  belie£s,  doctrines,  and 
forms  of  worship  are  free,  so  long  as  the  public  peace  is  not  dis- 
turbed, the  trust  in  question  cannot  be  impeached  on  the  ground 
tint  the  use  to  which  the  fund  was  attempted  to  be  devoted 
was  a  superstitious  use.  The  efficacy  of  prayers  toe  the  dead 
is  ons  of  the  doctrines  of  the  Roman  Catholic  diureh,  of  which 
the  testator  was  a  manber ;  and  those  prof eamng  that  belief  are 
entitled  in  law  to  the  same  respect  and  protection  in  their  re- 
ligious obserTBnces  thereof  as  theee  of  any  other  dencxoinatitm. 
T%ese  obserrences  cannot  be  condemned  by  ai^  court,  as  mat- 
ter of  Imw,  as  superstitious,  and  the  English  statutes  against 
snperstitioQA  usee  can  have  no  effect  here.  Amend.  Const.  U. 
8-  art.  1 ;  Const.  N.  T.  art  1,  S  3.    If,  in  otdier  respects,  tite  be- 
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qnert  was  by  the  kw  of  England  valid  x  a  "charita-ble"  iwe, 
aiai  tibe  English  doctrine  of  cfaoritable  jobs  prevails  in  Uiis 
state,  the  objections  to  ite  validity  on  the  ground  of  indefinite- 
ness  of  the  trost,  perpetuity,  and  the  absence  of  an  ascertaina- 
ble beneficiary  can  be  overcome;  otherwise,  they  must  prevail, 
at  least  bo  f ar  aa  relates  to  the  absence  of  a  beneficiary,  which 
is  sufficient  to  dispose  of  Hhe  ease  without  reference  to  the  other 
points.  We  will  therefore  treat  tiie  bequest  as  a  charitable  use. 
The  principal  cases  in  this  state  in  which  the  doctrine  of  char- 
itable uses  has  been  discussed  are  WilliamB  v.  Williams,  8  N.  T. 
527;  Owens  v.  Missionary  Soc,  14  N.  T.  380;  Beekman  v.  Bcm- 
8or,  23  N.  Y.  298;  Downing  v.  MarshaU,  Id.  366;  Levy  v.  Levy, 
33  N.  T.  97;  Rose  v.  Bose  (1863),  4  Abb.  Dec.  108;  Bascom  v. 
Albertson,  34  N.  T.  584;  Bnrrill  v.  Boardman,  43  N.  T.  254. 
These  cases  were  ai^ued  by  counsel  of  eminent  aA>ility,  and  in 
the  arguments  and  opinions  doKplay  a  depth  of  learning  and 
thoroughness  of  research  which  render  it  useless  to  attempt  a 
discussion  of  the  question  here  as  au'  original  question,  or  to  do 
more  than  summarize  the  main  points  nponi  which  the  arguments 
turned,  and  ascertain  how  the  case  stands  upon  those  authori- 
ties. So  lately  as  the  ease  of  Bnrrill  v.  Boardman,  43  N.  Y. 
254,  the  question  was  argued  as  still  an  open  one;  and  that  case 
was  decided  om  the  ground  that  the  trust  was  valid  without  re- 
sorting to  the  doctrine  of  charitable  uses.  CoHErrocE,  J.,  in  a 
note  to  ttie  eleventh  edition  of  Kent's  Commentaries  (volume  4, 
p.  305,  note  2),  states  that  the  osential  requisites  of  a  valid 
trust  are  (1)  a  sufficient  ^prestdon  of  an  intention  to  create  a 
trust;  (2)  a  beneficiary  who  is  ascertained,  or  capable  of  being 
ascertuned ;  that  the  appointment  or  non-appointment  of  a  trus- 
tee of  the  legal  estate  is  not  material;  that  if  the  trust  or  bene- 
ficial purpose  be  well  declared,  and  if  the  beneficiary  is  a  definite 
person  or  corporation  capable  of  taking,  the  law  itself  will 
fasten  the  trust  upon  him  who  has  the  legal  estate,  whether  the 
grantor,  testator,  heir  or  next  of  kin,  as  the  case  may  be;  and 
tbat,  outnde  of  the  doniain  of  charitable  uses,  no  definiteness  of 
purpose  will  sustain  a  trust  if  there  be  no  ascertained  bene- 
ficiary who  has  a  right  to  enforce  it.  And  in  delivering  ihe 
opinion  of  this  court  in  Beekman  v.  Bonsor,  23  N.  Y.  310,  the 
nme  learned  judge  says  that  the  joint  authority  of  the  cases  of 
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■Williams  T.  "WiUiama,  8  N.  T.  527,  and  Owens  v.  ITiflHionaTy  Soc 
14  N.  T.  398,  establishes  tlie  im)pcmtionfl  (1)  that  a  gift  to 
charity  is  maintainable  in  tbia  state  if  made  to  a  ctHupetent 
tmstee,  and  if  so  defined  that  it  can  be  executed,  as  made  by 
the  donor,  by  a  judicial  decree,  although  it  m^  be  void,  accord- 
ing to  general  rules  of  law,  for  want  of  an  ascertained  bene- 
ficiary; (2)  that  in  other  rejects  'ttie  rules  of  law  applicable  to 
charitable  uses  are  within  those  which  appertain  to  trusts  in 
general;  (3)  that  the  ey-pr^  power  which  constitutes  the  pe- 
culiar feature  of  the  EngUsh  system,  and  is  exercised  in  determ- 
ining gifts  to  charity  where  the  donor  has  failed  to  de&ie  them, 
and  in  framing  sohemee  of  approximation  near  to  or  from  the 
donor's  true  design,  is  nnsuited  to  our  institutions,  and  has  no 
existence  in  the  jurisprudenoe  of  this  state  on  this  subject  But 
he  declined  to  re-examine  these  cases,  as  he  concludes  that  the 
law  of  charities  could  not  be  iuToked  in  the  case  then  under  con- 
sideration. The  same  learned  judge,  however,  in  the  subsequent 
ease  of  Bascom  v.  Albertson,  34  N.  Y.  584,  in  which  he  acted  as 
counsel,  reviewed  at  lengUi  the  question  whether  the  English  law 
of  cbaritable  usee  prevailed  to  any  extent  whatever  in  this  state. 
His  argument  was  preserved  in  print,  and  was  used  in  Burrill 
V.  Bosrdman,  43  N.  Y.  254,  and  in  that  argument,  referring  to 
what  he  had  said  in  his  opinion  in  Beekman  v.  Bonsor  as  to  the 
proportion  that  a  gift  to  charities,  if  well  defin-ed,  and  made  to 
a  competent  trustee,  was  maintainable  in  this  state,  although  it 
might  be  void,  according  to  general  rules  of  law,  for  want  of  an 
ascertained  beneficiary,  and  to  the  aimilar  remark  in  his  opinion 
in  Downing  v.  Marshall,  23  N,  Y.  382,  characterizes  his  own  re* 
marks  in  those  two  cases  as  a  most  inconsiderate  repetition,  as  a 
dictum,  of  a  proposition  laid  down  by  another  judge,  caUii^ 
attention  to  the  fact  that  the  repetition  was  a  mere  dictumy  be- 
cause in  the  two  cases  in  which  it  was  made  tiic  trusts  were  held 
void. 

The  case  of  Williams  v.  Williams,  8  N.  Y.  524,  is  the  leading 
case  in  the  court  of  last  resort  of  this  state  in  support  of  the  doe- 
trine  tha:t  the  English  law  of  charitable  uses  is  in  force  in  this 
state,  and  it  fully  supports  the  proposition  that  it  vt.  In  thai 
case  the  testator,  after  making  a  bequest  to  an  incorporated 
diurch,  bequeathed  the  sum  of  $6,000  to  Zophar  B.  Oakley  and 
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ether  indivithial  trustees,  with  power  to  perpetaate  their  sncceaB- 
ora,  as  a  perpetaal  fund  for  the  edncation  of  the  children  of  the 
poor  who  ebould  be  educated  in  the  academy  of  the  village  of 
Hmi'tington,  with  directions  to  accumulate  the  fund  up  to  a  cer- 
tain point,  and  apply  the  income  in  perpetuity  to  the  education 
of  the  children  whose  parents'  names  were  not  upon  the  tax-lists. 
The  opinion  was  delivered  by  Denio,  J,,  and  concurred  in  by 
four  of  the  other  judges,  three  judges  dissenting.  The  opinion 
held  that  this  bequest,  by  the  general  rules  of  law,  wonld  be  de- 
fective and  void,  as  a  conveyance  in  tnwt  for  the  want  of  a  cestui 
que  trust  in  whom  the  equitable  title  could'  vest,  and  could  be 
fiustained  only  by  force  of  that  peculiar  system  of  law  known 
in  England  under  the  name  of  the  "Law  of  Oharitable  Uses"; 
that  the  objeetion  that  the  bequest  asaumed  to  create  a  perpetuity 
would  also  be  fatal  if  the  Revised  Statutes  applied  to  gifts  fqr 
charitable  purposes.  But  the  learned  judge  held  that  according 
to  the  laws  of  England  as  understood  at  the  time  of  the  Ameri- 
can Revolution,  and  as  it  still  existed,  devises  and  bequests  for 
the  support  of  charity  or  religion,  though  defective  for  want  of 
such  a  grantee  or  donee  as  the  rules  of  law  required  in  other 
cases,  would,  when  not  within  the  purview  of  the  mortmain  act, 
be  supported  in  the  court  of  chancery ;  that  the  law  of  idtaritable 
uses  did  not  originate  in,  and  was  not  created  by,  the  statnte  43 
Eltz.  c.  4,  but  had  been  known  and  recognized  and  enforced  be- 
fore that  statute,  and  was  ingrafted  upon  the  common  law,  and 
consequently  was  not  abrogated'  by  the  repeal  in  this  state  of  the 
statute  43  Eliz.  in  1788  (Laws  1788,  c.  46,  §  37) ;  that  the  provi- 
sions of  the  Revised  Statutes  did  not  affect  property  given  in 
perpetuity  for  religious  or  charitable  purposes;  and  that  conse- 
quently the  bequest  to  Zopluur  B,  Oakley  and  others,  in  trust  for 
the  children  of  the  poor,  was  valid. 

In  Owens  v.  Missionary  Soc.,  14  N.  T.  380,  the  testator  be- 
queathed the  residue  of  his  estate  to  the  "Methodist  Qeneral 
Missionary  Society,"  an  unincorporated  association  existing  when 
the  will  was  made,  and  when  it  took  effect,  in  1834,  but  which, 
Bubsequent  to  the  testator's  death,  became  incoirporated.  In  a 
suit  between  the  incorporated  society  and  the  nest  of  kin  of  the 
testator,  the  bequest  was  held  void,  and  that  the  next  of  kin  were 
entitled  to  the  residue.    Opinions  were  delivered  by  Seldek,  J., 
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and  Denio,  J.  Jodiges  A.  S.  Johnson,  T.  A.  Johnson,  Hub- 
BASD,  and  Wriqht  concurred  in  the  opintoii  of  Selden,  J.,  which 
held  that  the  beqaeet  -was  not  TaUd  ea  one  made  to  the  association 
for  its  own  benefit,  ibecause  of  ita  incapacity  to  take ;  nor  ooiild 
it  be  sustained  as  a  charitable  or  reli^oos  nse,  as  it  was  not  ac- 
companied by  any  trust  as  to  the  application  of  the  fund.  Also 
that,  where  there  was  so  trustee  competent  to  take,  cor  court  of 
chancery  had  no  juriadnetion  to  uphold  a  trust  for  a  charitable 
or  religions  purpose;  and  it  distinguished  the  case  from  Williams 
T.  Williams  on  the  ground  that  there  Ihe  bequest  was  to  trustees 
competent  to  take.  Although  the  tenor  of  the  opinion  is  against 
following  the  example  of  the  English  chancellors  in-  applying 
a  peculiar  and  partial  system  of  rules  to  the  support  of  charitaible 
gifts,  Judge  Seu)EN  disaTows  the  intcaition  of  denying  the  power 
of  courts  of  equity  in  this  state  to  enforce  the  executiim  of  tmsts 
created  for  public  and  charitaible  purposes  in  cases  where  the 
fond  is  given  to  a  trustee  oraipetent  to  take,  and  where  the 
charitable  use  is  so  far  defined  as  to  be  citable  of  being  speci&i- 
ally  executed  by  the  authority  of  the  court,  even  although  no 
certain  beneficiary  other  than  the  public  at  large  may  be  desig- 
nated. Denio,  J.,  while  reaffirming  the  decimon  in  WiHiams  v. 
WiUiams,  placed  his  vote  upon  the  ground  that  the  trust  was  not 
one  which  could  be  executed  by  the  court  as  a  charitable  use,  the 
purposes  of  the  society  being  "to  diffuse  more  generally  the 
blessings  of  education,  civilization,  and  Christianity  Utrougbout 
the  United  States  and  elsewhere";  that  although  trusts  in  favor 
of  education  and  religitra  had  always  be^i  eonndered  charitable 
ui¥s,  and  were  recc^nized  as  such  in  the  statute  of  Elizid3eth,  the 
advancement  of  civilization  g^ierally  was  not  classed'  among 
charitiea,  and  the  whole  fond  might  be  disposed  of  for  purposes 
promotive  of  universal  civilization,  which  still  would  not  be 
charitaible  objects  in  the  undiarstanding  of  the  law.  Six  of  the 
judges  were  of  opinion  that  the  charity  was  not  sufBcientiy  de- 
fined by  the  terms  of  the  will,  and  that  the  judgment  in  favor 
of  the  Dext  of  kin  slwuld  be  affirmed  on  that  ground. 

The  next  case  in  order  is  Beekman  v.  Bonsor,  23  N.  Y.  29S. 
In  that  ease  the  amount  to  be  given  to  the  charitahle  purpose,  as 
well  a&  the  manner  in  which  the  fund  was  to  be  applied,  was  left 
to  the  discretion  of  the  cscecufanB.    Tfa«y  reraoiuioei^  and  it  was 


Digit  zed  by  Google 


HOLLAND  T.  ALOOCK.  327 

held  that  the  trust  was  incapable  of  exeoation,  that  the  ey-^rha 
power,  as  exercised  in  England  in  cases  of  t^iarity,  had  no  exist' 
ence  in  this  state,  and  that  the  next  of  kin  were  entitled  to  the 
fund.  Numerous  pointa  were  discussed  in  the  opinion,  -nhich  was 
by  CousTocK,  J.,  and  he  tb^?<e  made  the  dictum,  which  be  after- 
wards recalled,  that  a  gift  of  diarity  which  would  be  void,  by 
the  general  roles  of  law,  for  the  want  of  an  asoertained  bene- 
ficiary, will  be  apheld  by  the  ooorte  of  this  state  if  the  thing 
given  was  certain,  if  there  was  a  competent  trustee  to  ad- 
minister the  fund  as  directed,  and  if  the  (diarity  itaelf  was  pre- 
cise and  definite. 

Downing  v.  Maniiall,  23  N.  T.  366,  held  that  a  devise  aod  be- 
quest to  an  unincorporated  missionary  society  was  void,  on  the 
same  grounds  as  in  the  case  of  Owens  v.  Missionary  Soc.,  supra. 

Up  to  this  time  the  doctrine  of  the  case  of  Williams  v.  Williams 
as  to  the  validity  of  trusts  for  charities^  even  in  the  absence  of  a 
definite  beneficiary,  had  been  acquiesced  in.  But  in  Levy  v. 
Jjevy,  33  N.  T.  97,  it  was  vigorously  assailed  by  Wright,  J,,  who 
discuBsed  the  question  anew  whether  the  English  doctrines  of 
trust  for  charitable  uses  were  law  in  this  starte.  That  learned 
judge  expressed  a  decided  opinion  that  they  were  not  (page  105 
et  seg.) ;  that  that  peculiar  system  of  jurisprudence  proceeded 
in  disregard  of  rules  deemed  elementary  andi  fundamental  in 
otbea-  limitaticois  of  property,  in  apholding  indefinite  charitable 
gifts,  by  the  exercise  of  chancery  powers  and  the  royal  prert^a- 
tive ;  that  it  was  n»t  the  exercise  of  the  ordinary  jurisdiction  of 
chancery  over  trusts,  but  a  jurisdiction  ext^idled  and  strength- 
ened by  the  prerogative  of  the  crown  and  the  statute  of  43  Eliz. 
over  public  and  indefinite  uses  defined  in  that  statute  as  "char- 
ities" ;  that  even  in  England  it  bad  been  deemed  necessary  to  re- 
strain and  r^ulate  by  aet  of  parliament  the  creation  of  these  in- 
definite charitable  trusts,  by  the  statutes  of  mortmain  and  other 
restrictions,  and  it  cannot  be  supposed  that  the  system  was  de- 
liberately retained  in  this  state  freed  from  all  legislative  restric- 
tion. He  calls  attrition  to  ibe  fact  that  in  1788  the  legislature  of 
this  state  repealed  the  statute  of  43  Eliz.,  the  statute  gainst 
superstitious  uses,  and  the  m^ntmain  acts.  That  at  that  time  it 
was  suppoeedi  that  the  law  for  the  eoforcement  of  charitable 
trosts  had  its  origin  only  in  the  atotate  of  Elizabeth;  and  argues 
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that  tbe  legislature  of  1786,  in  thus  sweeping  away  all  the  great 
and  diatinctive  laudmariis  of  the  EngliA  system,  must  have  in- 
tended that  the  effect  of  the  repeal  ^KHild  be  to  abrogate  the 
entire  system  of  indefinite  trusts,  which  were  ondenrtood  to  be 
supported  by  that  statute  alone-;  and  that  the  wlu^e  coarse  of 
l^islation  in  this  state  indicates  a  policy  not  to  introdace  any 
system  of  public  cbairities  except  th<roagh  the  medium  of  cor- 
porate bodies.  That  in  1784  the  general  law  for  tihe  incorpoi^- 
tion  of  religious  societies  had  'been  enacted,  aodi  that  before,  and 
contemporaneonaly  with,  the  repeal  of  tbe  statate  of  Elizabeth 
and  the  statutes  of  mortmain,  special  acts  incorporating  sach  so- 
cieties were  pasBcd,  and  other  acts  have  been  pased  creating  or 
authorizing  corporations  for  various  religious  and  charitable  pur- 
poses, in  all  of  which  are  to  be  found  limitaitionB  upon  the  amotmi 
of  property  to  be  held  by  suoh  societies;  thus  indicating  a  policy 
to  confine  within  certain  limits  the  accunmladon  of  property 
perpetually  appropriated,  even  to  charitable  aod  reli^ons  ob- 
jects. That  the  abeolate  repeal  of  the  statate  of  Elizabeth  and 
of  th«  mortmain  acts  was  wholly  inoonsstent  with  the  policy 
thus  indicated,  unless  it  was  initended  to  ^rogate  the  whole  law 
of  charitable  uses  as  understood  andi  enforced  in  England,  llw 
opinion  then  refers  to  the  coarse  of  I^islation  in  t^  state  fol- 
lowing the  repeal  of  the  English  statutes  aathoiizing  corpop- 
ations  for  charitable,  religious,  literary,  scientiiic,  and  benevo- 
lent pnrposes,  and  in  all  cases  limiting  the  amount  of  property 
to  be  enjoyed  by  them.  This  legidation  is  (daimed  to  disdoae  a 
policy  differing  from  the  Britifdt  system,  and  aibacdutely  incon- 
sistent with  the  supposition  that  uses  for  public  or  indefinite  ob- 
jects, «ai  of  unlimited  durstion,  can  be  created  and  sustained 
without  legislative  sanction.  Since  tbe  case  of  Williame  v.  Wil- 
liama,  decided  35  yeajrs  ago,  there  has  been  no  adjadged  case  in 
this  court  which  supports  a  charitable  gift  on  tiie  principles 
enunciated  by  Judge  Denio  in  pronouncing  that  decision.  Of 
course,  this  observation  applies  only  to  the  indefinite  charity 
which  the  case  included,  and  not  to  the  gift  in  favor  of  a  religious 
corporation. 

Alter  tbe  decision  of  that  case  tbe  struggle  in  this  court  for  tiic 
overthrow  of  charitable  uses  began  in  the  case  of  Owens  v.  Mis- 
sionjary  Soc.,  14  N.  Y.  380.    The  opponents  of  such  trusts  had 
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for  their  jnstiflcaticsi  the  repeal  in  1788  m  fhis  state  of  all  the 
British  statutes  which  upheld  mieh  tnists  in  EngUod,  and  the 
sohstitation  of  a  charity  system  maintained  hy  oar  statute  lam 
in  the  form  of  eorporate  cbarteiB  containing,  hy  legislative  en- 
actment, power  to  receive,  hold,  and  administer  charitable  gifts 
of  ev^y  variety  known  in  the  practice  of  civilized  commamtiea 
and  oar  statate  of  uses  and  trosts,  defining  the  tntats  which  may 
lawfully  he  created  This  statate  hae  been  held  hinding  on  ^e 
courts,  althongh,  of  course,  it  ceases  to  operate  when  the  legis- 
lature charters  a  corporation  for  a  charitable  purpose,  with  power 
to  take  and  bold  property  in  perpetuity  for  such  purpose.  From 
the  case  of  Owens  v.  Missionary  Soc.,  14  N.  Y.  380,  through  the 
cases  of  Dovniog  v.  Marshall,  23  N.  T.  366;  Levy  v.  Levy,  33 
N.  T.  97;  Basoom  v.  Albertoon,  34  N.  Y.  584j  Bnrrill  v.  Board- 
man,  43  N.  Y.  254;  and  Hohnes  v.  Mead,  52  N.  Y.  332  (decided 
in  1873), — Uka  straggle  was  continued,  and  the  annonncement 
definitely  made,  in  the  latest  of  those  cases,  that  the  controversy 
was  closad  by  the  adoption  of  the  pnneipleB  enunciated  in  the 
said  last-mentioned  oaee.  In  Williams  v.  Williams,  Jui^  Denio, 
whose  great  learning  aod  ability  are  oniversally  acknowledged, 
maintained,  as  the  basis  of  bis  conclusion  in  favor  of  charitable 
trasts  as  the  l«w  of  this  starte,  that  they  came  to  as  by  inheritance 
from  oar  British  ancestors,  and  as  part  of  onr  common  law.  That 
particular  postulate  being  &ially  overthrown,  and  the  Briti^ 
startutes  having  been  repealed  at  the  very  ori^n  of  our  state 
govemmoit,  we  ri»ald  be  a  civilized  state  without  provision,  for 
charity  if  we  had  not  enacted  other  laws  for  ourselves.  But 
charity,  as  a  great  interest  of  civilization  and  Christianity,  has 
suffered  no  loss  or  dimination  in  the  diange  which  has  been 
made.  The  law  has  been  simplified,  and  that  is  all  Instead  of 
the  huge  and  complex  system  of  England,  for  many  generations 
the  fruitful  source  of  litigation,  we  have  substituted  a  policy 
which  oBeiB  the  widest  fieldi  for  enlightened  benevolence.  The 
proof  of  this  is  in  the  greait  nunA)er  of  charitable  institutiMis 
scattered  throughout  the  state.  It  is  not  certain  that  any  politi- 
cal state  or  society  in  the  worlx)  offers  a  better  system  of  law  for 
the  encouragement  of  property  limitations  in  favor  of  religion 
and  learning,  for  the  relief  of  the  poor,  the  care  of  the  iiMane, 
of  the  sick  and  the  maimed,  and  the  relief  of  the  destitute,  than 
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our  ^ysteia  of  creating  oi^anized  bodies  by  the  legidatlTe  power, 
and  endowing  them  with  the  legal  oapadty  to  hold  property 
which  a  private  pemcm  or  a  private  corporation  has  to  receive 
and  hold  transfer  of  property.  Under  thia  Bystem,  many  doubt- 
ful and  obsenre  qncBtions  distippear,  and  give  place  to  the  more 
simple  inquiry  whether  the  grantor  or  devisor  of  a  fand  de- 
signed for  charity  is  competent  to  give;  and  whether  the  oigan- 
ized  body  w  endowed  by  law  with  capacity  to  receive,  and  to  bold 
and  administer,  lie  gift.  In  Williams  v.  Williama,  siipra,  in 
maintaining  a  gift  for  pions  usee  to  an'  incorporated  religious  so- 
ci«ty,  Judge  Denio  aaeigned  the  reasons  which  have  been  univers- 
ally approved  since  that  time ;  and  Uiey  are  summed  up  by  saying 
th«t  charitable  limitations  of  property  in  favor  of  oorporations 
ecmpetent,  by  statute  law,  to  hold  them,  are  valid  or  invalid  on 
the  same  grounds  as  other  limitations  of  property  between  nat- 
ural persons,  and  are  referable  to  the  general  system  of  law 
wUch  governs  in  the  ordinary  transactions  of  mankind.  From 
his  reasoning  in  the  other  brajich  of  the  case  before  him,  it  ap- 
peals that  be  had'  not  reached  the  conclusion  established  in  the 
later  eaaes,  namely,  that  with  us  charity  is  found  in  onr  eorpora- 
tion  l«wa,  general  and  special,  which  have  been  extended  so  as  to 
embrace  t^  purposes  heretofore  known  and  recognized  as  char- 
itable, and  wiueh  are  con'tinually  extending  and  improving,  so 
as  to  meet  the  new  wanta  ^lich  society  in  its  progress  may  de- 
velop. 

As  the  result  of  the  foregoing  views,  the  judgment  of  the  su- 
preme court  at  general  tenn  ahould  be  reversed,  and  that  of  tha 
special  term  afBrmed. 

All  concur,  except  Easl,  J.,  not  voting. 

Jvdgment  accordingly. 
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